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A  DIGEST 


CALIFORNIA  REPORTS. 


ACCORD  AJUD  SATISFACTION. 

Where  a  plaintiff  in  an  ac^on  of  forcible  entry  and  detainer 
obtuned  a  joint  judgment  against  two  defendants,  and  afterwards 
took  a  deed  of  the  premises  from  one  of  the  defendants,  and  procured 
a  third  party  to  indemnify  him  agfunst  the  judgment,  and  verbally 

promised  not  to  enforce  tbe  judgment  against  the  defendant  who  had 
so  conTCyed  ;  held,  that  the  facts  show  an  accord  and  satisfaction  of 
the  judgment,  and  consequently  it  cannot  be  enforced  against  the 
other.     Ransom  v.  Farigk,  4  Cal.  886. 

See  Pi,EADiNQ8. 


ACCOUNT  BOOKS. 

1.    The  account  book  of  a  tradesman  is  not  admissible  to  establish 
a  charge  for  money  loaned,  but  it  may  be,  where  the  pluntiff  procured 


ACCOUNT    STATED. 


some  articlea  for  the  defendant,  which  be  paid  for,  and  charged  as  so 
much  mone;  loaned.  An  account  book  is  not  admissible  to  prove  a 
dngle  item.     Le  Franc  v.  Sewili,  7  Cal.  186. 

2.  The  books  of  account  kept  in  the  office  of  an  alcalde  may  be 
admitted  in  evidence ;  they  are  a  renter  of  the  acts  done  b;  the 
officer,  kept  by  his  direction,  and  bwided  over  by  each  alcalde  to  his 
successor,  as  belonging  to  the  office.  To  entitle  a  book  to  the  char- 
acter of  an  official  register,  it  is  not  necessary  that  it  be  required  by 
an  express  statute  to  be  kept,  nor,  that  the  nature  of  the  office  should 
render  the  book  indispensable.     Kyhtrg  v.  PerHru,  6  GaL  674. 


ACCOUNT  STATED. 

1.  An  account  in  writing,  examined  and  signed  by  the  parties, 
will  be  deemed  a  stated  account,  notwithstanding  it  contuns  the  ordi- 
nary preliminary  clause,  that  errors  are  excepted.  Branger  v.  Chev- 
aKer;9  Cal.  353. 

2.  Accounts  stated  may  be  opened,  and  the  whole  account  taken 
de  novo,  for  gross  mistake,  in  some  cases.  But  this  can  only  be  done, 
when  the  gross  error  affects  all  the  items  of  the  transaction.  In  case 
the  clear  mistake  only  affects  a  portion  of  the  items  of  the  stated  ac- 
count, it  will  be  permitted  to  stand ;  except,  in  so  far  as  it  can  be 
impugned,  by  the  party  alle^ng  the  error.     lb. 

8.  When  a  party  seeks  to  go  behind  a  stated  account,  and  to  ex- 
amine into  particulars,  and  specifies  the  items  improperly  charged,  or 
omitted,  he  is  confined  to  those  items,  and  the  remainder  of  the  account 
must  stand.     lb. 


When  Maintainable, 
oohhbncrmbnt. 
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HI.    Pabticdlak  Actioss. 

a.  Malicious  FrosecotioQS. 

b.  Adverse  GIueob. 

c.  On  Bond,  See  Bond. 

d.  Homestead,  See  Hohebtead. 
IV.    Trover,  See  Teovbk. 

a.     When  Sustainable. 
V,    Tbansfbb  from  a  State  to  U.  S.  Couet. 
VI.    Cabb. 

a.     When  it  will  lie. 

I.     Whbs  Maintainable. 

1.  Ko  right  of  action  can  accrue  to  A.  agunst  B.  upon  &  draft 
drawn  on  A.  by  6.,  until  A.  has  paid  the  same.  Wakeman  t.  Vand- 
erfnlt,  3  Cal.  880. 

U.      COHUENCBMBNT. 

2.  Under  our  sjatem  of  practice,  an  action  is  commenced  by  the 
filing  of  a  compl^nt,  and  every  pleading  must  be  subscribed  by  the 
parly  or  his  attorney.  Where  a  printed  blank  is  filled  up  by  the  clerk 
of  the  court  at  the  request  of  the  plaintiff,  and  the  pltuntiff's  name 
rigned  to  the  complfunt,  by  the  clerk,  on  the  next  day,  and  subsequent 
to  the  service  of  another  attachment  agiunst  defendant,  the  compl^t 
is  not  void.     IHxey  v.  Pollock,  8  Cal.  570. 


ni.    Particdlar  Actions. 

a.     Malicious  Prosecution. 

8.  Public  policy  and  public  security,  alike  require  that  prosecutors 
should  be  protected  by  the  law,  from  civil  liability,  except  in  those 
cases,  where  ihe  two  elements  of  malice  in  the  prosecutor,  and  want  of 
probable  cause  for  the  prosecution,  both  concur.  Potter  v.  Seale,  8 
Cal.  217. 

4.    Though  malice  be  proved,  yet  if  there  was  probable  cause,  the 


Cocv^lc 


action  maet  ful.  Malice  maj  be  inferred  for  want  (£  probabld  cause, 
but  want  of  probable  cause  cannot  be  inferred  from  malice,  but  most 
be  affirmativelj  shown.    Ih. 

5.  As  the  question  of  probable  oause  ia  a  mixed  question  of  both 
law  and  fact,  it  is  error  to  submit  to-  the  Jury  to  say  whether  there 
was  probable  cause.    lb. 

b.     Adverse  Claimt. 

6.  The  52Tth  section  of  the  Praddce  Act  provides  that,  "  An 
actJon  may  be  brought  by  one  person  against  another,  for  the  purpose 
of  determining  an  adverse  claim  which  the  latter  makes  against  the 
fonner,  for  money  or  property,  upon  an  alleged  obligation."  But 
there  is  nothing  therein  which  can  warrant  the  inference  that  the  de- 
fendant is  to  be  deprived  of  his  right  of  action,  by  injunction,  nor, 
upon  any  principle  ought  it  to  be  permitted  ;  for,  if  it  were,  the  de- 
fendant would  be  deprived  of  the  remedies  of  arrest  and  attachment, 
either  of  which  in  a  proper  case  he  might  resort  to.  King  t.  Sail, 
n  Cal.  82. 

c.     On  ffojid,  See  Bond. 

7.  On  an  action  brought  upon  an  injunction  bond,  (Jio  defendant 
ciumot  set  up,  as  a  defense,  that  the  bu^ess  enjoined  for  which  dam- 
ages are  clumed,  was  a  public  buanesa ;  no  such  defense  can  be 
interposed  to  avoid  the  obligation  of  the  contract.  Oumtingham  t. 
Breed,  4  Cal.  384.      . 

d.    Homestead,  Sae  Homestead. 

8.  In  an  action  to  recover  the  homestead,  both  husband  and  irife 
must  join,  as  it  is  a  joint  estate,  neither  can  sust^n  an  action  siung 
alone.    Taylor  v.  Eargoui,,  4  Cal,  268  ;  PooU  v.  Gerrard,  6  Cal.  71. 

IV.     Teovbk,  See  Teovek. 

a.     When  tuatcdnable. 

9.  Where  plaintiff  brought  an  action  of  replevin  against  the  de- 
fendants, to  recover  eertun  properly,  and  obtained  a  judgment  for  its 


restitatioD,  and  damages  for  its  illegal  detentdon,  and  defendants  paid 
the  damageB,  but  tlie  property  was  not  restored,  and  plaintiff  then 
brought  ao  action  of  trover  to  reco7er  the  value  of  the  property,  de- 
fendants plead  the  former  recoyery  as  a  bar :  held,  that  the  judgment 
in  replevin  constitutea  no  bar  to  this  action,  unless  it  be  sbovn  that  it 
has  been  satisfied.  The  cause  of  action  was  in  both  cases  the  same, 
bat  the  object  was  essentially  different.  Where  the  eause  and  object 
of  both  actions  are  the  same,  a  judgment  in  the  prior,  bars  the  subse- 
quent suit.  But  when  the  cause  or  object  of  the  action  are  different, 
though  the  point  in  dispute  is  the  same  in  both,  the  prior  judgment  is 
DO  bar  to  the  subsequent  action.  Nickeraon  v.  Ctdifomia  Stage 
GoTopang,  10  Gal.  520.  ^ 

V.      TEASSfBR  FROM   A   StATE  TO  U.   S.   CoCST. 

10.  '  Where  a  defendant  seeks  to  remove  a  case  &om  a  state  court 
to  the  district  court  of  the  United  States,  it  must  appear  by  affidavits 
that  the  contest  is  between  a  citizen  of  this  state  and  a  citizen  of  a 
foreign  state.     Welch  v.  Tament,  4  Cal.  203. 

VI.    Cask. 

a.     When  it  mil  lie. 

11.  An  action  on  the  case  will  not  lie,  for  improperly  suing  ont  an 
injnnctJOD,  unless  it  is  charged,  in  the  declaration,  as  an  abuse  of  the 
process  of  the  Court,  through  malice,  and  without  probable  cause. 
Bobinsm  v.  KeUum,  6  Gal.  S99. 


ADMIRALTY. 

The  Hxth  section  of  the  Practice  Act,  providing  for  actions 
tt  steamers,  vessels,  and  boats,  coofers  upon  the' district  courts, 
admiral^  jnrisdictiott,  pro  tanto,  and  the  proceedings  in  such  actions, 


mnet  be  goTemed  hj  the  principles  and  forms  of  admirftlty  ooarto, 
except  where  otherwise  controlled,  or  directed  by  the  act.  Averill  v. 
The  Hartford,  2  Cal.  809. 

2.  The  court,  whose  meme,  or  final  process  has  made  first  actual 
seizure  of  the  steamer,  boat,  or  vessel,  must  have  exclusive  power  over 
its  disposal,  and  the  distribution  of  the  fond  arising  therefrom.  The 
judgments  of  other  courts,  where  properly  authenticated,  and  filed  in 
the  court  having  custody  of  the  fund,  must  be  regarded  aa  complete 
adjudication  of  the  subject  matter  of  litigation  which  they  disclose, 
and  entdtled  to  distribution  according  to  their  respective  merits.  lb. 
See  CoDETO. 


AFFIDAVIT. 

I.     Genbeallt. 

a.  Id  regard  to  written  instruments. 

b.  To  procure  an  arrest,  See  Abrest. 

0.  For  continuance  and  new  trial,  See  Kew  Trial. 

d.  Change  of  venue,  See  Venue. 

e.  On  application  for  injunction,  See  iNjnNcnoir. 

f.  Objections  to,  and  when  to  be  made. 

1.    Genbrallt. 

a.     In  regard  to  written  iratrumenta. 

1.  Afiidavite  to  prove  the  loss  of  a  written  instrument,  maybe 
taken  ex  parte,  without  notice,  and  are  not  snlyect  to  the  same  mleg 
as  ordinary  depositions.     McCann  v.  Beach,  2  Cal.  25. 

2.  The  i^davit  of  the  plaintifi',  in  regard  to  the  loss  of  a  written 
instrument,  is  adnus^ble,  and  suffident  to  lay  the  foundation  for  parol 
evidence.    lb. 

8.  An  affidavit,  to  the  effect  that  an  instrument  had  been  materi- 
ally altered,  without  showing,  in  any  manner,  in  what  the  iteration 


conmsts,  would  furnish  bat  feeble  grotmd,  upon  which,  to  bttae  a  motitm 
to  aet  ande  a  judgment.     Tat/lor  v.  HandaU,  5  Cal.  79. 

b.     To  procure  an  careet.    See  Arbbst. 

4.  The  act  which  allows  a  partj  to  be  arrested  in  a  civil  case,  re- 
quires the  t^daoit,  to  disclose  that  a  sufficient  cause  of  action  ejdsts, 
and  that  the  cause  is  one  of  tlioBe,  for  which  the  remedy  of  arrest  is 
pTOrided.  It  is  well  settled,  that  the  facts  necessary  to  be  shown 
most  appear  by  the  positive  averments  of  the,  affidavit ;  and  it  is  in- 
sufficient, to  refer  to  the  complaint  or  to  an;  other  paper  to  show  what 
the  affidavit  ought  itself  to  disclose,  altiiough  it  is  positively  averred 
that  such  complEunt,  or  paper,  is  true.  McQilvery  v.  Moorkead,  2 
Cal.  607. 

5.  An  affidavit  which  is  made  on  information  merely,  is  to  be  re- 
garded as  of  Uttle  value,  in  any  court,  or  proceeding.  The  Pec^le  v. 
Smith,  1  Cal.  11. 

6.  Ad  affidavit  to  obttun  a  writ  of  arrest,  where  the  statutoiy 
averments  of  fraud,  on  informaiion  and  belief  are  made,  and  the  facts 
are  set  forth  on  information  and  belief,  on  which  the  belief,  of  fraud, 
was  founded,  is  sufficient  to  bold  the  defendant  to  bail.  Matoon  v. 
Eder,  6  Cal.  57. 

7.  An  affidavit  for  an  attachment,  must  state  the  grounds  in  poo- 
tive*  terms  ;  a  description  in  the  alternative  is  not  sufficient.  Hawley 
V.  DelmoB,  4  Cal.  196. 

c.     For  continuance  and  new  trial.     See  New  Tbjal. 

8.  Affidavits  upon  which  a  motion  is  founded  to  continue  a  criminal 
cause  from  one  term  of  the  court  to  another,  should  show,  that  the 
priBoner  has  used  due  diligence  in  endeavoring  to  procure  tho  attend- 
ance of  bis  witnesses  and  in  preparing  for  trial.  The  People  v.  Baker, 
1  Cal.  403. 

9.  The  testimony  of  a  juryman  cannot  be  received  to  defeat  his 
own  verdict ;  and  in  a  criminal  case,  the  affidavit  of  a  juryman,  made 
after  verdict,  that  he  had  funned  and  expressed  an  opinion  before  the 
trial,  cannot  be  received  on  a  motion  for  a  new  trial.     Jb. 

10.  Affidavits  for  a  continuance  m'lst  show,  that  there  are  no 


otber  witnesses  hy  which  the  same  fiuta  can  be  proved.  On  an  appeal, 
in  the  absence  of  the  testimony,  eveiy  legal  intendment  is  in  fitror  of 
the  ruling  of  the  IWstrict  Court.  People  v.  Ihmingo  Qidney,  8  Cal. 
89. 

11.  To  entitle  a  parl^  to  a  continuance,  on  account  of  an  absent 
witness,  the  affidavit  most  disclose  diligence  on  the  part  of  the  appli- 
cant. It  must  also  show,  that  the  proof  deagned  to  be  obtained  hj 
the  delay,  would  constitute  a  defense  in  tlie  acUon.  Satoley  v.  SHr- 
ling,  2  Cal.  478. 

d.     Change  of  venue.     See  Vbnub. 

12.  An  affidavit  on  which  a  motion  to  change  tiie  place  of  trial,  in 
a  criminal  case,  is  founded,  must  state  the /arte  and  circumatancetfrafa 
which' the  conclusion  is  deduced,  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  in  which  the  indictment  was  found  ;  a  statement 
in  general  terms,  that  a  &iir  and  impartial  trial  cannot  be  had,  or  a 
statement  that  the  deponent  venly  believes,  that  a  fair  and  impartial 
trial  cannot  be  had,  on  account  of  popular  excitement  and  false  reports, 
is  insufficient.     The  People  v.  McVauley,  1  Cal.  379. 

e.     On  application  for  injunction.     See  INJUHCTION. 

13.  On  an  application  for  an  injunction,  it  is  not  sufficient  that  the 
affidavit  alleges,  that  tiie  injury  will  be  irreparable ;  but  it  must  show  to 
the  Court,  how  and  why  it  would  be  so,  otherwise  the  extraordinary 
remedy  of  injunction  will  not  be  allowed.  Waldron  v.  JforsA,  5  Cal. 
119. 

f.     Ofs'ections  to,  ami  when  to  be  made. 

14.  It  is  too  late  to  raise  an  objection  to  an  affidavit,  or  warrant  of 
arrest,  on  a  criminal  charge,  after  the  examination  of  the  prisoner  has 
been  had,  and  it  appears  that  there  is  probable  cause  to  suppose  that 
he  is  guilty  of  felony,  and  an  order  of  commitment  has  been  made  by 
the  mapstrate.     The  People  v.  Smith,  1  Cal.  11. 


AGENTS. 
I.    Authority. 
II.     Implied  AwnoRnr. 
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m.  OaKNOT  delegate  his  AnTHORTTT. 

rv.  Of  Ships  and  Shifpinq. 

V.  Dory. 

VI.  Dbclabatioss  bt  which  Peincipals  akb  bodkd. 

VII.  LiAeiLiTT  TO  Principal. 

VIII.  LlABILTTT  TO  THniD  PEBSONS. 


I.      AUTHORITT. 

1.  An  agent,  who  delivers  goods  to  be  transported,  cannot  receive 
ihem  back,  ivithout  due  authoritj  from  the  person  to  whom  they  are 
addressed,  and  the  carrier  will  be  liable  should  he  re-deliver  them. 
Adamt  ^  Co.,  v.  Blankenitetn,  2  Cal.  413. 

2.  A  general  agent  has  no  power  to  consent  to  the  levy  and  taking 
away  his  principal's  property,  on  an  execution  against  another  person. 
Fitch  T.  Brockman,  2  Ual.  575. 

S.  Where  the  agent,  to  effect  an  insurance,  retains  the  policy,  his 
agency  continues,  and  m  case  of  loss,  extends  to  the  collection  or 
enforcement  of  the  policy.     DeRo  v.  Cordei,  4.  Cal.  117. 

4.  Where  an  agent  is  in  possession  of  personal  property,  and  dis- 
poses of  it  in  his  own  name,  withoiit  disclosing  his  agency,  the  pur- 
chaser will  be  protected  in  paying  his  note  given  for  the  property,  to 
the  agent,  notwithstanding  a  notice  ^ven  by  the  principal,  to  pay  to 
him.     ArgenH  r.  BrariTian,  5  Cal.  351. 

5.  A  party  who  gives  his  power  of  attorney  to  his  agent,  author- 
izing the  l&ttcr  in  general  t«rms,  "  to  manage  and  transact  all  business 
matters  of  every  nature  and  description  in  which  I  may  be  interested," 
and  "  to  make,  execute  and  deliver  promissory  notes,  bills  or  bonds," 
will  be  held  liable  for  all  such  securities  executed  in  bis  name  by  his 
attorney,  where  they  have  reached  the  hands  of  innocent  holders,  al- 
thou^  they  might  have  been  made  for  the  private  individual  purpose 
of  his  agMit.     Bellman  v.  Potter,  6  Cal.  13. 

6.  The  acts  of  an  agent  beyond  his  authority,  arc  as  the  acts  of  a 
stranger ;  and  before  tihe  principal  can  be  bound,  he  must  know  what 


has  been  done,  bo  that  he  may  advisedly  exercise  his  oitd  judgment 
upon  the  circumstances,  in  the  same  way  as  if  he  had  originally  made 
the  contract.     Davideon  v.  J)alla»,  8  Cal.  227. 

7.  A  principal  will  be  bound  by  the  acts  of  his  agent,  to  third 
parties,  although  unauthorized,  where  he  places  him  in  a  poeitioB  to 
mislead  innocent  parties.     Davidson  v.  Dalltis,  8  Cal.  227. 

8.  Where  the  plaintiff  employed  an  agent  to  collect  a  note  doe 
from  defendant,  iutd  defendant  employed  the  same  agent  to  collect 
other  notes  due  him,  and  apply  the  same  on  plaintiff's  note,  and  after 
collecting  money  on  defendant's  account  the  agent  fails,  the  loss  must . 
fall  on  the  defendant,  unless  the  appropriation  of  the  money  so  col> 
lected  was  actually  made.     PMlUps  v.  Mayer,  7  Cal.  81. 

9.  When  a  party  makes  a  written  contract,  intending  to  act  therein 
as  the  agent  of  another,  and  to  bind  his  principal,  it  is  necessary  that 
it  should  appear  in  the  contract  itself,  that  he  acts  as  agent.  Sayre 
V.  Nich>l»,  7  Cal.  535. 

II.    Implied  Authority. 

10.  Where  one  permits  another  to  deal  with  his  property,  as  if  it 
belonged  to  the  latter,  and  by  his  declarations  and  adnussionfl,  permits 
others  to  be  misled,  such  declarations  and  admissions  must  be  consid- 
ered a£  addressed  to  every  one  in  particular,  who  may  give  credit 
upon  the  strength  of  them,  and  the  party  making  fliem  must  b«;  con- 
cluded.    Hostler  v.  Hays,  3  Cal.  302. 

in.     Casnot  delegate  his  Authority. 

11.  An  agent  cannot  delegate  any  portion  of  his  power  requiring 
the  exercise  of  discretion  or  judgment ;  otherwise,  as  to  powers  or  du- 
ties merely  mechanical  in  their  nature.  Sat/re  v.  Nichols,  7  Cal. 
.535. 

rV.     Of  Ships  amd  Shipping. 

12.  It  is  perfectly  competent  for  masters,  agents,  or  consignees, 
to  make  contiwits  for  the  transportation  of  persons,  or  property,  from 


ia^  one  port  to  another,  aod  the  contract  is  an  eotiretj,  and  must  be 
enforced  aa  such.  The  language  of  the  SlTth  seclaon  of  the  Code,  ia 
general,  and  not  restricted  to  the  single  case  where  the  voyage  is  to 
be  performed  by  one  vessel.  A  contract  to  transport  persons  from 
San  Francisco  to  New  York,  is  entire,  and  a  failure  at  any  point  is  a 
violation  of  tlie  contract  for  which  the  vessel  would  be  liable.  Ord  r. 
Steamship  Unde  Santy  July  term,  1858. 

v.    Duty. 

13.  It  is  the  duty  of  a  consignee,  or  agent,  to  render  an  account 
of  his  sales  when  made,  but  he  is  not  bound  to  take  upon  himself  the 
risk  or  responsibility  of  remittance,  nor  can  he  throw  such  risk  upon 
his  principal  without  orders.     Kane  v.  Cook,  8  Cal.  449. 

VI.    Dbclakations  by  which  Priscipals  are  bound. 

14.  The  declarations  of  an  agent,  or  servant,  are  admissible  v^ 
eridence  agiunst  the  piincipal,  only,  when  they  form  a  part  of  the  res- 
gata  \  and  the  declarations  of  a  bar-keeper  to  a  third  person,  as  to 
the  contents  of  a  package,  left  by  a  guest,  in  the  charge  of  the  inn- 
keeper, when  not  made,  in  any  way,  in  the  discharge  of  his  duty  as 
bar-keeper,  are  not  admissible  in  an  action  agtunst  the  inr>-keeper,  to 
prove  the  contents  of  the  package.     Matecr  v.  Brown,  1  Cal.  221. 

15.  The  declaration  of  an  agent,  when  but  the  bare  narration  of 
an  act  which  had  already  taken  place  and  was  fully  ended,  do  not 
forma  part  of  the  rei-geatce,  and  are  inadmissible  in  evidence  agdnst 
his  principal.     Innis  v.  Steamer  Senator,  1  Cal.  459. 

16.  The  declarations  of  an  agent  will  bind  his  principal,  if  made 
during  the  continuance  of  the  agency,  and  at  the  veiy  time  of  the 
traasactioQ  ;  so,  where  fire  was  communicated  from  the  chimneys  of  a 
steamer,  to  crops  on  shore,  the  declarations  of  the  master  made  at  the 
time,  and  while  the  boat  was  running  under  his  command,  are  admis- 
uble  evidence.  Gerke  v.  California  Navigation  Con^mf,  9  Cal. 
251. 
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Vn.      LlABIUTY  TO  PaiNCIPAL. 

17.  An  action  cannot  be  Bustfuned  against  an  agent,  {or  aumej 
received  by  him  on  account  of  his  principal,  unless  a  demand  b  alleged 
in  tiie  compluut,  and  that  the  agent  had  refused  to  pay.  Hol(^ortk, 
on  Saieas  Oorpus,  1  Gal.  438. 

18.  In  an  action  agfunst  an  agent,  for  not  accounting,  &c.,  a  re- 
quest to  account  and  pay  over  the  balance,  must  be  alleged  in  the  com- 
plunt  and  proved  on  the  trial.     Buihndl  v.  McCavley,  7  Gal.  421. 

VIII.    Liability  to  third  pbesons. 

19.  An  agent  whoslgns  his  own  name,  instead  of  that  of  his  prin- 
cipal, when  be  intends  to  bind  the  latter,  becomes  himself  liable,  and 
the  contract  b  considered  as  his  own.      Sai/rev.  Nichols,  5  Gal.  487. 

20.  Where  an  agent  sells  all  hb  principal's  interest  in  a  ship,  and 
receives  payment  therefor,  and  it  turns  out  after  the  agent  had  p^d 
over  the  mtney  to  the  principal,  that  no  interest  was  obtained  by  such 
purchase,  the  agent  could  in  no  wise  be  held  liable.  EngUa  v.  Heatltf, 
.5  Cal.  186. 

21.  Where  a  defendant  was  indebted  to  plaintiff,  and  for  his  benefit 
conveys  certiun  real  estato  to  an  agent,  who  was  an  auctioneer,  to  be 
sold,  and  tlie  proceeds  paid  to  plcuntiff,  and  the  auctioneer  accepted 
an  order  drawn  by  tbe  defendant,  in  favor  of  plaindfi  for  the  proceeds 
of  such  sale,  held,  that  where  the  auctioneer  afterwards  conveyed  back 
a  portion  of  the  property  to  the  grantor  without  consideratJon,  he  was 
liable  to  the  plaintiff  for  the  value  of  the  same.  Lucat,  Tamer  jf- 
Co.  V.  Payne  ^  Dewey,  7  Cal.  92. 


ALCALDES. 

I.    Their  Dotirs  and  Authority. 

1.     Alcaldes  in  the  departments  of  California,  New  Mexico,  and 
Tabasco,  were  empowered  to  perform  the  funclaons  of  Judges  of  First 


Instance,  in  those  distiicta,  where  there  were  no  Jadges  of  Urst  In- 
stance, and  the  alcalde  of  San  Francisco  had  the  jamdtction  and 
power  of  a  Judge  of  Hist  Instance,  previoua  to  ifae  appomtment  of 
BDch  officer.     Mma  7.  LeBoy,  1  Cal.  216. 

2.  A  grant  made  bj  an  alcalde,  prior  to  the  occupation  of  the 
couQtiy  hy  the  United  StateB,  acting  in  accordance  with  the  laws  and 
coBtoma  of  Mexico,  confers  a  title  on  tiie  grantee,  which  cannot  be 
disturbed.  The  presumption  is  is  favor  of  the  yalidity  of  every  grant, 
isaued  in  the  forms  prescribed  by  law  ;  and  it  is  incumbent  on  him  who 
eonbroverts,  to  support  his  objections ;  the  burden  of  proof  lies  on  him. 
The  grant  may  be  proved  by  the  testimony  of  the  alcalde  who  made 
it.    Reynoldt  v.  Wegt,  1  Cal.  822. 

8.  Where  a  petition  for  a  grant  of  land,  was  presented  to  an  al< 
calde,  without  the  ragnature  of  the  petitioner,  but  the  prayec  of  the 
petition  was  granted,  by  a  writing  immediately  following  the  petition, 
held,  tiiat  the  grant  was  vaUd,  notinthstaading  the  want  of  the  peti- 
tioner's mgnature.     lb. 

4.  A  grant  of  a  fifty  vara  lot,  at  the  MUtmi  Dolores,  made  by  a 
Mexican  alcalde,  in  1842,  where  the  grantee  took  poBsession,  encloeed 
die  lot,  and  buUt  a  house  thereon,  is  a  title  under  which  a  party  may 
recover  possession,  as  agunst  one  who  cltums  under  a  lease  executed 
by  the  priest  of  the  Mis«on  in  1849 ;  Bemble  the  priests  had  no  author- 
rity  to  lease  lands  appertaining  to  the  Mis^on,  after  the  cession  of  Cali- 
fornia to  the  United  States.  The  principle  of  the  cases  of  SuHal  v. 
flepiwm,  1  Cal.  252,  WoodvKyrth  v.  Fulton,  1  Cal.  295,  and  Keymldt 
V.  Wea,  1  Cal.  322,  affirmed.     Brown  v.  O'Connor,  1  Cal.  416. 

5.  The  books  of  account  kept  in  the  office  of  an  alcalde,  may  be 
admitted  in  evidence ;  they  are  a  register  of  the  acta  done  by  the  offi- 
cer, kept  by  his  direction,  and  handed  over  by  each  alcalde  to  his 
HucceBflor,  as  belonging  to  the  office.  To  entitie  a  book  to  thet  charac- 
ter of  an  official  register,  it  is  nc|t  necessary  that  it  be  required  by  an 
express  statute  to  be  kept,  nor  that  the  nature  of  tiie  office  should 
render  the  book  ini&pensable.    Kybur'g  v.  Perhint,  6  Cal.  674. 
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AMENDMENTS. 


ALIENS. 


1.  A  non-resideDt  aUen,  may  purohaae,  and  hold  real  estate,  and 
it  does  not  escheat  to  the  State,  except  b;  due  operation  of  law ;  until 
which,  the  alien  is  seized,  and  maj  suattun  action  for  the  propertj. 
An  alien  maj  lease  his  proper^,  and  enforce  the  collection  of  rents 
by  due  courae  of  law,  and  the  policy  of  the  law  will  not  permit  Uie 
tenant  to  contest  the  title  of  his  landlord.  An  alien  cannot  be  de- 
prived of  land,  or  any  rights  incident  to  its  ownership,  by  proof  of  his 
alienage  in  a  collateral  proceeding.    Mamirez  v.  Kent,  2  CaL  560. 


AMENDMENTS. 
I.    General  Rules. 

II.      SUHHONS. 

in.    Pleadings  in  Chancery,  See  Chancert. 

IV.       COKPLATNT. 

V.    Verdict. 

VI.    Bills  op  Costs  and  Affidavit. 
VII.    Statement  on  Appeal,  See  Statebient  on  Appeal. 

I.     Gbnebal  E0LE8. 

1.  Although  great  latitude  is  allowed  the  courts  of  this  State  in 
matters  of  amendments,  it  is  Improper  to  change  the  character  of  the 
proceedings  thereby ;  it  would  be  carrying  their  power  and  discretion 
to  an  extreme  point  to  permit  a  party,  after  summoning  his  adversBty 
to  appear  and  defend  in  an  action  ex  contractu,  to  amend  his  declara- 
tion so  as  to  change  the  proceeiUug  iolo  an  action  ex  deUeto.  Ram- 
rex  y.  MurrMf,  5  Cal.  222. 

II.      SuHHONS. 

2.  The  court  has  power  to  amend  a  summons,  so  as  to  make  it 
conform  to  the  law  in  regard  to  the  pliuntiff's  demand,  when  it  operates 


AMEKDMENTB. 


so  hardship  or  sarprise  upon  the  defendant.  Where  ttte  a 
me  radically  defective  for  want  of  legal  sofficiency,  it  wonld  be  otiier- 
wise,  as  the  defendant  woold  not  be  properly  brought  into  court. 
Polock  T.  Bunt,  2  Gal.  R.  198. 

III.    Pleadings  ht  Chancery. 

S.  Where  the  proof  does  not  sustain  the  allegations  gf  the  bill, 
and  where,  by  Uie  proof,  the  comphunant  is  entitled  to  relief  in  a  court 
of  eqmty,  if  his  pleading  had  been  properly  proved,  the  true  doctrine 
is,  that  an  amendment  should  be  allowed  or  directed,  to  conform  the 
pleading  to  the  fects  which  ought  to  be  in  issue,  in  order  to  enable  the 
court  to  decree  fully  on  the  merits  ;  and  whenever  this  ia  not  done,  it 
ia  error,     ConnaWey  v.  PecJc,  8  Cal.  75. 

.  IV.    Complaint. 

4.  After  a  cause  has  been  Bubmifited  to  referees,  they  have  no 
power  to  allow  any  amendments  in  the  pleadings.  De  La  Siva  v. 
Berreyesa,  2  Cal.  195. 

5.  Where  it  appears  by  the  plaintiff's  testimony  at  the  trial,  that 
there  is  a  non-jtdnder  of  4)ersons  who  ahould  have  been  made  plfuntilb, 
and  a  motion  for  a  nOn-suit  is  made  on  this  ground,  the  court  may 
permit  an  amendment  by  adding  the  name  of  a  co-plaintiff  on  such 
terms  as  may  be  just.     Acqiattd  t.  Orowell,  1  Cal.  191. 

6.  Where  four  persons  were  sued  as  co-defendants  on  a  joint  con- 
tract, and  the  pWntifis  adduced  uo  evidence  to  establish  the  Joint  lia- 
bility of  all,  and  a  motion  for  a  non-suit  was  made  on  this  ground,  but 
refused  by  the  court,  and  a  judgment  was  rendered  against  all  the  de- 
fendants jointly,  the  judgment  was  erroneous ;  but  the  plaintiff  might 
have  discontinued,  as  against  tiiose  not  shown  to  be  liable,  and  hare 
proceeded  to  judgment  against  those  whose  liatnlity  was  established, 
upon  such  terms  and  conditions  as  should  appear  to  be  just.     lb. 

T,  A  court  may,  at  any  time,  render  or  amend  a  judgment  nunc 
pro  twu ;  but  this  power  is  confined  to  cases  where  the  record  dis- 


AMENDMENia. 


aloeee  that  the  enby  od  the  nmiiitea  does  not  eorrectt;  fpve  th«  judg- 
ment of  the  court.     M?rmoA  v.  J)<ymum  ^  We»t,  8  Cal.  265. 

8.  After  the  reveTsal  of  an  erroneous  jadgment,  the  pardea  in  the 
coort  below  have  the  same  ri^ta  that  the;  originallj  had.  If  tlie 
plaindff  wished  to  amend  his  compliunt,  he  coold  have  applied  to  the 
court  below,  for  leave  to  do  so,  in  the  same  way  that  he  could  have 
done,  had  U>e  court  sustained  the  demurrer.  I^h^an  v.  Supervisors 
of  San  Frmdteo,  9  Cal.  15. 

9.  Afler  the  close  of  the  evidence  for  plmtiS*,  the  court  may  per- 
mit the  compWnt  to  be  amended,  by  inserting  the  name  of  another 
person  as  co-plunliff.  Polk  ^  Bemley  v.  Coffin  ^  Swain,  9  Col.  56. 
.  10.  It  U  always  in  the  power  of  the  court  to  allow  amendment  to 
a  complaint,  if  such  amendment  does  not  affect  the  substantial  nghts 
of  parties  ;  and  unless  there  is  evidence  of  a  gross  abuse  of  discretion 
in  the  exercise  of  this  power,  it  is  no  ground  for  the  reversal  of  the 
judgment.  If  the  defendant  be  surprised  by  the  amendment,  and 
find  it  necessary  to  adopt  a  different  Une  of  defense  in  consequence  of 
it,  he  will  be  entitled  to  a  condnuance,  in  order  to  prepare  for  his  de- 
fense.    76. 

11.  In  trying  a  cause  in  the  county  court  for  a  mining  chum  and 
damages,  on  an  appeal  from  a  judgment  of  a  justaee  of  the  peace,  the 
plunlaff  may  amend  his  complaint  by  striking  out,  or  withdrawing  the 
clmm  for  damages.  Qrai%  VcUlej/  Mining  Company  v.  Stackhoiue, 
6  Cal.  418. 

12.  Where  a  case  is  appeided  from  a  justice's  court  to  the  county 
court,  amendments  to  the  compl^nt  ^ould  be  allowed  by  the  coun^ 
court,  wherever  they  will  tend  to  the  furtherance  of  justice.  The 
greatest  libendity,  in  this  respect,  should  be  extended  to  pleadings  in 
justices'  courts.     Bviler  v  King^  10  Cal.  842. 

V.    Vbedict. 

18.  Where  a  smt  is  brought  agunst  two  defendants,  and  l^ey  each 
answer  separately,  one  denymg  any  connection  with  the  contract  de- 
clared upon,  or  liabili^  to  the  plaintiff,  the  other  confessing  and  avoid- 
ing, and  settJQg  up  in  further  defense  a  right  to  recoupment  of  damages 


aguDBt  the  {dunUff,  and  the  juiy  find  a  judgment  id  &ror  of  defend- 
aots,  on  motion,  as  the  pleadings  and  evidence  both  show,  tliat  but  one 
d^mdani  was  entitled  to  recover,  tiie  court  below  rightfully  amended 
the  verdict  accordinglj.     Perkiru  v.  WHton,  3  Cal  137. 

VI.    Bill  of  Costs  ahd  Affidavit. 

14.  Under  the  68th  section  of  the  Practice  Act,  the  court  has 
power,  in  the  exercise  of  its  discretioD,  to  allow  the  aijaendment  of  a 
bill  of  coats,  and  the  affidavit  acompanjing  it.  IVhere  the  original  bill 
of  costs  is  filed  within  the  time  prescribed  by  the  act,  an  amendment 
aUowed  after  the  time,  relates  back  to  the  time  of  filing  the  original, 
of  which  it  forms  a  part.     BurrAam  v.  Mayg,  8  Cal.  115, 

Vn.    Statemknt  oh  Appeal. 

15.  A  judge  can  revoke  his  certificate  to  a  settied  statement,  on 
^peal,  during  the  term  at  which  the  judgment  was  rettdered ;  but 
after  the  tenn  has  passed,  the  record  cannot  be  amended.  A  settled 
statement,  until  certified,  is  not  a  part  of  the  record.  Branger  v. 
Chevalier,  9  Cd.  172. 


I.    Appeal. 

a.  When  taken. 

b.  How  taken. 

c.  By  whom  taken. 

d.  Bight  of  appeal. 

e.  In  what  cases. 

f.  On  (questions  of  fact. 

g.  On  questions  of  law. 
fa.    Effect  of  appeal. 

i.     When  taken  for  delay. 
II.     Statement  oh  Appeal. 
«.     What  to  contain. 
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b.  How  anttientacated. 

c.  When  to  be  filed. 

d.  '  Amendments  to. 

ni.    KscoRD,  See  Statebunt. 
IV.    JoBisDicnoN,  See  JuBisDicnoir. 
V.    Verdict,  See  Verdict  op  Jdrt. 
VI.    iRBEGnLARiTiES  ON  Trial,  See  Trial  and  ub  Iitcidbiito. 
VII.    ExcEPTiONB,  See  Exceptions. 
VIII.    Appeal  Bond,  See  Bosds. 
IX.     Sureties,  See  Sureties. 
X.    Vbntje,  See  Venue. 
XI.    Costs,  See  Costb. 
XII.    PEAcncB,  See  Practice. 

XIII.  Intervenors,  See  Intervenors. 

XIV.  Orders,  iSee  Orders. 

XV.     Parties,  See  Parties  to  Actions. 
XVI.  *  Ref^ee,  See  Reference. 
XVII.    Chanchrt,  See  Chancery. 

a.     Whm  taken. 

1.  Under  the  statute  regulating  appeals,  twenty  days  SX6  allowed 
the  appellant  to  frame  his  statement  of  facte,  and  the  court  may  allow 
iurther  time,  upon  good  cause  shown.  The  statute  also  declares,  that 
if  the  party  shall  ftul  to  make  out  his  statement  within  the  twenty  days 
allowed,  he  shall  be  deemed  to  have  waived  his  right,  and  a  subse- 
quent order  of  the  court,  made  without  notice  to  the  respondent, 
allowing  further  time  to  make  up  the  statement,  ia  a  nullity.  Leech 
T.  West,  2  Cal.  95. 

2.  Where  an  appeal  has  been  dismissed  for  want  of  a  proper 
bond,  the  appellant  may  take  a  second  appeal,  at  any  time  witi^  die 
period  allowed  by  law.     Martinez  v.  QaHardo,  5  Cal.  155. 

3.  If  an  appeal  be  given  by  the  statute  in  a  particular  case,  the 
judgment,  or  order,  can  only  be  reviewed  in  the  manner  therein 
prescribed,  and  where  an  appeal  is  given  by  statute,  that  remedy  is 
exclusive,  and  must  be  pursued,  and  a  writ  of  error  will  only  He,  in 
cases  where  no  appeal  b  given  by  the  act.     If,  inaa  any  excusable 


caose,  the  party  has  been  prevented  from  prosecuting  iaa  appeal,  his 
remedy  is  Sy  modoo  to  reinstate  the  ease  ;  and  if  be  has  been  pre- 
vented from  making  this  molioii  at  the  same  term  of  the  court  at  which 
die  appeal  vas  dismissed,  he  may,  upon  a  proper  showing,  and  after 
due  notice  to  the  respondent,  make  the  motion  at  a  subsequent  term. 
Hmght  v.  Qay,  8  Cal.  297. 

b.    Bow  taken. 

4.  An  appeal  is  made  by  filing  and  serving  tlie  notice.  Both 
reqaimt«fl  must  exist  to  complete  tjie  appeal.  A  failure  to  notify  the 
other  party,  is  more  material,  than  a  fulore  to  file  in  the  clerk's  office ; 
irtiere  no  copy  of  the  notice  has  been  served  upon  the  appellee,  he 
had  no  opportunity  to  move  to  dismiss  the  appeal.  Whtptetf  v.  MiUt, 
9  Cal.  641. 

5.  The  SSTth  section  of  the  Code  reqaires  the  filing  of  the  notice, 
and  a  service  of  a  copy  upon  the  adverse  party,  or  his  attorney.  The 
service  should  be  made  after,  or  at  the  IJmo  of  the  filing  of  the  notice, 
and  before,  or  at  the  time  of  the  filing  of  the  undertaking.  The  848tli 
section  of  the  Code  requires  the  undertaking  to  be  filed  within  five 
dajrs  after  the  notice  of  appeal  is  filed ;  and  by  sectioD  355,  the 
respondent  must  except  to  the  sufficiency  of  the  suretieB  within  five 
days  after  the  filing  of  the  undertaking.  The  period  of  five  days 
cannot  be  abridged  by  the  error  or  negligence  of  the  appellant.  Kor 
can  the  appellant,  by  serving  a  copy  of  the  notice  of  appeal  brfore  the 
ori^nal  b  filed,  keep  the  respondent  continually  watching  the  clerk's 
office  to  see  when  it  is  done.     Satimgt  v.  Malleck,  10  Cal.  31. 

6.  To  constitute  an  appeal,  there  are  three  things  necessary. 
First,  filing  the  notice ;  second,  service  of  the  same ;  and,  third,  filing- 
the  undertakmg.  All  of  these  steps  must  be  taken,  within  die  time 
Umited  by  the  statute.  If  not  so  taken,  there  is  no  appeal  perfected, 
and  the  appellate  court  has  no  jurisdiction  of  the  case.    Ih. 

7.  The  filing  of  the  notice  on  appeal  must  precede  the  filing  of  the 
undertaking ;  for,  until  on  appeal  is  taken,  there  is  nothing  te  give 
effect  to  the  undertaking.     Bnckhalder  v,  Byers,  10  Cal.  481. 
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c.  By  whom  taken. 

8.  Where  a  decree,  rendered  in  a  suit  agmst  a  corporation,  con- 
tiuns  a  ^reclioD  for  the  sale  of  all  the  right,  title  and  interest  of  the 
defendanta  to  certun  property  belonging  to  indiridoalfi  not  parties  to 
the  Btut,  the  corporation  can  neither  appeal  from  such  decree,  or  take 
advantage  of  ita  embracing  individualB.  Dettmi  v.  The  Table  M<nm- 
tam  Water  Company,  10  Gal.  869. 

9.  By  the  335th  section  of  the  Practice  Act,  any  paHy  aggrieved 
may  appeal  in  casea  prescribed  in  that  tide,  and  coneoqnenUy  a  person 
not  a  party  to  a  judgment,  but  whose  rights  are  immediately  affected 
thereby,  may  take  an  appeal,  or  bring  a  writ  of  error.  Adaim  v. 
Wood»,  8  Cal.  306. 

d.  Bight  of  Appeal. 

10.  A  stipulation  in  a  snbmission  to  arbitrators  that  neither  party 
should  appeal,  and  a  power  of  attorney  to  confess  judgment  pursuant 
to  the  award,  will  not  bar  an  appeal  from  a  judgment  on  the  award, 
especially  under  oar  Bystem,  where  law  and  equity  are  blended  together. 
Mvldrow  V.  Norm,  2  Cal.  74 ;  ZJfSOTt  v.  WeU»,  2  Oal.  122. 

e.     In  what  cotes. 

11.  An  appeal  does  not  lie  from  an  order  refuwig  an  injunction. 
Bi<^u»d»  V.  McMillan,  6  Gal.  422. 

12.  The  Practice  Act  provides  for  an  appeal  from  interlocutory 
orders  refiuung  to  change  the  place  of  trial ;  no  appeal  is  allowed  from 
orders  where  the  change  is  granted.  Appeals  from  interlocutory 
orders  are  the  creation  of  statute,  and  cannot  be  extended  by  impli- 
cation.     Juan  v.  Ingold^,  6  Gal.  439. 

13.  Where  a  judgment  of  non-snit  has  been  entered  on  motion  of 
the  plaintiff,  an  appeal  does  not  lie  in  his  favor.  Imlei/  r.  Beard,  6 
Cal.  666. 

14.  An  order  refusing  to  issue  a  commission  to  take  testimony,  and 
an  order  refuung  to  change  the  place  of  trial,  are  neither  of  them 
appealable  orders  under  our  statute,  although  they  may  be  reviewed  on 
an  appeal  from  the  final  judgment.  The  People  v.  StUlman,  7  Cal. 
117. 
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15.  By  tlie  unended  Practice  Act,  an  appeal  does  not  lie  &om  an 
interlocutory  order.     The  People  v.  Thurston,  5  Cal.  517. 

16.  Under  the  act  regulating  appeals,  passed  April  26,  1851,  an 
appeal  lies  &om  every  order  and  decree  of  tJie  conrt  below,  wlucb 
aSbctB  substaotdal  rights.  An  appeal,  therefore,  &Dm  an  order  over- 
mling  a  demurrer  for  want  of  proper  partiee,  is  well  taken,  when 
substantial  rights  would  be  affected  by  the  onussiou  of  a  party.  Bur- 
gojfne  v.  Pern/,  3  Cal.  50. 

17.  Where  the  pluntdff  recorera  less  than  two  hundred  dollars  of 
debt,  bat  where  the  damages  and  costs  amount  to  more  tlian  two  hun- 
dred dollars,  an  appeal  may  be  taken  to  tlie  supreme  court.  Gordon' 
V.  JRoaty  2  Gal.  156. 

e.     In  what  cases. 

18.  From  an  order,  denying  a  motion  of  the  pluntiff  to  set  adde 
the  statement  filed  on  the  applicadon  for  a  new  trial,  and  the  proceed- 
ings had  on  such  application,  and  also  trom  an  order  allowing  the  de- 
fendants to  amend  their  statement,  where  the  appeal  is  taken  before 
final  judgment,  there  is  no  appeal,  except  in  the  cases  provided  by 
statute  ;  such  orders  are  interlocutory  in  their  nature,  and  can  only 
be  reviewed  upon  appeal  from  the  final  judgment.  DeBa/rry  v.  Lam- 
bert, 10  Cal.  503;  Baka-  v.  Baker,  10  Cal.  527. 

19.  'S.Q  appeal  is  allowed  from  an  order  refuung  to  disaolve  an 
mjunction,  nor  from  an  order  changing  the  place  of  trial,  but  an  appeal 
may  be  taken  from  an  order  granting  an  iiyuaclion.  Martin-v.  Trao- 
m,  7  Cal.  253. 

20.  Ajq  appeal  will  lie  from  an  order,  where  a  court,  or  judge,  grants 
affirmative  relief,  and  in  cases  where  such  relief  is  denied.  Qilm<m 
V.  Contra  Coata  CoiaUtf,  8  Cal.  52. 

21.  No  appeal  is  effectual,  for  any  purpose,  without  an  undertaking, 
and  the  appellant  must  show,  affirmatively,  that  tbe  undertaking  re- 
quired was  ^ven,  either  by  the  transoript  itself,  or  by  the  certificate 
of  the  clerk.     Bryan  v.  Berry,  8  Cal.  130. 

22.  An  appeal  may  be  taken  from  the  court  below,  after  final 
judgment,  from  an  order  refusing  to  discharge  an  attachment.  It 
cannot  be  appealed  from  before  final  judgment.  Taaffe  v.  Jtotmiiel, 
7  Cal.  514. 
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f  ,     On  quettioTta  of  facL 

23.  The  amount  of  damages  is  a  question  of  fact,  and  entirely 
iritlun  Gie  ^oviace  of  tlie  jarj  to  detemuDe,  and  the  appellate  court 
cannot  examine  into  the  proofe,  or  decide  that  there  was  an  insufficiency 
of  evidence  to  justify  the  verdict,  unless  manifest  error  appear.  Bart- 
lat  T.  Mogden,  8  Cal.  55. 

24.  The  supreme  court  will  not  review  the  facts  of  a  case,  unless 
a  new  trial  was  asked  for  in  the  court  below.  At  common  law,  a  mo- 
tion for  a  new  tml  released  the  errors,  and  a  writ  of  error  would  not 
lie  after  the  motion  had  been  made.  There  b  no  provision  in  our 
Practice  Acts  that  has  changed  the  rules  so  as  to  make  a  moti<^ 
neeeesaiy,  and  as  a  matter  of  public  convenience,  it  ought  not  to  be 
eetablishfed.     Brwm  v.  Toilet,  7  Cal.  398. 

25.  A  case  of  very  palpable  mistake,  or  error,  must  be  made  out, 
before  the  supreme  court  will  overrule  the  verdict  of  a  Juiy  on  issue 
of  fact  joined  in  an  action.     Brotim  v.  Smith',  10  Cal.  508. 

26.  The  appellate  court  will  not  review  the  facts  of  a  case,  unless 
a  new  trial  was  asked  in  the  court  below,  on  the  distinct  ground  that 
Ae  finding  was  conteary  to  evidence.  Broumv.  Cfravea,  2  CaL  118; 
iSmiA  7.  Pfe^e,  2  Cal.  121. 

27.  When  an  appeal  is  taken  on  questions  of  fact  alone,  the  appel- 
late court  will  not  interfere  with  the  verdict  of  a  jury,  when  there  is 
any  evidence  to  support  it.     Escolle  v.  Merle,  9  Cal.  94. 

28.  The  appellate  court  will  not  review  the  facts  in  a  case  unless 
the  appeal  be  taken  both  from  the  judgment,  .and  the  order  overruling 
the  motion  for  a  new  trial.     Marzwu  v.  Pioche,  8  Cal.  522. 

29.  Where  there  is  a  conflict  of  evidence,  the  court  will  not 
review  the  facts  in  the  case,  on  appeal.  Ormoold  v.  Sharpe,  2 
Cal.  17. 

80.  The  court  will  not  review  the  facte  of  a  case  unless  the  asragn- 
ment  of  error  shows,  that  the  court  below  refused  an  application  for  a 
new  trial,  made  on  the  ground  that  the  verdict  was  contrary  to  evi- 
dence,   lb. 

81.  On  an  appeal  fnxa  an  order  denying  a  new  trial,  where  the 
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evidence  is  confliclaiig,  and  might  have  wairaated  a  verdict  on  either 
ride,  it  is  not  the  province  of  the  court  in  such  case,  to  disturb  die 
finding.  It  is  presumed,  that  ihe  jury,  or  the  court,  had  good  reason 
for  ^ving  more  credence  to  the  witneasea  of  the  succeesful  party. 
D<m»  V.  SmUA,  2  Cal.  476. 

32.  The  supreme  cotui  has  no  power  to  review  the  facts  of  a  case, 
so  as  to  reverse  s  judgment  or  verdict,  except,  vrhere  the  court  below 
has  been  apphed  to  for  a.  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  evidence,  and  has  refused  such  new  trial,  and  an 
appeal  is  taken  directly  &om  such  refusal.  Where  there  wss  a  motion 
tat  ft  new  trial  refused,  and  there  is  no  appeal  from  ^t  refusal,  but 
the  appeal  is  from  Uie  final  jud^ent  only,  the  appellate  court  is  pre- 
cluded from  any  ezaminafdon  of  the  facts.  Ingraham  v.  GQdermetter, 
2  Cal.  483. 

g.      On  qae»li(m»  of  law. 

33.  Where  a  pliuntjff  recovers  s  judgment  agmnst  a  defendant  for 
one  thousand  dollars  before  a  jury,  and  on  motion  for  a  new  trial,  the 
judge  of  first  Instance  ordered,  that  the  judgment  should  be  set  a^de, 
and  a  new  trial  granted,  unless  the  plaintjff  should  consent  to  remit 
fou'  hundred  dollars  of  the  judgment,  the  order  of  the  court  below  is 
reversed,  and  that  court  is  ordered  to  enter  up  judgment  upon  the 
verdict  of  the  juiy.     Payne  v.  Steamship  Co.,  1  Cal.  33. 

h.     EffecU  of  appeal. 

34.  An  appeal  taken  from  the  decision  of  the  district  court,  on  a 
motion  to  set  aside  an  order  of  reference,  stays  proceedings  in  the 
court  below,  and  before  the  referee.     Smith  v.  Pollock,  2  Cal.  92. 

35.  The  appeal  only  stays  the  executioa,  and  does  not  impair  the 
lien  of  the  judgment  on  real  e«tate.     Low  v.  AdaTHs,  6  Cal,  277. 

36.  An  appeal  does  not,  in  the  least,  affect  an  injunction.  Mer- 
eed  Mining  Uompany  v,  Frenumt,  7  Cal.  130. 

37.  When  an  appeal  is  perfected,  the  district  court  loses  all  power 
over  the  judgment.  The  right  to  issue  the  execution  is  not  suspended, 
unless  the  proper  undertaking  be  filed,  but  the  right  to  amend  tiie 
judgment  appealed  from,  ia  taken  away.    Bryan  t.  Berry,  8  CaL  ISO. 
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i.     When  taken  for  delta/. 

38.  When  aa  appeal  is  taken,  and  bood  filed  in  the  court  below, 
and  the  time  allowed  hy  law  for  filing  the  transcript  and  record,  in 
the  appellate  court,  has  expired,  and  a  certificate  of  the  clerk  of  t^e 
anpreme  court,  that  the  necessary  papers  on  appeal  had  not  been 
filed,  and  the  affidavit  of  the  respondent,  that  the  appeal  was  taken 
for  delaj,  are  produced,  the  court  irill  order  the  appeal  to  be  dismissed, 
with  damages  and  costs.  Buckley  t.  Morse.,  2  Cal.  149 ;  PtuAeoo  v. 
Bemal,  2  Cal.  150. 

89.  Where  it  appears  from  the  record,  or  otherwise,  that  the  a{K 
peal  was  taken  merely  for  delay,  the  judgment  will  be  affirmed,  with 
costs  and  damages.     Buaaell  v.  WillioTna,  2  Cal.  158. 


II.     Statemsiti  on  Appbal. 

a.     Whai  to  amtmn. 

40.  The  object  of  the  statement,  on  appeal,  aa  provided  by  our 
statutes,  is  to  make  that  record,  which  before  rested  only  in  the  recol- 
lection of  the  court,  or  connsel,  or  the  minutes  of  the  clerk ;  and  the 
supreme  court  will  not  review  a  case  on  testimony  taken  down  at  the 
trial,  and  certified  to  by  the  clerk,  bnt  the  same  must  be  embodied'iQ 
a  bill  of  exceptions,  and  signed  by  the  judge,  or  agreed  to  by  the 
parlies.     BeJoknson  v.  Sepulheda,  5  Cal.  149. 

41.  By  the  271st  section  of  the  act  to  regulate  proceedings  in 
civil  cases,  it  is  provided,  that,  "  On  the  trial  in  the  court  below,  any 
party  may  require  tiie  clerk  to  take  down  Uie  testimony  in  writing. 
When  so  taken  down,  it  abaU  serve  as  a  statement  of  &cte,  unless  the 
parties  afterwards  agree  to  one."  It  is  therefore,  plain,  that  a  tran- 
script of  the  evidence  under  the  clerk's  seal,  is  a  substitute  for  a  bill 
of  exceptions,  where  no  case  has  been  agreed  upon  between  the 
parties,  or  signed  by  the  court.  Inffraham  v.  QUdermestcr,  2  Cal, 
161. 

42.  The  certificate  of  the  judge  of  the  court  below  is  a  sufficient 
asthentication  of  the  statement  on  appeal.  If  the  respondent  does 
not  think  proper  to  file  amendments,  or  the  judge  to  correct  the  state- 


niGDt,  the  certificate  of  that  &ct  by  the  judge  is  all  that  is  oeoeesar;. 
Redman  r.  Chdnae,  5  Gal.  148. 

43.  Iq  a  statement  on  appeal,  the  evidence,  if  relied  upon,  most 
be  set  oat.  If  sacb  statement  does  not  cont^n  the  evidence,  or  bo 
much,  at  least,  as  maj  be  necessary,  then  the  appellant  cannot  roly 
upon  any  ground  depending  upon  the  testimony.  Dickinion  v.  Van 
Eirm,  9  Cal.  207. 

44.  Unless  it  ^rmatdvely  appear  in  the  record,  that  a  copy  of  the 
notice  of  appeal  has  been  served  upon  the  adverse  party,  or  his  attor- 
ney, the  supreme  court  camtot  take  jurisdiction  of  the  case,  and  the 
appeal  must  be  dismissed.     Sildreth  v.  Gvnndon,  10  Cal.  490. 

45.  The  finding  of  a  court,  and  the  verdict  of  a  jmry,  are  matters 
of  record,  and  may  be  authenticated  by  the  certificate  of  the  clerk, 
onder  tiie  seal  of  tiie  court,  and  need  not  be  embodied  in  the 
itatement.  The  Code,  in  requiring  a  statement  to  be  annexed  to  the 
rteord  of  ^^jvdgmetd,  or  order,  appealed  from,  must  have  intended, 
that  the  statement  should  contun  that  which  was  not  otherwise  matter 
of  record.     Retpwlde  v.  fiiirm,  8  Cal.  617. 

46.  It  is  not  necessaiy  in  a  statement  on  appeal,  that  the  testimony 
Bhould  be  stated  in  the  precise  words  of  each  witness ;  the  substance 
nS  the  testimony,  ia  all  that  is  required  to  be  set  ont.  It  is  no  objec- 
tion to  the  statement,  that  it  does  not  affirmatively  show,  that  the  set- 
tlement was  npon  proper, notice,  or  in  the  presence  of  both  parties. 
Batter^  y.  ^Mott.  9  Cal.  665. 

47.  It  most  be  shown,  by  the  certificate  of  the  clei^,  that  the  un- 
dertaking on  appeal  was  filed  in  due  time.  The  appellant  must  also 
ahow  due  service  of  notice  of  appeal.  It  is  an  affirmative  matter  to 
be  proven  by  him.     FravMin  v.  Reiner,  8  Cal.  840. 

b.     Sow  auGterdicaied. 

48.  The  statement  on  appeal,  shoald  be  signed,  in  all  cases,  by 
the  judge,  except  when  agreed  to  by  the  parties,  or  their  attorneys, 
nhether  the  cause  was  settled  by  the  judge  or  not.  HarUy  v.  Ymmg, 
4  Cal.  284. 

c.      Wl\en  to  he  fled. 

49.  Where  a  statement  in  a  case  on  appeal  is  not  filed  vitlun 
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twenty  days,  as  required  by  Btotate,  it  is  not  properiy  &  part  of  th« 
record.  Id  the  absence  of  a  proper  statement,  or  bill  of  ezceptioiiB, 
the  case  must  be  decided  on  the  judgment  roll.  MaamUKr  v.  CAom- 
h^lairiy  8  Cal.  822. 

d.     Amendmmta  to. 

50.  The  amendmeate  agreed  to  by  counsel,  ^oold  be  inserted  in 
their  proper  place  in  the  draft,  and  a  f^  copy  of  the  who}e  made. 
Whel^  the  statement  embodied  in  the  transcript,  conaiBta  of  the  draft 
prepared  by  the  appellant,  and  the  amendments  proposed  by  ihe  res- 
pondent, as  they  were  originally  served,  they  do  not  constitute  such  a 
statement  aa  will  be  looked  into  on  appeal.  Marhw  v.  Mar%h,  9  Cal. 
259.     People  j.  Sdwardi,  9  Cal.  286. 

m.    Rboobd. 

51.  In  a  case  on  appeal,  on  the  record  alone,  which  does  not  poi^ 
port  to  contain  any  of  the  testimony  on  the  trial,  the  court  will  preBuioe 
that  sufficient  tostimony  was  adduced  to  warrant  the  judgment.  Bing- 
gold  ?.  Baven,  1  Cal.  108. 

52.  A  mere  transcript  of  the  evidence  taken  down  by  the  clerk, 
is  no  part  of  the  record,  unless  made  so  by  a  bill  of  exceptions,  and 
dgned  by  the  judge.     WtUon  t.  MidcReton,  2  Gal.  54. 

rV.    Jdbisdiotion. 

53.  Ko  appeal  can  be  taken,  to  the  supreme  court,  from  a  judg- 
ment of  a  district  court,  on  an  appeal  from  an  order  of  the  court  of 
sessions,  upon  an  application  for  a  feny  license ;  no  appeal  ie  provided 
in  such  cases,  from  the  judgment  <^  the  district  court.  TFeM  r.  Hem- 
ton,  2  Cal.  188. 

54.  The  6th  section  of  article  6,  of  the  constitution,  declares  that 
"  The  district  court  shall  have  original  jurisdiction,  in  law,  and  equity, 
in  all  civil  cases,  where  the  amount  in  dispute  exceeds  two  hundred  d<^ 
lars,  exclimve  of  interest.  In  all  criminal  cases,  not  otherwise  provided 
for,  and  in  all  issues  of  fact  joined  in  the  probate  coort,  their  jurisdio- 
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tion  flhall  be  noHmited."  The  oases,  in  which  tiie  jurisdiction  is  to  be 
anUmited,  are  "  issaea  of  fact  jmnei  in  die  probate  court,"  not  tried 
aod  determined,  bat  to  be  tried.  The  object  of  the  provi^on,  was,  to 
enaUe  &  system  to  be  adopted,  by  which  contested  iseues  of  fact,  in 
the  probate  court,  might  be  sent  for  trial  by  jury  to  the  district  ooort. 
The  district  court  has,  under  &e  constitution,  no  appellate  jurisdic- 
tkm  from  the  probate  court,  and  the  acts  cooferring  it  are  vca.i.  Reed 
r.  MeOonmck,  4  Cal.  342. 

55.  Neither  a  writ  of  error,  nor  appeal,  lies,  to  take  a  case  from 
a  state  conrt  to  the  supreme'court  of  the  United  States  ;  neither  can 
a  cause  be  transferred  from  a  state  court  to  a  federal  court.  Johnaon 
T.  Oorihn,  4  Gfd.  368. 

56.  The  supreme  court  is  strictly  an  appellate  court,  having  no 
ori^nal  jurisdiction ;  its  appellate  Jurisdiction  extends  only  to  those 
cases,  in  which  the  legislature  authorizes  it  to  entertwi  appeals.  The 
le^slature  has  conferred  upon  that  court  no  power  to  review  judg- 
ments of  the  counbr  court,  on  appeal,  or  in  any  other  way,  and  it  can 
issue  tlie  writ  of  cerHorari,  only  to  those  courts  from  whose  judgment 

an  appeal  may  be  taken.     WMte  t.  Lighthall,  1  Cal.  347,  People  v. 

Tuma-y  1  Cal.  143. 

57.  The  supreme  court  has  no  jurisdiction  of  an  appeal  from  the 
court  of  YiiBt  Instance,  where  the  judgment  appealed  frvm  is  less 
than  two  hundred  dollars.     Luiher  v.  Ship  Apollo,  1  Gal.  15. 

58.  Ko  appeal  hes  from  the  court  of  seedons  to  the  district  court, 
the  latter  court  having  no  appellate  power.  The  People  v.  Peralta, 
a  Cal.  879. 

59.  There  was  no  appeal  allowed  by  law,  frcnn  a  county  court  to 
the  supreme  court,  prior  to  the  first  day  of  July,  1854.  The  act  al- 
lowing appeals  of  this  character  vent  into  effect  on  that  day ;  the  only 
remedy  for  l^e  party  aggrieved,  before  that  timo,  was  to  sue  out  a  writ 
of  error  from  the  supreme  court,  for  the  reviewal  of  the  proceedings 
of  ike  oonrt  below.     Middleton  v.  Govld,  5  Gal.  190. 

60.  The  supreme  court  has  no  appellate  joriadictaon  in  cases  of 
misdemeanors,  or  crimes  of  a  lees  degree  than  felony,  imd  no  jurisdic- 
tion can  be  conferred  upon  it  by  the  le^lature,  in  those  cases.  The 
People  T.  AfpUgaU,  5  Cal.  296. 
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61.  1b.e  4th  Beotion  of  article  6th,  of  the  constitntion,  prondee, 
tliat "  The  aupreme  court  shall  have  appellate  Jurisdiction,  in  all  cases, 
when  the  matter  in  dispute  ezceeda  two  hundred  doUaas ;  when  the 
legality  of  any  tax,  toll,  <»  impost,  or  mnnidpal  fine,  is  in  question  ; 
and  in  all  criminal  cases  amounting  to  felony,  on  questions  of  lair 
alone."  The  last  words  of  the  first  clause  of  this  section,  do  not 
restrict  tbe  juriBdictaon,  entirely  to  those  cases,  which  involre  questaons 
of  property,  or  the  legali^  d*  a  tax,  toll,  impost,  or  municipal  fine ; 
but  the  court  possesses  appellato  jurisdictitm  in  all  cases ;  provided, 
tliat  when  the  subject  of  litigation  is  capable  of  pecuniary  computation, 
the  matter  in  dispute  must  exceed  in  value,  or  amount,  two  hundred 
dollars,  unless  a  question  of  the  legality  of  a  tax,  toll,  impost,  or  mn- 
mcipal  fine,  is  drawn  in  question.  It  could  never  have  been  the  in- 
toitioQ  of  the  fi-amerB  of  the  constitution,  to  deny  to  the  higher  courts, 
both  ori^al  and  appellato,  any  jurisdiction  in  that  large  class  of  cases, 
where  the  relief  sought,  is  not  susceptible  of  pecuniary  estimation — 
such  as  suits  to  prevent  threatened  injury-^respecting  the  guardianship 
of  children,  honorary  offices,  and  the  like.  Conant  v.  Conant,  10 
Cal.  250. 

62.  The  appellate  power  of  the  supreme  court,  is  g^ven  by  the 
4th  section  of  the  6tb  article,  of  the  constitution.  The  le^slature, 
therefore,  can  pass  no  act,  impmring  the  exercise,  of  this  appellate 
power.     Eaight  v.  ffay,  8  Cal.  297. 

63.  The  constitution  of  this  state  confers  on  the  supreme  court 
appellate  power,  in  all  cases  where  the  amount  in  controversy,  exceeds 
two  hundred  dollars,  and  this  power  cannot  be  taken  away,  or  im- 
pidred,  by  act  of  the  le^lature ;  which  may  prescribe  the  mode  of 
taking  appeals,  but  cannot  unpur  the  power.  Adama  v.  Woods,  8 
Cal.  806. 

v.     Vbedict. 

64.  The  verdict  of  a  jury  will  not  be  set  aade,  on  the  ground,  that 
one  of  the  jurors  "  knew  and  was  aware  of  the  circumstances  connect- 
ed with  the  afiur,"  the  subject  matter  of  the  suit,  where  no  objectioo 
to  him  was  made,  until  after  the  verdict,  and  it  not  appearing  that  he 
had  formed,  or  expressed  any  opinion,  before  the  trial.  Lawrence  v. 
ColUer,  1  Cal.  37. 
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VI.      iRRBQULAnniBS  OV  TRIAL. 

65.  The  appellate  court  will  not  review,  on  appeal,  any  irregul^- 
tiflB,  of  a  mere  tectuucal  dtaracter  occumDg,  in  die  progreea  of  a  trial 
in  the  district  court,  where  no  objection  was  raised  at  the  time,  and 
where  such  irregularities  do  not  appear  to  have  afiect«d  the  adminlstra- 
tioa  of  justice.     The  People  j.  McCauUt/,  1  Cal.  S79. 


Vn.      EXCEPTIOSB. 

66.  The  mere  fact  that  counsel  had  read  upon  trial  a  part  of  the 
answer  which  had  heen  stricken'  out,  would  not,  of  itself,  be  error  be- 
fi>re  the  supreme  court;  it  is  not  every  impropriety,  committed  in  the 
trial  of  a  cause,  which  can  be  set  down  as  error  in  that  court ;  error 
which  is  relied  on,  must  be  shown  clearly  and  affirmatively,  and  those 
cannot  be  relied  on,  in  an  appellate  court,  which  were  not  taken  ad- 
vantage of,  and  made  ground  of  objection  at  the  trial.  Morgan  v. 
Mugff,  6  Cal.  409. 

67.  Where  no  exception  was  taken  to  the  admisGubility  of  a  deed 
io  evidence,  on  the  trial  of  the  cause,  the  point  cannot  be  conadered 
4m  appeal.     Pearton  v.  Snodgroii,  5  Gal.  478. 

68.  Where  no  exception  was  taken  in  the  court  below,  to  the  order 
overruling  a  motion  to  set  aade  the  judgment,  and  quash  tbe  execution, 
the  action  of  the  court,  in  such  respect,  cannot  be  reviewed  on  appeal. 
Smith  V.  Curtit,  7  Gid.  584. 

VIII.    Appbai  Bond. 

69.  Where  there  is  a  trifling  defect  in  an  appeal  bond,  which  would 
not  aSect  the  obligation  or  liability  thereupon,  the  court  should  dis- 
regard it,  or  if  the  bond  be  radically  defective,  ^ve  the  party  leave 
to  file  another.     Billingt  v.  Roadhoute,  6  Cal.  71. 

70.  Where  the  appeal  was  witbdrewn,  or  dismissed,  by  an  agree- 
ment between  the  plaintiff,  and  defendant,  without  having  been  called 
to.  final  hearing,  no  action  can  be  sustained  for  a  recovery  on  the  appeal 
bond.     O^om  r.  Hendrickaon,  6  Cal.  175. 
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IX.     Sureties. 

71.  The  fiulure  of  the  aiiretdea  npoo  an  luidertaking  on  appeal,  to 
justify,  leaves  tie  appeal,  by  the  express  terms  of  tiie  statute,  (Prac- 
tice Act,  sections  348  and  355,  as  amended  in  1854,)  as  though  no 
undertaking  had  beeii  given,  and  inefiectual  for  anj  purpose ;  and 
where  tlie  appellant  gives  notice  that  the  sureties  will  justify  on  a  cer- 
tain day,  between  the  hours  of  ten  a.  h.,  and  five  f.  h.,  and  the 
sureties  appeared  soon  after  t«a  of  that  day,  before  the  clerk,  and  of- 
fered to  justify,  the  clerk  very  properly  refused  to  take  the  justifica- 
tiaa  ol  the  sureties  before  the  last  hour  stated  in  the  notice,  which 
Bhonld  have  stated  an  hour  certun.     Loteer  v.  Knox,  10  Cal.  480. 


X.     Vbmce. 

72.  The  power  to  grant  or  refiise  an  order  to  change  the  venae  In 
a  ciiminal  case,  is  discretionary,  and  will  only  be  reviewed  in  case  of 
gross  abuse  of  discretion.     The  People  v.  Fisher,  6  Cal.  154. 


XI.    Costs. 

73.  The  costs  upon  an  appeal  are  preperly  the  costs  in  t^e  so- 
preme  court,  and  those  of  making  np  the  appeal  in  the  court  below, 
including  the  costs  of  flie  transcript.     Orayi.  Gray,  July  term,  1868. 

XII.     PBAcncE. 

74.  A  motion  to  dismiss  an  appeal,  on  the  ground  that  the  tnxa- 
cript  was  not  filed  within  the  time,  required  by  the  third  rule  of  the 
supreme  court,  is  too  late  when  the  objection  is  first  nused  in  tiie  brief 
after  the  cause  has  been  submitted.     Gook  v.  Klink,  8  Cal.  S47. 

Xm.    Inteevenors. 

75.  When,  on  any  ground,  the  court  below  refuses  the  relief  prayed 
for,  by  a  bill  of  intervention,  it  is  only  ern»,  and  the  remedy  is  bj 


^ipeal ;  and  where  the  conrt  refuses  to  confirm  the  report  of  ft  referee, 
the  only  remedy  is  by  appeal,  and,  neither  case  will  justify  a  i-esort  to 
mandamus.     Ludlum  v.  Fourth  DUtrict  Ooitrt,  9  Gal.  7. 

XIV.  Orders. 

76.  Where  Hie  statement  embodied  in  the  record,  was  filed  on  the 
inution  for  a  new  trial,  we  can  only  examine  the  action  of  the  court 
below,  in  denying  the  motion,  and  where  an  order  was  entered  by  con- 
sent, no  objections  to  it  can  be  heard  on  appeal.  Meerhoh  v.  Semona, 
9  Cal.  277. 

XV.  Paetibs. 

77.  When  (he  appellant  dies  on  the  day  Judgment  is  rendered, 
before  an  appeal  is  perfected,  there  is  no  authority  for  prosecuting  the 
cause  in  ihe  name  of  the  deceased,  but  all  proceedings  should  be 
stayed,  until,  by  suggestion,  his  executor  or  administrator  be  made  a 
party.     Sanchez  y.  Roach,  5  Gal.  248. 

■  XVI.    RBFaaKK. 

78.  Where  a  referee  is  appointed  to  take  an  account  tjetween  two 
parties,  he  bears  simply  the  relation  to  the  court  in  which  the  case  is 
pending,  of  a  master  in  chancery  under  the  English  system.  His  re- 
port stating  the  account,  may  be  excepted  to,  and  the  exceptions  sus- 
tained, or  OTerruled  ;  but,  whatever  may  be  the  order  of  the  court, 
upon  Uiem,  such  order  is  merely  interlocutory,  and  is  not  the  subject 
of  appeal  before  fimd  judgment,  or  decree  ;  after  final  decree,  the  ac- 
tion of  the  court  may  be  reviewed.     Johnston  y.  Popkint,  6  Gal.  SS. 

XVII.     Chancbrt. 

79.  In  diancery  cases,  the  appellate  court  has  to  examine  the  facts, 
and  ia  not  concluded  by  the  finding  of  the  chancellor ;  cases  come 
before  the  E^pellate  conrt,  upon  the  pleadings,  testimony,  and  decree, 
and  it  must  look  into  the  whole  record,  and,  see  if  there  be  any  error 


in  Ute  final  decree  rendered  by  the  chancellor.  The  decree  irill  de- 
pend entirely  upon  the  facts  as  admitted  and  proved,  and  not  at  all, 
upon  the  verdict  of  the  jury.     StUl  v.  Saundert,  8  Cal.  281. 

80.     Aq  appeal  does  not  lie  from  an  order,  of  the  chancellor,  making 
a  new  part?  defendant.     Seek  v.  San  Franciaco,  4  Cal.  876. 
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On  Questions  of  Law. 

From  Jcstice's  Court. 

a.     Notice  of  Appeal, 

81.  The  general  law  regulatong  appeals,  most  govern  those  taken 
from  judgments  rendered  by  justices  of  the  peace,  and  where  the 
part;  appears  by  attorney,  the  notice  of  appeal  may  be  served  on  such 
attorney.     Welt>m  v.  Oaribardi,  6  Cal.  245. 

82.  On  an  appeal  from  a  justice's  court,  the  notice  served  upon 
the  attorney  b  sufficient.  A  justice  of  the  peace  has  jurisdiction  to 
grant  appeals,  and  to  stay  proceedings  thereon ;  and  his  acts  cannot 
be  reviewed  on  certiorari ;  where  the  appeal  is  taken  bona  fide,  and 
not  for  delay,  the  appellate  court  will  always  permit  another  under- 
taking to  be  filed,  where  the  first  one  is  defective.  Coulter  v.  Stark, 
7  Cal.  244. 

83.  Where  notice  of  appeal  from  a  judgment  rendered  by  a  jus- 
tice of  the  peace,  was  diUy  filed  with  the  justice,  but  the  notice  served 
on  the  respondent  set  out  an  erroneous  date  of  the  judgment,  and 
tlie  justice  neglected  to  send  up  the  notice  of  appeal  filed  with  him, 


it  was  error  in  the  county  court,  not  h>  grant  the  appellant  the  oppor- 
tunitj  to  move  for  an  order  compelling  the  justice  to  send  it  up.  The 
emo'  in  the  date  of  the  nocjce,  served  od  respondent,  iraa  not  material. 
Shervum  v.  Rolberg,  9  Cal.  17. 

84.  A  notice  of  appeal  from  a  justice's  to  a  county  coutt  is  sufii- 
cient,  if  it  states  that  he  appeals  &om  *'  the  whole  judgment,"  where 
Uie  object  of  the  appeal  ia  for  a  new  tiial.  Price  v.  VanCaneffhan, 
:.  Cal.  123. 

85.  It  was  erroneous  for  the  county  court  to  reverse  the  judgment 
c^  a  justice  of  the  peace,  on  motion,  upon  the  ground  that  it  did  not 
appear  that  the  defendant  had  notice  of  the  trial ;  the  parties  were 
before  the  cousty  court  on  appeal,  for  the  purpose  of  trying  the  case 
denovo,  and  it  was  the  duty  of  the  court,  to  proceed  with  the  trial  on 
the  merits.     Coifle  v.  Baldwin,  &  Cal.  75. 

b.     Appeal  Bond. 

86.  Where  there  was  do  appeal  bond  given,  on  an  appeal  &om  a 
judgment  rendered  in  a  justice's  court,  to  the  county  court,  as  required 
by  statute,  the  objection  should  be  made  in  the  county  court ;  it  is  too 
late  to  make  it  on  appeal  to  the  supreme  court.     Howard  y.  Samum, 

5  Cal.  78. 

C.       CostM. 

87.  A  justice  of  the  peace  may  refuse  to  send  up  the  transcript 
of  a  canse,  tried  by  him,  unless  all  his  legal  fees  be  first  pud  by  the 
appellant.  But  if  he  choose  to  waive  bis  right,  and  file  the  papers, 
the  &ct  that  his  fees  have  not  been  pud,  ia  no  ground  for  dismissing 
the  appeal.     Bray  v.  Redman,  6  Gal.  287. 

d.  Amendment. 

88.  In  tiying  a  cause  in  the  county  court,  for  a  mining  claim  and 
damages,  on  an  appe^  from  a  judgment  of  a  justice  of  the  peace, 
the  pluntiff  may  amend  his  complaint,  by  striking  out,  or  withdrawing, 
Uie  clum  for  damages.     Orais  Vidley  Mining  Comply  v.  Stackhoitte, 

6  Cal.  413. 

e.  Jiaitdidion. 

89.  The  county  courts  have  appellate  jurisdiction,  in  all  cases  aris- 
ing in  justice's  court,  whether  civil,  or  criminal ;  t^e  power  to  determine 


APPEARANCE. 


in  what  cases  appeals  may  be  made  to  the  county  court,  is  expresalj 
conferred  on  Uie  legislature  by  the  constitution.  There  are  but  two 
appellate  tribunals  under  the  constitution ;  the  county  and  supreme 
coarts,  and  neither  of  those  coorta,  has  the  right  to  take  original  juris- 
diction of  any  case,  they  can  hear  upon  appeal.  People  v.  fowler,  9 
Cal.  85. 

90.  An  appeal  doea  not  lie  from  the  Judgment  of  a  justice,  to  the 
district  court,  and  a  case  cannot  be  brought  there  by  certiorari,  as 
there  is  a  plain,  speedy,  and  adequate  remedy  by  appeal  to  the  county 
court.     Gray  v.  Schij)p,  4  Cal.  185. 

91.  Where  a  judgment  rendered  by  a  justice  of  the  peace  is  for 
an  amount  beyond  the  jurisdiction  of  the  justice,  on  an  appeal  to  the 
county  court,  smt  should  be  dismissed.    Ford  v.  Smith,  5  Cal.  331. 

f.     Default. 

92.  The  code  allows  a  party  to  appeal  from  a  judgment  rendered 
in  a  justice's  court  to  the  county  court,  either  upon  questiona  of  law, 
alone,  or  upon  questioas  of  fact  alone,  or  upon  questions  both  of  law 
and  fact.  But  this  right  of  appeal  can  only  be  exercised  in  proper 
cases,  therefore,  where  a  summons  from  a  justice's  court  was  regu- 
larly served,  and  the  defendant  made  default,  and  the  plaintiff  obtained 
judgment,  no  appeal  can  be  taken,  and  the  defendant  having,  by  his 
default,  admitted  the  facts  alleged  in  the  complaint,  cannot  appeal 
agiunst  his  admission.  The  People  y.  Coun^  Court  of  El  Dorado, 
10  Cal.  19. 

g.     On  queattong  of  law. 

93.  On  an  appeal  from  a  judgment  of  a  justice  of  the  peace,  on 
questions  of  law  alone,  to  the  coun^  court,  should  the  court  order  a 
new  (rial,  the  order  should  direct  the  new  trial  in  the  county  court. 
People  r.  Freelon,  8  Cal.  517. 


APPEARANCE. 


1.     An  appearance  entered  by  a  licensed  attorney  and  counselor, 
whether  authorized  or  not,  is  a  good  and  sufficient  appearance  to  bind 


ARBITRATION. 


the  part^,  except  in  those  cases,  where  fraud  has  been  used,  or,  it  is 
shown  that  the  attorney  is  unable  to  respond  in  damagea.  Suydam 
T.  Pileker,  4  Cal.  280. 

2.  When  an  attorney  appears  for  any  purpose  in  a  suit,  it  is  a 
good  appearance  to  the  whole  action ;  the  party  ought  not  to  be  al- 
lowed the  benefit  of  any  proceeding,  unless  he  also  assumes  the  res- 
ponability  cf  it.     DougUu  y.  P.  M.  S.  S.  Co.,  4  Cal.  804. 

S.  In  cases  where  the  statute  requires  notice  to  be  giren,  to  the 
opposing  parties  to  actions,  where  both  parfaee  appear,  the  full  object  of 
notice  is  accomplished,  and  it  is  immaterial  whether  there  was  notice 
or  not ;  no  notice  whatever  need  be  shown.  McLeran  t.  Shartxer, 
6  Cal.  70. 

4.     Where  a  party  is  served  with  process  by  a  wrong  name,  it  is 

error  to  insert  the  true  name  by  the  order  of  court,  but,  where  the 

party  afterward  appears,  and  answers,  by  such  appearance  he  wuves 

the  error.    Smith  v.  Chtrtit,  7  Cal.  584. 

See  Pi.EADi!fas. 


ARBITRATION. 

I.       SUBHIEBION, 

a.     EIFect  of  submismon  under  order  of  court. 
II.    Akbitratobs. 

a.     Power  and  duty. 
III.     Award. 
a.     Validity. 

See  Referee. 

■ 

I.       SUBMISSIOK. 

a.     Effect  of  subnmsion  under  order  of  court. 

1.     The  submission  of  a  cause  in  court  to  arbitration  operates  as  a 

discontinuaace  of  the  suit;  a  consent  to  submit  a  matter  to  arbitration, 


AEBITRA.TION. 


does  not  impl;  a  consent  that  the  party  in  whose  favor  the  award  is 
made,  may  enter  judgment  upon  it  in  court  as  a  matter  of  coorae. 
The  ordinaiy  way  of  enforcing  an  award,  is,  bj  action  ;  and  where  no 
statnte  exists,  authorizing  the  court  to  enter  judgment  on  an  award, 
ttpOD  motion,  the  court  has  no  right  to  proceed  in  that  way.  QwUar 
Y.  Smchezy  1  Cal.  45. 

2.  Unless  the  statute  is  strictly  complied  with,  a  submiB^<Hi  <^  a 
cause  to  arbitration  amounts  only  to  its  withdrawal  from  the  jurisdic- 
tion of  the  court,  which  loses  all  control  over  it,  and  has  no  authority 
to  enter  judgment  upon  tho  Ending  of  the  arbitrators,  except  by  con- 
sent of  parties.     Hetlep  t.  San  FraneUeOy  1  Cal.  1. 

II.     ARBrntATOHS. 

a.  Power  and  duty. 
Z.  Our  statute  is  but  a  re-affirmance  of  the  common  law,  and 
gives  to  parties  no  higher  rigfate,  tiiau  they  might  have  asserted  in  a 
court  of  equity,  in  case  of  mistake,  fraud  or  accident.  The  arbitra- 
tors are  not  bound  to  decide  on  principles  of  dry  law,  but  may  decide 
on  principles  of  equity  and  good  conscience.  Pem^teij  v.  JUtMe,  4 
Cal.  205.     See  also,  Muidrow  v.  Norris,  2  Cal.  74. 

4.  If  arbitrators  intend  to  decide  accordbg  to  law,  and  mistake 
the  law,  the  court  will  set  aside  their  award.  Muldrow  v.  Nbrria,  2 
Cal.  74,  2V«(»i  V.  WdU,  2  Cal.  122. 

5.  In  ail  cases  where  the  arbitrators  ^re  the  reasons  of  their 
finding,  they  are  supposed  to  have  intended  to  decide  according  to  law, 
and  to  refer  the  point  for  the  opinion  of  the  court.  In  such  cases,  if 
they  mistake  the  law,  the  award  must  be  set  aade,  for  it  is  not  the 
opinion  they  intended  to  ^ve,  the  same  having  been  made  through 
mistake.    lb. 

6.  WlAre  parties  refer  all  their  differences  to  arbitration,  it  b  the 
duty  of  the  arbitrators  to  pass  upon  the  whole  subject  in  controversy, 
and  if  it  appear  upon  the  face  of  the  award,  that  they  have  not  dis- 
posed of  the  whole  matter,  but  have  left  a  part  open ;  or,  if  the  terms 
of  the  award  be  such,  as  to  render  a  further  inquiry  necessary  to  as- 
certain a  sum  of  money  to  be  ptud,  or  some  act  to  be  done,  it  is  void 
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and  win  be  set  aade.  When  arbitratora  have  pnbhshed  their  award 
by  delivering  it  to  the  partiea,  as  the  award,  any  revision,  correction 
or  alteration,  made  by  them,  withont  the  consent  of  the  parties  will 
vitiate  it.     Porter  v.  Beott,  7  Cal.  312. 


III.    Award. 

a.      Validity. 

7.  A  stipulation  in  the  BubmissioQ  that  neither  party  should  appeal, 
and  a  power  <^  attorney  to  confess  Judgment  pursnaot  to  the  award, 
will  not  bar  an  appeal  &om  a  judgment  on  ibe  award,  especially  under 
our  system,  where  law  uid  equity  ue  blended  together.  Middrow  v. 
Nbrrig,  2  Gal.  74. 

8.  Contemplated  speculative  and  contingent  profit,  cannot  be  al- 
lowed as  damages.    Ih,  ^ton  v.  WeUt,  1  Gal.  122. 

9.  An  award  to  be  effectual,  must  be  certain,  a^d  conclusive,  and 
all  intendments  most  be  in  favor  of  ^ring  it  certunty.  The  cosrt 
must  lean  to  such  construction,  ae  will  support  it,  and  the  uncertain^, 
if  any,  must  appear  upon  its  face,     Pierson  v.  Norman,  2  Cal,  601. 

10.  Courta  of  equity,  will  set  aside  awards  for  fraud,  mistake,  or 
accident,  and  it  makes  no  difference  whether  the  mistake  be  one  of 
fact,  or  law.  ifaldrow  v.  JVwrw,  2  Gal.  74,  Tyxm  v.  WellSy  2  Gal. 
122. 

11.  The  award  rendered  upon  a  fair  arbitration  of  the  matters  in 
dispute,  and  long  concurred  in,  is  concluure  of  the  rights  of  the  par- 
ties.    Jarvit  v.  The  Fountain  Water  Co.,  5  Gal  179. 

12.  Where  parties  enter  into  a  submisuon  to  arbitration,  wherein, 
it  is  stipulated  that  the  award  be  entered,  as  tiie  judgment  of  the 
county  court,  it  is  void,  tn  toto,  that  court  having  no  jurisdiction  over 
the  subject  matter  of  the  award.     Williama  v.  Waiton,  9  Cal.  142. 

13.  One  partner  cannot  bind  his  copartner  by  submission  of  part- 
nership matters  to  arbitration,  but  such  submission  would  bo  good  as 
against  himself.     Jonet  v.  Bailey  Sf  CHBiert,  5  Gal.  846. 
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I.    Affidavit  in  bblation  to,  and  ErrEcr  of  discharob  feom. 

n.      JCDGMBNT  ON  ArREBT. 


I.    Affidavit  ih  relatioh  to,  and  effects  of  dischaboe  from. 

1.  The  &ct  which  allocs  a  party  to  be  arreBted  in  a  civil  caae, 
requires  the  affidavit  to  diaclose,  that  a  sufficient  cause  of  action  exists, 
aod  that  the  case  b  one  of  those,  for  which  the  remedy  of  arrest  is 
provided.  It  is  well  settled,  that  the  facts  necessary  to  be  shown, 
must  appear  by  the  positive  averment  of  the  affidavit,  and  it  is  insuf- 
ficient, to  refer  to  the  complunt  or  to  any  other  paper,  to  show  what 
the  affidavit  ought  itself  to  disclose,  although  it  be  positively  averred 
that  such  complaint  or  paper  ia  true.  When  a  party  is  once  arrested 
and  discharged,  he  cannot  be  arrested  again  in  the  same  action.  Mc- 
Qilvery  v.  Mffrehead,  2  Cal.  60T. 

2.  It  is  too  lato  to  raise  an  objection  to  an  affidavit  or  warrant  of 
arrest  on  a  criminal  charge,  after  the  examination  of  the  prisoner  has 
been  had,  and  it  appears  that  there  is  probable  cause  to  suppose  tliat 
he  is  guilty  of  felony,  and  an  order  of  commitment  has  been  made  by 
the  committing  magistrate.     The  People  v.  Smith,  1  Cal.  11. 

3.  Section  74th  of  ihe  Practice  Act,  which  proridca  for  the  arrest 
of  a  debtor  in  certain  cases,  does  not  apply  in  the  case  of  one  partner 
suing  to  recover  money  received,  and  improperly  withheld  by  another. 
Soule  v.  Sayward,  1  Cal.  845. 

4.  An  affidavit  to  obtain  a  vnit  of  arrest,  where  tiie  statutory 
averments  of  fraud,  on  it^xmnation  and  beti^,  are  made,  and  where 
is  also  set  forth,  on  it^ormation  and  belief,  the  facts  on  which  the 
belief  of  fraud  was  founded,  is  sufficient  to  hold  the  defendant  to  btul. 
Matoon  v.  Uder,  6  Cal.  57. 

II.    Judgment  on  Abbbst. 

5.  To  authorize  an  airest  on  execution,  the  &aud  must  be  stated 
in  the  judgment;  for,  the  writ  issued,  in  the  language  of  the  statute,  in 
the  "  enforcement  of  the  judgment."    Davit  v.  RobiTuon,  10  Cal.  411. 
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6.  To  authorize  s  judgment  convictjog  the  defendant  of&aud,  the 
facte  upon  which  the  charge  is  based  must  be  speciScallj  alleged  in 
the  complaint,  and  the  question  of  fraud  must  be  submitted  to  the 
jury,  except  bo  fkr  as  may  be  necessary  to  authoriie  tlie  arrest,  pend- 
ing the  action.  In  ^e  few  instances,  where  the  circumstances  auth- 
oriziDg  an  arrest,  occur  subsequent  to  the  filing  of  the  complaint, 
application  should  be  made  to  the  court,  either  to  amend  the  original, 
or  to  file  a  supplemental  complaint,  so  as  to  set  forth  the  facts,  upon 
which,  execution  against  the  person  of  the  defendant  will  be  asked,  in 
the  enforcement  of  the  judgment  sought.  A  special  finding  on  the 
question  of  fraud  should  be  always  taken,  so  as  to  keep  it  as  distinct, 
as  poeaible,  from  the  main  subject  of  controversy.    lb. 
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I.      A86IGNHENT. 

a.  Subject  matter  of. 

b.  Validity  and  efiect. 

c.  Consideration. 

d.  Parties. 
II.     ASSIONEK. 

a.     liability, 
m.    Feadd. 
a.    Evidence  of.       v 

I.  ASSIOKHBKT. 
a.  Sui^ect  matter  of. 
1.  A  canse  of  action  arising  out  of  a  tort  is  not  assignable.  The 
laognage  of  section  4th  of  the  Practice  Act,  as  amended  by  tfae  Act 
o(  1855,  is  construed  to  mean,  a  thing  in  acti<m  not  ariung  out  of 
etjrren  contract.  It  follows,  that  where  an  injury  to  joint  prop- 
erty is  alleged  in  the  compluut,  and  that  one  of  the  joint  owners  has 
assigned  lus  cl«m  to  the  other,  who  brings  the  action  in  bis  own  name 
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alone,  the  action  cannot  be  sustuned,  and  the  compltunt  is  demurrable. 
OUoer  T.  TfofaA,  6  Ca!.  456. 

2.  A  party  being  in  failing  circumstances,  and  having  in  his  pos- 
sesion ft  bill  of  lading  for  an  invoice  of  goods  on  ship  board,  to  arrire, 
which  goods  had  been  purchased  by  tbe  party  in  New  Yoric,  and  for 
which  he  had  given  his  note,  may  asagn  and  transfer  the  bill  of  lading 
for  the  benefit  of  the  New  York  creditor,  and  the  assignee  being  thereby 
constituted  agent  of  the  creditor,  and  the  act  being  for  bis  benefit,  his 
assent  must  be  presumed.  The  transfer  is  equivalent  to  a  re-delivery 
of  the  goods  to  the  vendor,  and  to  a  reciaon  of  the  contract  of  purchase 
before  the  goods  had  reached  the  hands  of  the  vendee.  Le  Cacheux 
V.  Cutter,  6  Cal.  514. 

3.  An  agreement  to  pay  a  certain  sum  of  money  to  a  defendant, 
if  he  would  withdraw  his  defense  in  an  action,  b  assignable,  and  being 
a  liquidated  demand,  auch  asragnment  ^ves  a  right  of  action  in  the 
name  of  the  assignee,  and  tbe  assignor  is  a  competent  witness.  Gray 
V.  Garrison,  9  Cat.  32-5. 

h.     Validity/  and  effect. 

4.  Voluntary  assignments,  executed  for  the  benefit  of  creditors, 
are  void,  if  not  made  in  conformity  with  the  statute  of  May  4, 1852, 
entitled,  "  An  act  for  the  relief  of  insolvent  debtors,  and  protection  <tf 
creditors."  The  deciuon  of  this  question  turns  upon  tbe  construction 
of  tJie  89th  section  of  the  act  referred  to,  which  declares  that  no  aa- 
signment  of  any  insolvent  debtor,  other  than  as  provided  in  this  act, 
shall  be  legal  or  binding  on  creditors,  and  the  le^ature  intended  to 
strike  down  every  species  of  asdgnment,  except  those  made  in  confor- 
mity witii  the  statute.     Chever  v.  ffai/s,  S  Cal.  471. 

5.  AAer  a  voluntaiy  as^gnment  for  the  benefit  of  creditors,  the  as- 
signor cannot  be  a  witness  to  substantiate  any  assigned  claim  ;  neither 
is  a  demand  by  the  asmgnor  for  goods  in  the  hands  of  third  parties 
valid,  unless  made  in  the  name,  and  by  Qie  authority  of  the  asiognee, 
accompanied  by  notice  and  evidence  of  such  autiiorily.  Gr^n  v. 
Aliop  ^  Co.,  4  Cal.  406. 

6.  Wben  an  aadgnee  in  good  futh,  and  for  a  valuable  conndera- 
tion,  of  an  invoice  of  goods  on  slup  board,  to  arrive,  demanded  the  same 
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mthiD  a  reasonable  time  after  the  arriTal  of  the  vesBel,  and  tendered 
the  balance  of  the  pnrchase  money  ;  held,  that  no  notic«  of  the  assign- 
ment, was  nece3saT7  to  charge  the  defendant.  Morgan  v.  Low, 
Eibetts  ^  Co.,  5  Cal.  325. 

7.  The  asfflgnee  of  an  appealed  judgment  cannot  sue  on  the  appeal 
bond  nnlesa  it  has  been  assigned  to  him.  The  assignment  of  the  judg- 
ment, vhile  it  maj  give  him  equitable  rights  to  avail  himself  of  the 
security  afforded  by  the  bond,  cannot  confer  the  right  of  brining  a 
CMunon  law  action  upon  it.     Moset  y.  Thorn,  6  Cal.  ST. 

8.  An  assignment  for  the  benefit  of  creditors  is  void,  unless  made 
in  conformity  with  tiie  statute.  The  same  rule  applies,  where  a  party 
attempts,  by  an  asdgnment  of  his  assets,  to  protect  such  of  his  cred- 
Uors  as  would  consent  to  an  extension  of  time,  or  a  substitute  of  secu- 
rity. A  partial,  or  special  assignment  is  equally  as  void  as  is  a  general 
isagnment,  because  it  hindera  and  delays  creditors,  and  is  against  the 
policy  of  the  statute.     Qroschen  v.  Page,  6  Cal.  188. 

9.  The  right  of  the  assignee  to  sue  on  an  assigned  account  in  his 
offD  name,  is  given  by  the  first  section  of  the  amended  Practice  Act, 
passed  May  7, 1855.  An  assgnment  in  the  following  words  ie  snffi- 
cient  to  transfer  the  account :  "  Asfflgned  to  B.  &  C,"  and  signed  by 
the  asfflgnor.     Ryan  v.  Maddux,  6  Cal.  247. 

10.  An  assignment  must  embrace  a  trust  for  others  thao  the  as- 
signee. A  conveyance  directly  to  a  creditor,  with  authority  to  him  to 
Bell  the  property  transferred,  and  to  apply  the  proceeds  in  discharge 
of  tiie  indebtedness  ia  himself,  and  the  liabilities  he  has  incurred,  is 
only  a  mortgage,  whatever  its  form,  and  is  not  within  the  letter  or 
spirit  of  the  statute.  The  assignee  acquires  only  a  specific  lien  upon 
the  property,  A  trust,  as  to  the  surplus,  resulta  in  favor  of  the  as- 
signor; but,  that  arises  &om  the  nature  of  the  transaction,  as  one  of 
security  ;  such  trusUi  result  in  all  cases  of  mortgage.  Dana  v.  Stan- 
ford, 10  Cal.  269. 

c.     Consideration. 

11.  The  con^deration  of  the  assignment  of  a  personal  chattel,  or 
chose  in  action,  may  be  proved  by  parol,  and  a  different  one  established 
than  that  expressed  in  the  instrument.  BenneU  v.  Solomon,  6  Cal.  184. 

si'-- 
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d.  Pardea. 
12.  Any  creditor  of  an  insolvent  debtor,  whetJier  his  name  is  in  the 
schedule  or  not,  has  a  right  to  be  made  a  party  for  the  purpose  of  op- 
posing his  discharge,  or  obtaining  his  proportion  of  the  assets.  The 
intention  cf  the  statute  was,  to  throw  all  the  assets  into  one  common 
fund,  for  the  benefit  of  all  the  creditrs.     Lambert  v.  Slade,  4  Cal.  887. 

II.       ASSIQN'EE. 


13.  The  assignment  of  a  bond  for  title  to  laud,  upon  a  proouse  bj 
the  assignee  to  pay  a  certun  debt  of  the  as^gnor,  binds  the  asagnee 
to  perform  the  trust,  and  the  obligation  to  pay  the  debt,  is  not  affected 
by  any  misrepresentation  made  I>y  the  assignor  to  the  as^gnee,  because 
the  right  of  the  creditor  under  the  transfer  had  already  vested.  Qm- 
nell}/v.Peek,6Cal.Zi8. 

14.  On  the  assignment  of  a  lease  for  the  whole  term  absolute,  the 
assignee  becomes  liable  to  the  lessor  for  all  the  rents  accruing  while 
the  lease  remiuns  in  his  hands.  JokTU(m  v.  Sherman,  July  term,  1858. 

III.    Fraud. 
a.     Evidence  of. 

15.  The  question  of  fraudulent  intent,  under  the  23d  section  of  our 
statute  of  frauds,  shall  be  deemed  a  question  of  fact,  and  not  of  law  ; 
yet,  while  the  law. declares  that  certain  indiciasLie  conclusive  evidence 
of  fraud,  a  verdict  against  such  conclusive  evidence,  should  in  all  cases 
be  set  aside.  On  the  other  hand,  where  the  evidence  of  fraudulent 
intent,  is  declared  by  law  to  be  only  presumptive,  the  jury  have  the 
power  to  find  agiunst  such  presumption.  Billing^  v,  JBillinfft,  2  Col. 
107. 

16.  In  an  assignment  fur  the  benefit  of  creditors,  a  power  to  the 
assignee  to  sell  on  credit,  is  presumptive  evidence  of  fraud.     Ih. 


ASSESSMENTS. 
Where  an  assessment  vras  laid  upon  land  in  the  city  of  San 
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FVsiunsco,  for  the  purpose  of  improving  &  street,  thereby  benefiting 
the  property  of  the  plaintiff,  in  commoo  with  tho  property  of  other 
persons,  owning  lota  <hi  the  same  street,  and  the  improvements  vere 
completed  without  the  pluntiff  interposing  in  the  onteet  to  prevent  it, 
and  the  plaiDtiff,  then,  by  injunction,  undertook  to  stay  the  sale  of  his 
lands,  by  virtue  of  an  ordinance  of  ihe  city,  for  the  purpose  of  avoid- 
ing his  portion  of  the  assesBment.  Setd,  that  the  injunction  ought  to 
be  dissolved,  on  the  ground  that  he  who  asks  equity,  must  do  equity. 
Semble,  if  ihe  injunction  bill  had  been  filed  b^ore  the  work  was  com- 
menced, the  court  would  have  felt  bound  to  inquire  into  the  regularity 
of  the  assessment.  TTeder  v.  The  Oity  of  San  fritncitco,  1  Cal.  455. 
2.  Where  a  tract  of  land  clumed  under  a  Mexican  grant,  becomes 
segregated  &om  other  lands  by  a  government  survey,  under  a  decree 
of  confirmation  by  the  U.  S.  supreme  court,  it  is  immediately  subject 
to  taxation ;  and  where  the  assessments  were  required  to  be  made, 
between  the  first  Monday  of  March,  and  the  first  Monday  of  August, 
and  Uie  segregation  by  the  survey  under  the  confirmation,  took  place 
five  days  before  the  espiration  of  the  time  for  completing  the  assess- 
ment, in  absence  of  proof  to  the  contrary,  it  will  be  presumed,  that 
the  assessment  wae  made  subsequent  to  t)ie  survey.  Palmer  v. 
Baling,  8  Cal.  884. 
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I.    In  what  casks  mat  issce. 
II.    Peopbrty  exempt  fkom. 

ni.      LUBILirr,  AND  BXAHINATtON  OF  GaKNISHEB. 
rV.       RBQUIBITBa   AND   VALIDITY. 

V.    Aqainst  Boats  and  Vebsbls. 

VI.      DiSCHABGB  OP. 

VII.    Dahaqbs  in  case  of. 
VIII.    Affidavit  on. 

I.    In  what  cabes  it  may  iebue. 

1.     The  process  of  attachment  is  the  creature  of  statute.     It  la  > 
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remedy,  only  ^veu  b  cases  of  iodebtedness  arie'iag  upon  contract ; 
and  where  it  has  been  improperly  issued,  the  court  will  order  it  dis- 
solved, evea  if  the  final  judgment  ia  affirmed  on  review  ef  the  case. 
Chiawold  v.  Sharpe,  2  Cal.  17. 

II.    Property  bxeupt  from  Attacumbki. 

2.  Money  in  the  handa  of  the  sheriff,  collected  on  execution,  is  not 
ft  debt  due  to  the  plaintiff  in  execution,  bub  is  in  the  custody  of  the 
law,  until  finally  and  properly  disposed  of.  It  cannot  therefore  be  the 
subject  of  attachment  or  garnishment.     Clymer  v.  WiltU,  3  Cal.  363. 

3.  The  remedies  of  attachment  and  garnishment,  ara  created  by 
statute,  and  cannot  be  extended  to  cases  not  named  in  the  act.     Ih. 

4.  The  indebtedness  of  the  maker  of  a  promissory  note,  cannot  be 
&9  subject  of  attachment  beforo  the  same  maturos.  His  obligation  ia 
not  to  the  payee  named  in  the  note,  but  to  the  holder,  whoever  he 
may  be.  Nor  would  the  notice  of  attachment,  served  subsequent  to 
the  maturity,  have  any  greater  effect,  unless  the  note  was,  at  the  time, 
in  the  poasesaion  of  the  defendant,  from  whom  its  delivery  could  be 
enforoed  on  its  payment  upon  the  attachment.  Gregory  v.  Eiggint 
!^  Mann,  10  Cal.  339. 

ni.    Liability  and  examinatiom  of  Garnibhkg. 

5.  The  127th  section  of  the  attachment  act,  makes  the  garnishee 
liable,  to  the  plaintiff  in  the  attachment  suit,  for  the  amount  of  the 
property  in  bis  possesion,  or  under  his  control,  At  the  date  c^  the 
service  of  tiie  garnishment,  unless  the  same  be  delivered  up  or  trans- 
ferred to  the  aheriff,     Jloberts  v.  Landicker,  9  Cal,  262. 

6.  The  128th  section  of  the  attachment  act,  was  intended  for  the 
sccuri^  of  the  pliuntiS',  who  may  cause  the  gamiabee  to  appear 
and  answer  under  oath ;  and  the  court,  or  judge,  may  require  the 
delivery  o(  the  property  to  the  sheriff.  The  privilege  of  examination  on 
oath  is  for  the  security  of  the  plaintiff,  and  not  of  the  garnishee.     Jb. 

7.  The  pliUDtiff  may  requu-e  the  garnishee  to  appear  and  answer 
on  oatli,  but  the  liability  of  the  garnishee  will  not  be  affected,  by  the 
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fiulore  of  the  pliuntiif  to  require  him  bo  to  anawer.  Wliere  the  gai^ 
lushee  neglects,  or  refuses  to  deliver  property  in  tuB  hands,  to  the 
aheriff,  opoa  the  scrriue  of  the  gamishmeot,  he  becomes  directly 
fiable  to  the  plfuntiff  for  tlie  value  of  the  goods,  who  may  maintAin 
his  action  agunst  him  for  the  same,  and  he  wUl  be  liable  for  their 
value.     lb. 

8.  After  a  baaker  iasaes  his  certificate  for  money  deposited  with 
him,  he  camiot  be  made  liable  on  an  attachment  against  the  depomtor, 
as,  after  issuance  of  the  certificate,  there  was  nothing  m  the  poaseBsion 
of  the  bank.     MeMiOan  v.  .fitMar<b,  9  Cal.  365. 

rv.    Reqitisites  and  Validity. 

9.  The  attachment,  if  issued  before  the  summons,  is  a  nullity. 
The  issoanee  of  the  summons  afterwards,  cannot  cure  that  which  was 
void  from  the  befpnning.    Low  v.  Emry,  9  Cal.  538. 

10.  In  an  attachment  suit,  it  is  not  necessary  in  catering  up 
judgment,  that  it  should  be  anything  more  than  a  simple  money  Judg- 
ment, without  any  direction  for  the  sale  of  the  attached  property. 
The  lien  of  the  attachmont,  arises  after  the  commencement  of  (he 
suit.  The  Code  contains  express  directions  to  the  sherifT  as  to  the 
property  attached.    lb. 

V.    AflAiNST  Boats  and  Vessels. 

11.  An  attachment  bond  taken  after  Uie  writ  is  issued,  is  void, 
and  no  action  cut  be  susttuned  upon  it.    Benedict  v.  Bray,  2  Cal.  251. 

12.  The  act  of  the  legislature  authorizing  the  issuance  of  attach- 
ments agunst  boats  and  vessels,  "  used  in  navigating  the  waters  of 
this  state,"  does  not  authorize  proceedings  of  this  kind  agunst  a  boat 
or  vessel  emplc^ed  on  the  high  seas.  Soule  v.  The  Sea  TFifM,  1 
Cal.  162 ;  MoQaem  v.  The  Ship  Ruttell,  1  Cal.  165. 

13.  Proceedings  by  attachment  are  statutory  and  special,  and 
must  be  strictly  pursued,  and  having  once  invoked  the  stringent  pro- 
rimons  in  relation  to  attachments,  the  plaintiff  cannot  resort  to  other 
remedies  to  the  prejudice  of  tlie  defendant,  so  long  as  he  relies  upon 
his  attachment  lien.     BoberU  v.  Landeeker,  9  Cal.  262. 
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VI.      DlSOHAROB  OF. 

14.  An  order  of  court  improperly  diawlviDg  aa  attftchment;  viU  be 
reversed.     Bra<fy  v.  Mmt,  2  Cal.  132. 

15.  The  notice  of  motion  to  diaeharge  the  writ  (^  attachment, 
"  because  ihe  writ  was  improperlj  issued,"  should  specify  the  grounds 
of  the  motion,  and  wherein  it  would  be  urged  that  the  writ  was  im- 
properly issued.  The  provisions  of  the  138th  section  of  the  Practioe 
Act,  do  not  obviate  the  necesu^  of  specifying  the  particular  points 
of  irregularis,  upon  which  the  motion  is  made.  I'rediom  v.  QUaer^ 
10  Cal.  387. 

VII.    Damages  in  case  op. 

16.  The  remedy  by  attachment  is  a  distanct  proceeding,  auxiliuy 
to  the  action  at  law,  designed  for  the  purpose  of  securing  the  pn^rty 
of  the  debtor,  to  answer  the  judgment  which  may  be  obtiuned.  That 
the  bond  only  operates  to  release  the  property  from  the  custody  c^ 
the  sheriff,  pending  the  suit,  and  is  not  ao  actual  eabetitution  of 
security,  is  apparent  from  the  134th  section  of  Uie  Practice  Act, 
which  provides,  that  the  plaintiff  may  proceed  upon  the  undertaking, 
if  the  execution  is  returned  unsatisfied.    Low  v.  Adam*,  6  Cal.  277. 

17.  In  an  action  on  an  attachment  bond,  where  the  land  of  the 
debtor,  who  was  a  merchant,  had  been  levied  upon,  and  no  property, 
except  real  estate,  had  been  disturbed,  held,  that  evidence  as  to  ^e 
general  effect  of  an  attachment  upon  tlie  credit  and  reputation  of 
merchants,  ou^t  not  to  have  been  submitted  to  the  jury,  on  the 
ground,  that  damages  resulting  therefrom,  are  too  remote  and  contin- 
gent ;  and  that  counsel  fees  paid  by  the  debtor,  in  defending  the  suit 
commenced  by  the  writ  of  attachment,  over  and  above  taxable  costs, 
were  not  recoverable.    Heath  r.  Lent,  1  Cal.  410. 

18.  In  an  action  on  an  attachment  bond,  it  is  improper  to  admit 
evidence  of  depreeiation  in  value  of  real  estate  attached.    Ih. 

Vlli.    ArFiDAvrr  on  Attachment. 
Id.    The  affidavit  for  an  attachment  must  state  the  grounds  in 


pontiTe  tenna ;  a  deacriptaon  in  the  alternative  is  not  suffitneut. 
l^  J.  2>dm(U,  4  Gal.  195. 


ATTORNEYS. 
I.    AnTHOEiry. 

II.      AaREEUSNT  WITH. 

m.  Lien. 

IV.  Privilbge. 

V.  ATToamTS  ni  pact. 

VI.  Chakoe  qi  Attobitets. 

I.    AnTHORirr. 

1.  An  attorney,  by  virtue  of  his  retainer,  and  general  control  over 
the  caae,  has  the  power  to  bind  his  client  by  cooBenting  to  an  order 
of  the  court ;  and  in  case  of  such  consent  being  given  by  the  attor- 
ney, it  cannot,  afler  the  order  has  been  made,  be  revoked  by  the 
client.     Hart  v.  Spalding,  1  Cal.  213. 

2.  The  act  concerning  attorneys  and  counselors,  gives  an  attorney, 
or  connsel,  pover  to  bind  his  principal  by  an  agreement  in  wnting, 
filed  vith  the  clerk,  or  entered  on  tlie  minutes  of  the  court.  Smith  v. 
Pollock,  2  Cal.  92. 

3.  The  admiasion  of  the  attorney  of  record  of  the  correctness  of 
the  amount  due,  for  which  judgment  is  taken,  when  not  done  in  fraud 
of  Uie  rights  of  >hia  client,  must  destroy  the  effect  of  the  denial  in  the 
answer.     Taylor  y.  RcmdaU,  5  Cal.  79. 

4.  l^e  establidiing  and  enforcing  rules,  limiting  the  time  of  the 
argameot  of  connsel,  are  matters  resting  in  the  sound  discretion  of 
the  court,  and  are  often  necessary,  to  prevent  the  time  c^  the  court 
from  being  waated  in  useless  and  unprofitable  discus^on.  The  People 
Y.  Toek  Chew,  6  Cal.  636. 

II.      AOREEMBNT  WITH. 

5.  Where  an  attorney  for  defendant  is  in  court,  when  an  order  of 
reference  is  made  on  motion  of  pituntiff,  and  makes  no  objection  to 


Buch  order,  and  even  makee  suggestions,  as  to  prorisos  in  regard  to 
service  of  papers,  the  defendant  will  not  be  bound  thereby,  unless  the 
act  concerning  attorneys  is  complied  with,  b;  filing  his  consent  in 
writing  with  the  clerk.     SmUh  v.  Pollock,  2  Cal.  92. 

6.  The  agreement  of  counsel  in  the  district  court,  for  the  contin- 
uance of  a  caufle,  not  reduced  to  writing,  cannot  be  regarded  bj  the 
court.    PeraiUa  v.  Mama,  8  Cal.  185. 

m.  LiBN. 

7.  An  attorney  has  no  lien  upon  the  judgment  recovered  in  favor 
of  his  client,  as  a  compensation  for  his  services,  although  by  the  terms 
of  the  contract  with  his  client  he  was  to  have  one-third  of  the  judg- 
ment for  such  services.     Mansfield  v.  Dorland,  2  Cal.  fi07. 

8.  An  attorney  has  no  lien  upon  a  judgment  recovered  by  him  in 
favor  of  his  client  for  a  quantum  meridt  compensation  for  his  services ; 
gnch  lien  extends  only  to  costs  given  by  statute.  Ex  parte  Kyle,  1 
Cal.  S81. 

IV.    Prtvilbqe. 

9.  When  a  person  has  been  licensed  to  practice  as  an  attorney 
and  counselor  at  law  in  the  supreme  court,  a  district  court  has  no 
power  to  expel  him  &om  practicing  vrithiu  its  district.  The  People  v. 
Turner,  \  Cal.  190. 

10.  The  confidential  counselor,  solicitor,  or  attorney  of  a  party, 
cannot  be  compelled  to  disclose  communications  made  to  him,  or  entries 
made  by  him  in  that  capacity.  The  same  rule  extends  to  clerks,  in 
the  employment  of  attorneys  or  counselors,  from  the  confidential  re 
lations  which  they  sustain  to  the  attorney  and  client.  Landeberffery. 
Gffrham,  5  Cal.  450. 

V.    Attoritbt  in  fact. 

11.  An  attorney  in  fiict  has  no  authority  to  act  as  attorney  at  law 
for  his  principal,  and  a  complfunt  drawn  and  filed  by  him  is  without 
authority,  and  therefore  void,  and  ail  procdedings  under  it.  Dtx^  v. 
PoUock,  8  Cal.  570. 
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AUCTIONEERS. 


VI.      CHANSK   OS  AlTOKHBT. 


12.  Where  a  party  changes  his  attorney  in  an  action,  and  there  is 
00  regular  substitution  of  attorney,  sa  pointed  out  by  statute,  notices 
may  be  served  on  the  attorney  of  record.     QraM  t.  White,  6  Cal.  55. 


AUCTIONEERS. 

I.      ThbIE  DUTTBa  iND  LlABILITIBS. 

1.  The  metnorandum  required  by  the  statute  of  frauds,  to  be  en- 
tered by  an  auctioneer  in  his  sale  book,  must  be  made  at  the  very 
time  of  the  sale,  or  the  vendee  will  not  be  bound  by  the  contract. 
The  memorandum  of  an  auctioneer  is  looked  upon  as  a  contract  be- 
tween the  vendor  and  vendee  reduced  to  writing,  and  executed  by 
th^  mutual  agent,  who  ceases  to  be  such  agent  after  the  sale  is  closed. 
When  tiie  rights  of  parties  are  coacerned,  a  day  will  not  be  coondered 
a  unit,  but  inquiry  may  be  made  as  to  to  die  very  point  of  time  when 
an  act  was  done.     Craig  v.  Qodfroy,  X  Cal.  415. 

2.  An  auctioneer  who,  in  the  regular  course  of  bu^ess,  receives 
and  sells  stolen  goods,  and  pays  over  the  proceeds  to  the  felon,  with* 
out  notice  tbat  the  goods  were  stolen,  is  not  liable  to  the  true  owner 
as  for  a  conversion.  To  fix  a  liability  upon  him  he  must  have  con- 
verted the  property  to  his  own  use ;  and  if  not,  then  committed  some 
oAer  act,  tantamount  to  a  conversion  irith  a  wrongful  intent,  either 
expressed  or  implied.     Rogers  v.  Sme,  2  Gal.  571. 

3.  Auctioneers  who  sell  a  balance,  without  specifying  quantity, 
have  a  reasonable  time  to  ascertain  it,  but  this  being  done,  and  the 
tnll  of  particulars  made  out,  and  delivered  to  the  purchaser,  and  a 
portion  of  the  purchase  money  pud,  U  became  an  executed  contract, 
aod  the  auctioneer  is  bound  to  deliver  the  quanti^  c<mtiuQed  in  the 
bill.    Burgoyne  v.  Mid^letm,  4  Gal.  64. 
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I.    Ween  liablb  ok  bond. 
n.    Examination  or  subetihb. 

m.      SUBRENSER  07  PaiSONEB. 

I.    When  lublb  on  bokd. 

1.  Except  in  cases  of  fraud,  imprisonmeiit  tor  debt  ia  prohibited  bj 
the  state  coDstitution :  the  wiit  of  arrest  being  only  an  intermediate 
remedy,  or  process,  to  secure  the  presence  of  the  party,  until  final 
judgment,  the  facte  on  which  ihe  judgment  is  baaed,  must  be  ftffimi»> 
tarely  found,  and  the  fraud  stated  in  the  judgment,  ia  order  to  autiior- 
ize  an  arrest  on  final  process,  or  to  charge  the  bul  in  an  actioa  on  their 
bond,  where  the  obligation  therein,  is,  that  "  the  defendant  shall  at  all 
times  render  himself  amenable  to  the  process  of  the  court,  during  the 
pendency  of  the  action,  and  to  such  as  may  bo  issued  to  enforce  the 
judgment  therein,  or,  that  they  will  pay  to  the  plaintiff  the  anwunt  of 
any  judgment  that  may  be  recovered  in  the  action."  SShioon  v.  Eder, 
6  Cal.  57. 

2.  The  (tistrict  attorney,  by  the  5S7th  section  of  the  criminal  code, 
may,  at  any  time  after  the  adjournment  of  the  term  of  court,  at  which 
the  recognisance  b  declared  fcHfeited,  proceed  against  the  bail.  It  is 
unnecessary  for  the  bond  to  set  forth  the  particular  court  in  which  the 
party  is  to  appear,  as  the  law  has  provided  in  what  court  tbe  offence 
shall  be  triable,  and  the  law  enters  into,  and  f<»ins  a  part  of  the  con- 
tract.    The  People  v.  Carpenter,  1  Cal.  402. 

II.      EXAUINATION  OF  SUBBTIE8. 

3.  Where  the  snfSdency  of  sureties  on  an  undertaMng  on  appeal 
was  excepted  to,  and  where,  upon  an  examination  before  the  cleric,  the 
sureties  refiised  to  answer  pertinent  and  material  questions,  and  it 
appeared  that  most  of  their  property  conasted  of  promissory  notes,  the 
names  of  the  makers  of  which  they  refused  to  ^acloso,  the  clerk,  vei^ 
properly,  refused  to  accept  the  bond,  and  issued  execution  to  enforce 
the  judgment.  Mokelvsime  BUI  C.  ^  M,  Co.  v.  Woodinay,  10  CaL 
188. 
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m.    Scrbbupek  of  PBisomEB. 

4.    He  offer  nf  &  prisoner  to  surrender  himself,  in  discharge  of  his 

snrefieB,  to  the  sheriff  who  admitted  him  to  hul,  is  a  good  Burrender 

and  releases  tiiem  from  lit^ilitj  upon  their  hond.    Babb  r.  OaMey^  5 

Gal.  93. 


BAILEE. 

I.      DUTT   ADD   LlABILITT. 

n.    Whek  liaslb  fob  conversion  of  PKOPEBTT. 
m.    When  BiaHTS  of  bailok  hat  be  disputed. 

I.      Dimr  AND   LUBILTtT. 

1.  A  pledge  is  a  bailment,  wHch  is  reciproeidl;  heneficial  to  both 
parlies.  The  law,  therefore,  requires  of  the  pledgee  the  exercise  of 
ordinary  diligence  in  the  care  and  custody  of  the  goods  pledged,  and 
be  is  responsible  for  ordinaiy  negligence  ;  and  vhere  it  was  stipulated 
diat  the  goods  pledged  should  be  stored  in  a  certun  warehouse,  thai 
&ct  operated  to  dischwge  the  bfulee  from  responcdbilitj,  except  as  to 
acts  of  fraud,  while  the  goods  remun  stored ;  upon  Uieir  removal,  the 
liability  of  the  bailee  attaohoB,  and  he  is  respcmsible  for  anj  damage 
resulting  from  his  unauthorized  acta.  St.  Lo»ky  v.  DavieUtm,  6 
Gal.  643. 

2.  A  bulee  is  a  person  who  undertakes  to  deliver  a  thing,  in  trust, 
for  some  special  object  or  purpose,  upon  contract,  express  or  impUed, 
to  conlormto  the  object,  or  purpose  of  the  trust.  The  objects  of  bail- 
ments may  be  as  various  as  the  transactions  of  men ;  they  are  made 
for  the  purpose  of  sale,  hire,  safe-keeping,  &c.  J'eople  v.  Oohai,  8 
Cal.42. 

n.    When  liable  foe  convkesion  op  peopebtt. 

3.  In  case  of  bulments  by  commisMon  merchants,  or  factors,  in 
which  a  oonver^on  is  the  very  object  of  the  trust,  if,  after  a  sale  or 
ctmversion  <^  the  property,  the  agent  or  factor  should  lose  or  misapply 
the  proceeds,  an  indictment  would  not  lie  agwnst  him,  under  the  stat- 
ate  concerning  bulees.    People  v.  Coh^,  8  Cal.  42. 
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4.  It  may  be  safely  asanmed,  that  all  conversions  of  money  or 
property  by  a  bulee,  are  not  ip»o  facto  unlavfiil,  or  felonious,  under 
our  statute.  Consequently,  the  cbaracter  of  the  bailment,  and  the 
mode  of  conversion  should  be  distinctly  set  forth  in  the  indictment. 
People  V.  Peterson,  9  CiU.  313. 

m.    When  Biaars  or  bailor  hay  bb  dibpdted. 

5.  The  bailee  of  a  sheriff  may  allege  and  prove  that  the  f9<iperty 
committed  to  him  was,  in  truth,  the  property  of  &  stranger,  and 
not  of  him  for  whose  debt  it  was  attached.  Eleven  v.  Freer,  10  Cal. 
172. 

6.  When  the  receipt  of  the  owner  of  goods  attached,  contains  no 
admisfflon  that  they  were  the  property  of  the  debtor,  the  receiptor 
mi^t  show,  in  defense  of  an  action  agtunst  him,  on  the  receipt,  that 
the  property  was  his  own.     Jb. 

7.  In  an  action  by  the  bailor,  the  bailee  will  not  be  allowed  to  set 
up  title  in  a  third  par^,  except  where  the  bailor's  posaesuoo  was  ob- 
tained by  fraud ;  and  where  the  real  owner  of  the  property  appears 
and  asserts  his  right  to  the  same,  the  bailee  may  show  that  the  bailor 
acquired  possesaon  of  the  goods,  either  fraudulently,  tortiously,  or 
felomously,  without  having  obtained  any  right  thereto.  Sadden  t. 
Daoii,  9  Cal.  573. 


BILLS  OF  EXCHANGE  AND  PROMISSORT  NOTES. 

I.       VALIDITr.      . 
n.      CONBIDERATION. 

HI.    Altbratiohs. 

rv.    Partibs  asd  Holdees. 

V.       SURBTIBS  AnD  GUARANTORS. 
VI.      ACCBPTAKCB. 

yn.     Endorsbr,  See  Endorser. 
VIII.    When  given  for  pre-existins  sbbt. 
IX.    Lost  ob  destroted,  See  Lost  Papers. 
a.    When  actions  mtuntiunable  on. 
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X.    Kelbasb  of  a  pautt  to  a  joint  hotb. 

a.    Effect  of. 
XI.    Limitation  of  aotion  on,  See  LnnTATiONa. 
Xn.    When  dtjb. 

Xm.    Fbesbntatioh  fob  patubnt,  See  Pkotebt. 
XrV.    Payment. 

I.    VALrorrr. 

1.  An  order  drawn  bj  A  on  B,  to  pay  C,  or  order,  the  balance 
doe  A  by  B,  is  not  negotiable,  there  being  no  fixed  earn  mentioned, 
but  if  endorsed  by  B  on  the  back,  stating  a  cert^  amount  due  to  A, 
and  6  ^gns  his  name  thereto,  it  becomes  a  promise  bj  B  to  pay  G, 
or  his  order  that  sum,  and  is  negotiable.  Garwood  t.  iStmpson,  8 
Cal.  101. 

2.  A  negotiable  promissory  note,  although  void  between  the  par^ 
ties  thereto,  when  transferred  to  an  innocent  holder,  for  value,  before 
maturity,  can  be  enforced.     Thome  t.  Yontz,  4  Gal.  321. 

3.  'Where  a  party  obtains  a  note  afler  its  maturity,  he  takes  it 
sabject  to  alt  subsisting  equities  between  the  maker  and  the  payee,  but 
not  subject  to  such  aa  subrasted  between  the  maker  and  any  interme- 
diate holder.     Ttnttm  v.  Orowe,  4  Cal.  309. 

4.  Want,  or  illegality  cS  consideration,  between  the  original  paiv 
ties,  cannot  be  enquired  into,  where  the  note  is  negotiable  and  trans- 
ferred before  due  to  a  bona  fide  holder,  except  where  the  instrument 
is  declared  void  by  statute.     Baight  v.  Joice^  2  Cal.  64. 

5.  A  promissory  note,  made  in  the  firm  name,  by  a  partner,  for  his 
own  use,  is  valid  in  the  hands  of  an  innocent  holder ;  but  the  defense 
would  be  good  agwist  one  takmg  the  note  with  notice  of  the  fiwid. 
Bidt  T.  Daeu,  6  Cal.  141. 

6.  "Where  on  the  sale  of  a  pronussory  note  by  a  payee,  he  makes 
the  fijUowing  endorsements,  on  the  back  of  the  note.  "  September 
25, 1852.  Received  the  payment  of  the  within  sum,  and  thirty-three 
dollars  interest,  by  the  hand  of  Mr.  Isaac  Frank."  *<  Mayer  Shultz." 
"Without  recourse  to  me."  " Mayer  Shultz."  In  absence  of  evi- 
dence showing  a  legal  or  moral  obligation  on  the  part  of  the  plaintiff 
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to  pay  the  note,  the  two  eadorsements  must  be  taken  together,  as 
fbmmg  one  contract  of  aeagnment.    Frank  t.  Bradp,  8  Cal.  47. 

7.  Where  the  payee  of  a  pronussoiy  note  asugned  the  same, 
*'  withont  recourse,"  after  it  became  due,  and  the  assignee  brought 
suit  in  the  district  court,  it  is  competent  for  the  mater  to  file  bis  toll 
in  the  same  court  agunst  both  payee  and  aaaignee,  alleging  fraud  in 
obtaining  the  note,  and  praying  for  an  injuncta<m,  and  its  cancellation. 
Domingo  v.  O-etmtm;  9  Cal.  97. 

n.     Consideration. 

8.  If  any  portion  of  the  conmderation  cS  a  note  be  fraudulent,  the 
note  is  vhoily  void,  as  against  crecUtors ;  so,  where  uiterest  not  due 
was  included  in  the  note,  there  being  no  consideration  therefor,  the 
whole  note  was  void.    McKenty  v.  Qladwin,Bagg  ^  Co.,  10  Cal,  227. 

9.  The  law  intended  to  defeat  a  certain  end,  and  makes  every 
bond  or  other  evidence,  of  debt,  given  wiHi  intent  to  hinder,  delay,  or 
defraud  creditors,  void.  If  a  part  of  the  sum,  secured  to  be  piud  by 
the  note  itself,  (nhether  principal  or  interest,)  is  illegal,  the  note  must 
defraud  creditors,  if  enforced,  and  is,  therefore,  void,  under  tlie  poa- 
tive  provisons  of  the  statute.    lb. 

m.    Alteratiohs. 

10.  An  alteration  which  does  not  affect  or  vary  the  meaning,  the 
nature,  or  the  subject  matter  of  the  contract,  is  immaterial.  Hvm- 
pbr^t  V.  Orane,  6  Cal.  173. 

11.  Where  &e  rate  of  interest  is  left  blank,  and  subsequently  is 
filled  in  at  five  per  cent,  per  month,  the  alteration  is  not  such  an  one 
as  vitiates  the  note ;  an  innocent  holder  can  recover  the  principal  sum 
with  interest  at  the  expressed  rate,  because  the  maker  by  leaving  the 
rate  of  interest  blank,  placed  it  in  the  power  of  the  payee  to  practice 
a  deception ;  in  the  hands  of  the  payee,  interest  can  only  be  recovered 
at  the  legal  rate.    Msher  v.  Demit,  6  Cal.  677. 

12.  The  filling  of  a  blank  in  a  note,  is  not  an  alteration.  Vither 
v.  TTeftster,  8  Cal.  109. 
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IV.    Parties  and  Holdees. 

18.  A  joint,  and  several  promissory  note  made  by  tiurteen  persons, 
and  secured  hj  mortgage,  and  payable  to  three  of  the  maken,  is 
equivalent  to  a  similar  note  made  fof  ten-thirteenths  of  the  amount  of 
the  former  note,  which  may  be  enforced  in  equity,  as  if  so  executed. 
McIkmeU  v.  Jaeobt,  10  Cal.  887. 

14.  When  both  defendants  agn  a  promissory  note,  as  principals, 
parol  evidence  cannot  be  admitted,  to  show  that  one  ugned  only  as 
iurety,  where  there  is  nothing  on  the  face  of  the  note  to  show  that 
ftct.     ErUz4^  V.  MilU,  9  Cal.  21. 

15.  The  h<dder  of  negotiable  paper,  endorsed  before  maturity,  is 
sappoeed  to  be  the  bona  fde  owner,  and  all  intendments  are  in  &vor 
of  his  righte.  The  safety  and  coayeuience  of  the  commercial  commur 
nity  depend  on  this  rule,  and  it  ia  not  to  be  defeated  on  any  suspicions. 
It  is  not  necessary  that  the  pliuntiff  should  show  how  he  became  pos- 
sessed of  the  note,  or  the  conaderation  pud  ;  the  onus  is  on  the  de- 
fendant, and  &cts  proven,  and  not  auapicions,  are  necessary  to  defeat 
a  right  of  recovery.    PcdTner  v.  Goodmn,  6  Cal.  458. 

16.  The  possesaon  of  a  note,  whether  obtuned  before  or  after 
matority,  is  prima  fade  evidence  of  ownership.  The  averment  of  a 
valuable  conaideratiou  for  the  transfer  to  the  plaintiff'  is  generally  im- 
material The  transfer,  with  or  without  value,  confers  upon  the  holder 
the  right  of  action,  and  a  consideration  need  not  be  proved,  unless  a 
defence  b  interposed  which  would  otherwise  preclude  a  recovery. 
McCarm  v.  Leung,  9  Cal.  246. 

•         V.      SUBETIEa  AND  QDAAANTOaS. 

17.  A  fflgner  of  a  note  as  surety,  is  not  entitled  to  notice  of  de- 
mand, and  non-payment.  The  ftulore  of  the  holder  of  a  note  to  soe 
the  principal,  when  requested  by  the  surety,  does  not  operate  to  dis- 
oharge  his  liabili^.  If  he  deares  to  protect  himself,  he  most  pay  the 
debt,  and  proceed  agunst  the  principal  Hartman  v.  BurHngOToe,  9 
CaL  557. 

18.  The  maker  of  a  prondssory  note,  ttgnlng  as  surety,  is  bound 
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by  the  contract  wHch  he  signs,  according  to  the  legal  e^ct  and  mean- 
ing of  the  words  used  dierem.  He  cumot  vary  the  meaning  bj  paroL 
The  words  import  an  uncouditjonal  promise  to  pay  so  much  money,  at 
a  certuD  time,  and  the  law  affixes  to  this  uoeqaivocal  language  its  ob- 
vious significatioQ.  He  is  not  guaranteeing  another't  contract,  but,  he 
i»  maiang  Mb  oam ;  and  whetiier  the  consideration  ennres  to  him,  or 
to  another,  is  wholly  immaterial.  An  endorsement,  or  a  guaranty  of 
a  note,  is  wholly  different.  It  is  an  agreement  of  itself,  a  new  contract 
undertaken  for  another,  that  the  latter  will  perform  his  contract  The 
word  "  surety,"  written  oppcmte  the  name  of  one  of  the  makers,  is 
held  to  indicate  no  more,  than  that,  as  between  the  payors,  such  maker 
ia  a  surety.  It  is  convenient,  for  the  purpose  ()f  evidence,  between 
the  payors,  in  case  the  surety  has  to  pay  the  money,  bat  it  does  not,  in 
any  way,  control  the  words  of  the  note  between  such  payor  and  tt^e 
payee.  The  case  of  Bryan  r.  Berr;/,  (6  CaL  894,)  is  overruled. 
Aud  V.  Magru^,  10  Cal.  282. 

19.  One  who  puts  his  name  on  Uie  back  of  a  promissory  note,  out 
of  the  course  of  regular  negotiability,  is  not  an  endorser,  according  to 
the  strict  commercial  meaning.  He  is  termed  a  gnanuitor,  and  this 
is  so,  whether  his  inscription  ia  in  blank,  or  preceded  by  the  words, 
"  I  guarantee,  &c."  In  this  case,  the  contract  imports  a  consideration, 
because  it  is  a  promissory  note,  and  each  one  who  writes  his  name 
upon  it,  is  a  party  to  it.  The  liability  of  one  is  \rith  conditions,  that 
of  the  other  without  any.     Riffffs  v.  Waldo,  2  CaL  485. 

VI.      ACCHPTANCE. 

20.  Where  a  draft  is  accepted  conditionally  to  be  paid  upon  the 
happemng  of  a  contingency,  the  only  question  for  the  juty  to  deter- 
mine, is,  whether  the  contingency  has  happened.  Nagle  v.  Homer,  8 
Cal.  353. 

21.  Where  A  draws  an  order  on  B  for  $206  50,  in  &vor  of  C, 
and  on  presentation,  B  pays  $22  50,  which  is  receipted  on  the  back 
of  the  order  by  C,  the  receipt  conslitates  no  acceptance  under  our 
statute.    Baatett  v  ffmnet,  9  Cal.  260. 

22.  Where,  in  suit  on  a  promissoty  note  executed  by  defendant  to 
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I^uiitiff,  in  part  payment  for  a  lot  of  land,  payable  thirty  days  after 
the  confirmation  of  Sutter's  land  title,  on  tike  trial,  the  plaintifi*  proved 
the  confirmation  of  the  grant  by  the  Board  of  United  States  Land 
GommismonerB,  and  that  the  lajid  was  within  the  boundaries  of  the 
confirmation,  held,  that  t^ie  judgment  of  the  Board  of  Land  Comnus- 
doners,  the  tribunal  of  ori^al  jurisdiction,  vas  sufficient  evidenoo 
of  such  confirmation,  unless  it  was  shown  by  defendant  that  the  judg- 
ment had  been  reversed,  or  its  operation  suspended  by  an  appeal 
which  was  yet  pending.    iSimders  v.  Whitetides,  10  Cal.  88. 

Vn.    Endobsbe,  See  Esoosssr. 

23.  Where  one  writes  his  name  on  the  back  of  a  promisstry  note, 
either  in  blank,  or  accompanied  by  the  use  of  general  terms,  his  under- 
taking ifl  attended  with  all  the  liability  and  all  the  ri^ta  of  an  en- 
dorser.    Rigfft  V.  Waldo,  2  Cal.  485. 

24.  Wliere  an  endorser  expressly  wtuves  notice  of  non-payment, 
such  waiver  is  equivalent  to  an  admission  that  the  note  had  been  pre- 
sented, or  need  not  be  presented.  Maith^  v.  GaUi/  ^  David,  4 
Cal.  62. 

Vni.       WhEH  OIVEN  for  a  PRE-EXISTISa  DEBT. 

25.  The  acceptance  of  a  note  payable  at  a  future  time  for  a 
pre-existing  debt,  does  not  extinguish  the  debt ;  its  only  efiect  is,  to 
suspend  the  creditor's  right  to  recover,  until  the  maturity  of  the  note. 
Taking  a  note,  either  of  a  debtor,  or  a  third  person,  for  a  pre.existing 
debt,  is  no  payment,  unless  it  be  bo  expressly  agreed.  Breatter  v. 
Bourt,  8  Cal.  501. 

26.  A  negotiable  promisBOi^  note  not  due,  taken  as  collateral  se- 
cnrity  for  a  pre-existing  debt,  is  not  subject,  in  the  hands  of  the  en- 
dorsee, to  any  defense  existing  at  Uie  date  of  the  asdgnment,  between 
the  original  parties.     Payne  v.  Beral^,  8  Gal.  260. 

IX.    Lost  or  DEfiTROYBs,  See  Lost  Papers. 

a.     When  action  maintainable  on, 

27.  In  case  of  the  loss  or  destruction  of  negotiable  paper,  the 
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plaintiff  caanot  tnamfatin  l^u  actioD,  vittumt  first  isdemiufriiig  th6  d^ 
fendaot.    Price  t.  2>iml(^,  6  Cai.  483. 

X.      RKLHAflB  OF  A  FAET7  TO  A  JOIKT  HOTS. 

a.    Effect  of. 

28.  Where  a  holder  of  a  promiasory  note  made  hj  four  parties 
jouitly,  for  a  valuable  comderatioD,  agrees  with  two  of  the  makers 
that  he  will  not  aae  them  thereon,  where  the  covenant  not  to  sae  is 
made  to  a  portion  only  of  the  debtors,  it  will  not  be  held  as  a  release 
to  either,  but  the  party  who  holds  the  covenant  most  be  left  to  his 
action  upon  it.     MaUh^  v.  GalUy  ^  Davit,  4  CaL  62. 

XI.      LmiTATION  OF  ACnOH  ON,  iSee   LOHTATIOHa. 

29.  A  part  payment  of  a  note,  made  before  the  time  limited  hy 
statute  has  expired,  wilt  not  take  the  case  out  of  the  statute.  By 
Hie  legitimate  operation  of  the  statute,  the  original  debt  is  pud,  when 
the  time  fixed  by  the  act  ex{nrea.  lu  making  the  ori^nal  contract, 
the  parties  incorporated  into  it  the  terms  of  the  statute,  without  any 
express  stipulations  to  that  effect.     FairbanJa  v.  Dawson,  9  Cal.  89. 

XII.    When  dus. 

80.  The  payee  has  aU  the  day  on  which  the  InU  of  exchange  or 
promissory  note  falls  due,  in  which  to  pay  it,  and  therefore  a  suit  com- 
menced on  that  day  is  premature.     WIdtcomb  t.  Bodge,  3  Cal.  260. 

81.  A  check  on  a  bank,  dated  on  the  ninth  of  June,  and  payable 
OD  the  fifteenth  of  the  same  mouth,  being  an  order  to  pay  at  a  future 
day,  is  ao  inland  bill  of  exchange,  and  the  drawer  entltied  to  three 
days'  grace,  and  notice  of  non-payment.  SlitUvra  v.  Fitiher^  4 
Cal.  86. 

Xni.      PBESSHTATIOir  FOB  PATMBKT,  See  F&0TE3T. 

82.  A  bill  of  exchange,  or  promissoiy  note,  made  payable  at  a  par- 
ticular place,  must  be  presented  at  such  place  for  payment,  before  the 
payee  can  miuntun  an  action  tiiereon.  Wild  v.  Van  Valkenburgh,  7 
Cal.  166. 
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XIV.      PATMEfT. 

S3.  The  acceptance  of  pajmeot  of  one  of  a  set  of  liilla  of  exchange 
is  a  waiver  of  all  claim  for  damages.  Damages  on  foreign  bills  of  ex- 
change, do  not  accrue  from  anj  sUpulation  in  the  contract,  bat  are 
recoverable  by  operation  of  law.  They  are,  therefore,  a  mere  incident 
to  the  principal  sued  for,  and  where  the  latter  cannot  be  recovered, 
diere  can  be  no  claim  for  the  foroier.  Page,  Bacon  ^  Co.  v.  Wea- 
ver, 4;Cal.  895  ;  Weaver  v.  Page,  6  Cal.  681. 


BOATS  AND  VESSELS. 

I.    FovBB  or  CoyoRKSs  in  belatioh  to. 
n.    Liabilities. 
a.     In  what  oases. 
m.    Jurisdiction  or  Cocbtb  hi  hxlation  to. 
IV.     Salbs  01. 

8.    While  at  sea,  effect  of. 
V.     Surra  asaimbt,  whsn  Libns  on. 

VI.      HaBBOB  RsOtlLATIONS. 

VII.    Ghabtkb  Fabtt. 
Vm.    Collision.  ' 

IX.      WheH  MASTEB  can  sell  OB  PLEDQE. 

X.    Becobdinq  Conteyancs  or. 
XI.    Who  can  cohtbol. 
XTI-    When  liable  as  comhoh  cabbiers. 

I.    Power  of  CossBEsa  m  bblation  to. 

1.  The  power  of  congress  to  regulate  commerce,  is  the  power  "  to 
prescribe  the  rule  by  which  commerce  is  to  be  governed."  Ttds 
power,  like  all  others  vested  in  congress,  is  complete  in  itself;  may  be 
exerdsed  to  its  utmost  extent,  and  acknowledges  no  Umltations  otber 
than  those  prescribed  in  the  constitution.    Commerce  with  finmgn 
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nations,  and  among  the  states,  requires  uniform  and  fixed  lawa  and 
asagea ;  there  is,  therefore,  a  neceanty  in  giving  tliis  power  to  c<Ht- 
gresa.    Mitchell  v.  iStedman,  8  Gal.  363. 

2.  The  act  of  congress  has  established  a  uniform,  plfuu,  practical 
and  secure  rule,  for  the  sale  and  mortgage  of  vessels ;  and  this  regu- 
lation furnishes  the  ovnere  of  these  vehicles  of  commerce,  and  all 
persons  dealing  with  them,  tlie  means  of  protection  inthout  injury  to 
any  person.     lb. 

8.  Where  an  act  of  the  state  legislature,  in  regard  to  mortgagee, 
and  bottomry  bonds,  conflicts  with  an  act  of  congress  on  tiie  same 
subject,  tiie  statute  of  tilie  state  must  yield.    lb. 

4.  Vessels  engaged  in  commerce  with  foreign  nations,  or  among 
the  several  states,  constitute  a  peculiar  claes  of  property,  and  t^e 
jarisdiction  of  the  national  government  accompaniea  them  wherever 
titey  may  go ;  the  record  of  a  mortgage  in  the  custom  house  where 
the  vessel  is  registered,  is  sufficient  notice  to  all  subsequent  purchas- 
ers ;  and  the  law  of  California  relative  thereto,  is  inoperative.    lb, 

n.      ZjIABILITIBS. 

a.    In  what  caaes. 

5.  Section  317  of  the  Code,  provides  that  "  all  steamers,  veasels, 
and  boats,  shall  be  liable  for  non-peiformance,  or  mal-peribrmance  of 
any  contract  for  the  transportation  of  persons  or  property,  made  by 
their  respective  owners,  masters,  agents,  or  conugneea."  It  is  per- 
fectly competent  for  the  persons  mentioned,  to  make  a  contract  for  tiie 
transportation  of  persons,  or  property,  &om  any  one  port  to  another, 
and  the  contract,  when  made,  is  an  entirety,  and  must  be  eu£»ced  as 
such.  The  language  of  the  clause  quoted,  is  general,  and  not  restricted 
to  the  angle  case  where  the  entire  voyage  is  to  be  performed  by  one 
ressel.  The  contract  being  entire,  a  failure  at  any  point  is  a  violation 
of  its  terms,  for  which  the  vessel  would  be  liable.  The  agents  or 
owners  had  as  much  right  to  bind  the  vessel  for  the  entdre  contract,  as 
for  a  part.     Ord  v.  Steamship  Unde  Sam,  July  Term,  1858. 

6.  When  a  vessel  is  properly  in  charge  of  a  licensed  }ulot,  the 
owner  is  not  Hable  for  damages  which  may  emne  from  the  negligence 
or  misconduct  of  the  pilot.     Ontwold  v.  Sharpe,  2  Cal.  17. 
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7.  Under  oar  statate,  the  responsibility  of  takisg  a  podtaon,  or 
berth,  for  a  veaael,  in  port,  rests  upon  the  master  of  the  vessel,  or  the 
harbor  master ;  and  the  owner  is  not  exempt  &om  liability,  for  injuries 
committed  hy  taking  an  improper  berth,  although  Bach  berth  may  hare 
been  selected  by  the  pilot  who  brought  the  Tessel  into  port.    lb. 

m.     JVSIBDICTIOS   OF  COUETB  IN  EHLATION. 

8.  The  court,  whose  mesne,  or  final  process,  has  made  first  actual 
seizore  of  the  steamer,  boat,  or  vessel,  must  have  excluMve  power  over 
its  disposal,  and  the  distribution  of  the  fund  arimng  there&om.  The 
jadgments  of  other  conrts,  properly  autheuticated,  and  filed  in  the 
court  having  custody  of  the  fund,  must  be  regarded  as  complete  adju- 
dication of  the  subject  matter  of  litigatioQ  which  they  disclose,  and 
entitled  to  distribution  according  to  their  respective  merits.  AveriU 
V.  The  Martfordy  2  Cal.  308. 

9.  Boats  and  vessels  completely  engaged  in  the  internal  commerce 
of  &  state,  and  that  never  go  beyond  its  limits,  are  within  the  exclusive 
jurisdiction  of  the  state.     Mitchell  v.  Steelman,  8  Cal.  36S. 

10.  The  rixth  chapter  of  title  vni,  of  the  Practice  Act,  providing 
for  actkma  against  steamen,  vessels,  and  boats,  confers  upon  the 
district  court,  admiralty  jurisdiction,  and  the  proceedings  in  such 
actions,  must  be  governed  by  die  principles  and  forms  of  admiralty 
courts,  except  where  otherwise  controlled,  or  directed,  by  the  act. 
Averia  v.  The  Harford,  2  Gal.  308. 

IV.    Salbs  of. 

a.     While  at  sea,  effect  of. 

11.  A  sale  of  a  vessel  of  the  United  States,  at  sea,  forfeits  her 
national  character,  unless  tiie  new  owner  observes  all  the  requisites  of 
the  law,  to  obtiun  a  new  repstiy,  within  five  days  after  her  anival  in 
a  pwt  of  the  United  States.    Davidmn  v.  Gorhant,  6  Cal.  343. 

V.    Surra  AOAmBT,  -wess  Lnare  on. 

12.  The  act  of  &.«  le^ature  authoriring  tlie  issoing  of  attacfa- 
ments  against  boats  and  vessels,  "  used  m  nangating  the  waters  of 


BOATS  AOT)  VESSELS. 


tiiis  state,"  does  not  ftatiiorue  proceecUn^  of  the  load,  against  boats, 
or  vesaels,  employed  on  the  high  seaa.  Sovter  t.  The  Sea  Wiieh,  1 
Cal.  162;  McQueen  v.  The  iShip  Butsdl,  1  Gal.  165. 

IS.  In  Hnita  against  boats  and  vessels,  ihe  service  of  prooesB  in  the 
manner  provided  hj  statate,  ia  equivalent  to  an  actual  seizure,  and  the 
lien  of  the  plaintiff  in  the  suit,  attaches,  as  soon  as  the  seisore  is  made, 
and  is  good  agunst  Bubseqnent  purchasers.  Meiggt  v.  Seanndl,  7 
Cal.  405. 

14.  In  actions  agamet  boats  and  vessels,  Uie  Hen  attaches,  as  soon 
ae  service  of  procesa  is  had  in  the  suit.  The  intention  of  the  act,  wag 
to  give  priority  to  the  most  diligent  creditor,  except,  claims  for  wages, 
which  are  preferred  before  all  others  mentioned  in  the  statute.  Fuher 
V.  WMU,  8  Cal.  418. 


VI.    Harboe  Rbgulatioiw. 

15.  The  regoUtions  instituted  bj  tfae  harbor  master  under  the 
authority  of  the  statute,  are  of  binding  efficacy,  and  form  part  of 
the  law  of  the  state.     Qritwold  v.  Shcaye,  2  Cal.  17. 

16.  Under  the  act,  authorizing  the  city  and  coanty  of  Saa  Fran- 
ciaco  to  collect  harbor  dues,  from  all  vessels"  plying  coastwise,"  boats 
and  vessels  plying  between  San  Francisco  and  SaciruMnto,  and  Sao 
fVancisco  and  Stockton,  are  subject  to  harbor  dues.  The  "  coasting 
trade,"  means  commercial  intercourse,  carried  on  between  different 
districts  in  the  same  state,  and  between  different  places  in  the  same 
districts,  on  the  sea  coast,  or  <hi  a  navigable  river."  San  Francisco  y. 
Steam  Navig<aion  Company,  10  Cal.  504. 

Vn.     Ohasteh  PAftTT. 

17.  The  owner  of  a  ship,  chartered  by,  and  in  the  name  of  his 
agent,  may,  although  he  is  not  mentioned  in  the  charter-party,  be 
shown,  by  extrinrac  evidence,  to  be  the  principal  in  the  contract,  and 
will  be  allowed  to  av^  himself  of  its  provisions.  The  register  of  a 
ship  is  admisedble  in  evidence  in  &vor  of  the  person  cluming  to  be 
the  owner,  in  connection  with  other  evidence  tending  to  establish  the. 
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oimerahip.  In  the  abeeDce  of  mj  custom  to  the  contnuy,  Simdaye 
ire  computed  iu  the  calculation  of  laj-days,  at  the  port  of  discharge, 
but  where  the  contract  specifies  worhinff  U^f-day»y  Sundays  and  holi- 
days are  excluded  in  the  computatioii.  Brooki  v.  Mintum,  1  Cal. 
481. 

18.  Where  a  chartered  vessel  is  seized  and  detuned  hj  a  revenue 
officer  of  th«  United  States,  the  charterer  cannot  be  made  liable  for 
domnrrage  during  the  period  of  such  detentioii.    lb. 

19.  The  owner  of  a  chartered  vessel,  has  no  general  lien  on  the 
cargo  fbr  the  charter  price.    Ma^  v.  StansiuiTf,  3  Cal.  466. 

Vm.    Collision. 

20.  An  action  to  recover  damages  for  colMon,  cannot  be  sostained, 
where  the  injury,  of  which  the  pluntiff  complains,  has  resulted  from 
the  negligence  of  both  parties :  so  held,  where  a  brig  lying  in  the 
harbor  of  San  Francisco,  in  the  track  of  bay  and  river  steamers,  with- 
out having  any  Ugbta  set,  was  run  into,  and  damaged  by  a  river 
steamer  when  entering  the  harbor  on  her  usual  course,  and  with  dimin- 
ished speed.     Ke^  v.  Ounmngham,  1  Cal.  365. 

21.  In  case  of  collision  of  vessels,  the  plaintiff  must  be  foultless. 
Qrineold  v.  Sharpen  2  Cal.  17. 

IX.    Whrn  hastes  can  bbll  ok  pledqi. 

22.  In  order  to  authorize  the  master  of  a  vessel  to  pledge,  or  sell, 
the  property  of  his  owners  for  necessaries,  the  following  &ctB  must 
exist ;  The  vessel  must  be  in  a  foreign  port ;  the  voyage  must  be  un- 
fimshed ;  and  the  pledge,  or  sale,  must  be  iodiapensable  to  enable  the 
ship  to  complete  the  voyage.  These  facts  must  be  charged  in  the  com- 
I^unt  and  proved  on  the  trial  where  the  validity  of  such  pledge,  or 
sale,  is  called  in  question.     Mamiov,  v.  Pioeke,  8  Cal.  622. 

X.    Recording  Contbxance  of. 

23.  The  act  of  congress  of  July  2dth,  1850,  "  to  provide  for  re- 
cording the  conveyances  of  vessels,"  enacts,  "  tliat  no  bill  of  sale, 
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mor^;a£e,  hypothecation,  or  conveyance,  of  any  Teeeel  of  the  United 
States,  shall  be  v&Ud  agunst  any  person,  otlier  Qiaa  the  grantor  or 
mortgagor,  his  heirs  and  derisees,  and  peraons  having  actual  notice 
ttiereof,  nnless  such  bill  of  sale,  mortgage,  hypothecation,  or  ooayey- 
ance,  be  recorded  in  tJie  office  of  the  collector  of  the  custoou  where 
Bach  veseel  is  re^tered  or  enrolled."  The  term,  *'  vessel  of  the 
Uiuted  States,"  is  made  by  the  registry  act  of  Congress  of  1792, 
a  legal,  tfichnical,  term,  and  by  that  act,  and  the  sabseqnent  unenda- 
tory  act  of  March,  1803,  the  requiaites  are  expressly  defined  vhich 
entitle  a  vessel  to  that  national  designation.  The  three  acta  referred 
to,  are  all  in  dorogatioQ  of  the  common  law,  and  the  rule  must  be 
applied,  which  requires  a  strict  constmction.  By  the  registry  act 
of  1792,  those  vessels  which  shall  be  re^stered  pursuant  to  the  act, 
and  no  otiiers,  shall  be  denominated,  and  deemed,  ships  or  vessels, 
"  of  the  United  Stetes."    Davidtm  v.  Gorham,  6  GaL  848. 


XI.    Who  can  control. 

24.  The  majority  of  the  owners  can  control,  not  only  the  employ- 
ment, and  destination,  of  a  vessel,  but,  also,  the  appomtment  of  the 
master ;  so,  where  all  the  right,  titie  and  interest  to  the  vessel,  of  a 
captun  owning  one-third,  was  sold  under  execution  ag^nst  him,  the 
purchaser  of  the  eaii  one-Uiird  interest,  was  not  entitled  to  supersede 
the  master,  in  the  command  c^  the  vessel,  or  to  deprive  him  of  the 
1  thereof.     Loring  v.  IlUUy,  1  Cal.  24. 


Xn.    When  lubia  ab  cohhon  cabbibbs. 

25.  The  towmg  of  a  vessel  to  sea  by  a  steamer,  is  the  bwisporta- 
tion  of  property  within  the  law  of  common  carriers.  Where  a  vessel, 
in  consideration  of  hire,  holds  herself  oat  to  the  world,  for  engage- 
ments in  a  baonesB,  wMch  requires  prudence,  skill,  and  the  use  of 
adequate  means  to  perform  her  contract,  the  fact  that  the  particular 
employment  requires  these  essentials,  constitutes  a  stipulation  of  theii 
existence,  which  enters  into  the  contract  aod  forms  a  part  of  it.  Mar- 
tin White  V.  iSteam  Tag  Mary  Ann,  6  Cal.  462. 
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I.    Vauditt  and  CoKBTRrcnoiT. 
n.    Apphal. 
m.    Bail. 

a.     Liability  on. 
IV.    Official. 

V.      COHDinONAL. 

VI.    For  SAL8  of  Lams. 
Vn.    Replevin, 
Vm,    Injukction. 

I.      VALIBIxy  AHD  CoNSTBDCnON. 

1.  A  bond  executed  to  lui  officer  who  has  no  authority  to  reqiure 
it,  13  void.  Ad  attachment  bond  taken  after  the  vrit  is  isaued  is  void, 
aod  no  actkoi  can  be  sustiuned  thereon.     Benedict  v.  Brca/,  2  Gal.  251. 

2.  Where  the  obUgation  of  a  replevin  bond  is  made  to  a  wrong 
party,  whose  name  is  subsequently  erased,  and  t^e  name  of  the  proper 
party  inserted,  such  erasure  or  alteration  will  not  vitiate  the  bond ; 
no  such  eniBure  will  defeat  a  recovery  thereupon,  unless  it  materially 
affects  tlie  rights  or  condition  of  the  obligor,  or  is  the  result  of  &  fraud- 
ulent intent  to  affect  that  object.     Tamer  v.  BUlagram,  2  Cal.  620. 

3.  The  Practice  Act  permits  a  party  defendant,  whose  name  is 
unknown,  to  be  sued  by  any  name ;  it  follows,  as  a  consequence, 
where  a  bond  is  executed  to  the  defendant  by  a  wrong  name,  that  he 
has  bis  remedy  thereupon,  and  may  describe  it  as  pven  to  him. 
Morgan  v.  Thift,  2  Cal.  562. 

'4,  A  bond  ^ven  during  the  pendeney  of  a  suit  payable  to  the 
state  of  California,  may  be  prosecuted  in  the  name  trf  the  real  party 
in  interest.    Baker  v.  Bartol,  1  Cal.  551. 

5.  The  law  imports  a  consideration  to  a  sealed  instrument.  The 
statute  of  this  state  has  modified  the  common  law  rule,  so  far  as  to 
permit  a  want  of  consideration  to  be  pleaded.  It  has  not,  however, 
altered  the  presumption  of  consideration,  which  still  accompaoies  the 
instrument.     McCarUf  v.  Beachj  10  Cal.  461. 
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6.  Where  an  appeal  has  been  dismissed  for  want  of  a  proper  bond, 
the  appellant  may  take  a  second  appeal,  at  any  time  within  the  period 
allowed  bj  law,  by  filing  a  proper  bcmd.  Martinez  v.  GaUardo,  5 
CaL  155. 

7.  No  appeal  is  efiectnal  for  any  purpose  without  an  undertaking, 
and  the  appellant  must  show  affinnatiTely,  that  the  ondertaMng  re- 
quired by  law,  was  ff.ven,  either  by  the  transcript  itself  or  by  tiie 
certificate  of  the  clerk.     Bryan  y.  Btrry,  8  Cal.  180. 

8.  It  must  be  shown  by  the  certificate  of  the  clerk,  that  the  un- 
dertaking OS  appeal  was  filed  in  due  time.  FravMm  v.  Reiner,  8 
Cal.  840. 

9.  la  an  action  on  an  appeal  bond  executed  by  defendants,  con- 
ditioned to  pay  a  judgment  appealed  fivm,  in  case  of  its  affirmance 
by  the  appellate  court,  stud  judgment  having  been  reversed  on  appeal, 
and  the  court  below  directed  to  enter  a  different  judgment,  there  can 
be  no  recovery,  as  no  liability  attached  to  the  defendants  under  the 
conditions  of  the  bond.     Ctuue  v.  Rie»,  10  Cal.  517. 

10.  A  trifling  defect  in  an  appeal  bond,  not  affecting  the  obliga- 
tion thereon,  should  be  disregarded ;  bat,  if  radically  defeotire,  the 
court  will  permit  the  party  to  file  a  proper  bond.  BUiings  v.  Road- 
house,  5  Cal.  71. 

11.  In  an  action  on  an  appeal  bond,  the  pltuntiff  cannot  recoTcr 
where  the  appeal  had  been  withdrawn,  or  dismissed,  by  an  agreement 
between  the  plaintiff  and  defendant,  without  having  been  called  to  a 
final  hearing.     Osborne  t.  Hendriekson,  6  Cal.  175. 

12.  Appeal  bonds  will  be  so  construed  as  to  cany  out  the  obvious 
intention  of  the  parties.  To  support  the  condition  of  a  bond,  the 
court  will  transpose,  or  reject  insenoble  words.  There  are  many 
cases  on  the  construction  of  bonds,  where  the  letter  of  the  condition 
has  been  departed  from,  to  carry  into  effect  the  intention  of  the  mstru- 
ment.     Swain  v.  Graves,  8  Cal.  549. 

IS.  It  is  no  objection  to  an  attachment  bond,  that  the  obIigati(» 
theieapoD,  is,  to  the  people  of  the  state  of  Califorma,  instead  of  the 


defeDdaot  ia  the  sdt,  aa  tfae  latter  may  sae,  on  such  a  bond,  in  bis 
OTD  name.     Taaff^e  v.  Roienifud,  7  C^.  514. 

14.  When  by  the  terms  of  a  contract,  expressed  or  implied,  of  aa 
appeal  bond,  a  rec^aeBt,  or  demand,  constitutes  a  condition  preoedent  to 
&e  institntion  of  suit,  a  compliance  to  sach  condition  most  be  averred ; 
but  where  the  soredra  bind  themselrea  far  the  payment  of  the  judg- 
ment by  the  appellant,  non-payment  can  be  shown  witbont  the  issuance 
of  an  ezecutioQ.     TitKt  v.  Barling,  9  Cal.  278. 

15.  It  is  not  necessary  that  the  appellant  should  agn  the  appeal 
bond.     lb. 

16.  An  ondertaUng  on  appeal,  is  an  indopendent  contract  of  tlie 
sureties,  in  which,  it  is  not  necesaary  that  the  appellant  should  unite. 
He  is  already  bound  by  ^e  judgment,  and  no  purpose  can  be  served 
by  bis  jtnning  with  the  sureties.  The  statute  does  not  exact  it ;  it 
only  requires  that  it  shall  be  executed  on  the  fart  of  tbe  appellant. 
Cwi^  V.  Sichardt  ^  VanUne,  9  Oal.  SS. 

ni.    Bail. 

a.     LiabiUUf  on. 

17.  The  constitution  of  the  state  of  California  prohibits  imprison- 
ment for  debt,  except  in  cases  of  &aud.  The  writ  of  arrest  is  only 
an  intermediate  remedy,  or  process,  to  secure  the  presence  of  the 
parly,  until  final  judgment,  and  the  focts  on  which  such  judgment  is 
based,  must  be  afiirmatively  found,  and  &e  fraud  stated  therein,  in 
order  to  authorize  an  arrest  on  final  process,  or  to  charge  the  sureties, 
in  an  action  against  them,  on  a  bul  bond,  where  the  obligation  is,  that 
"  the  defendant  shall  at  all  times  render  himself  amenable  to  tlie  pro- 
cess of  the  court  during  the  pendency  of  the  action,  and  to  such  as 
may  be  issued  to  enforce  the  judgment  therein,  or,  that  they,  (the 
soretaes,)  will  pay  to  the  pluntiff  the  amount  of  any  judgment  that 
may  be  recovered  in  the  action."     Mate&n  v.  Eder,  6  Cal.  57i 

18.  The  sureties,  on  a  biul-bond,  of  a  defendant,  arrested  in  a 
civil  action,  are  not  bound  to  surrender  him  within  ten  days  after 
judgment.  The  le^slature  evidently  contemplated,  that  the  pluntifiT 
diould  take  such  measures  as  would  authorize  the  o£Scer  to  hold 


defendant  in  cnstodj',  and  as  Hie  law  lequiree  no  man  to  do  a  viua 
thing,  it  does  not  require  but  to  surrender  the  defendant  to  an  (^cer 
having  do  power  to  detun  him.  A  sarrender  iriUiin  ten  days  afber 
execution  is  a  sufficient  compliance  with  the  bond.  Allen  t.  Bret- 
lauer,  8  Cal.  552. 

rv.    Official. 

19.  Where  a  bond  of  a  notaiy  public  is  payable  to  "  the  people  of 
tiite  state  (^  California"  instead  of  "the  state  of  California,"  it  is 
valid ;  either  of  the  names  is  desoripdve  of  the  siuue  sovereignty, 
uid  may  be  mdifierently  used.     Tevit  t.  Rand(^,  6  Cal.  632. 

20.  Where  a  bond  of  a  notary  public  is  joint,  when  the  law  re- 
quires it  to  be  "Joint  and  several,"  this  is  a  mere  matter  of  form,  and 
one  of  which  the  obHgors  cannot  complain.  The  11th  section  of  the 
act  concerning  the  bonds  of  officers,  provides  against  invalidity  of  the 
bond,  even  where  it  does  not  contfua  Uie  substantial  matter  required 
by  law,  and  the  right  to  recover  upon  such  bond  is  not  linuted  to  any 
particular  class  of  cases,  but  is  co-extenmve  with  the  right  to  recover 
upon  a  regular  statutoiy  bond.     lb. 

21.  The  sureties  upon  an  official  bond  of  an  officer  are  wlj 
responsble  for  his  official  acta.     BiU  v.  Kemble,  9  Gal.  71. 

22.  When  a  public  officer  is  elected  for  a  new  term,  he  should  ^ve 
Ikew  bonds ;  the  sureties  on  a  bond  of  an  officer  for  one  term,  not  being 
liable  for  an  act  done,  or  default  made  by  him,  after  election  to  a  sec- 
ond term.     The  Pa^  v.  AikmAead,  5  Cal.  106. 

23.  A  defect  in  the  approval  of  an  official  bond  cannot  be  taken 
advantage  of,  or  objected  to,  by  the  sureties.  The  object  of  requiriug 
the  approval,  is  to  insure  greater  security  to  the  public,  and  it  does 
not  lie  in  the  defendants,  to  object  that  their  bond  was  accepted,  with- 
out proper  examination  into  its  sufficiency,  by  the  a&cer  of  the  law. 
FeopU  T.  Edwardi,  9  Cal.  286. 

24.  The  lltli  section  of  the  act  concenung  official  bonds,  provides, 
tliat  when  the  bond  "  shall  not  conttun  the  substantial  matter,  &c., 
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the  bond  shall  not  be  void  to  at  to  (Mt<Aarge  the  officer  and  his  sote- 
tiee."    Ih. 

25.  Where  the  sureties  in  an  official  bond  became  bound  for  difei^ 
ent  amoonta,  in  a  suit  on  the  bond,  all  the  parties  ma;  be  included  in 
the  same  actios,  but  a  separate  judgment  agunst  each  surety  should 
be  entered  for  the  respective  amounts  for  which  he  is  liable.     lb. 

V.      OONDinOHAI.. 

26.  Where  a  bond  for  (4,000  was  ^reo  b;  one  Sanches  to  MieUe, 
Ha  fi(Htditioa  of  which  was,  that  if,  on  the  sale  of  the  baUnoe  of  a  cer- 
tun  lot  of  goods  in  the  hands  of  the  pluntiff  Mickle,  and  tike  subse- 
quent winding  up  of  the  accounts  of  one  Muben  with  the  plaintiff,  the 
net  proceeds  should  not  be  sufficient  to  cancel  the  indebtedness  to  the 
plaintiff,  then,  Sanchez  would  pay  the  balance,  and  the  goods  were 
afterwards  burned ;  in  a  suit  on  the  bond  it  was  held,  that  the  plain- 
tiff could  not  recover,  mthout  averring  in  his  complmt,  the  winding  up 
of  the  accounts  of  Muben,  and  proving  the  same  on  the  trial,  in  addi- 
tion  to  the  bunung  of  the  goods.     MickU  v.  Sanchez,  1  Cal.  200. 

27.  A  declaration  on  a  bond  to  appear  and  answer  an  indictment, 
where  there  b  no  averment  that  an  indictment  was  found  or  pending, 
and  where  one  of  the  conditions  is  for  appearance  in  whatever  court 
the  indictment  "  may  be  prosecuted,"  and  there  is  no  averment  in 
what  court  it  was  prosecuted,  but  only  a  loose  statement  Uiat  the 
party  for  whose  appearance  the  bond  was  ^ven,  was  called  in  "  the 
sud  court  of  sessions,"  held,  to  be  insofficient.  The  People  v.  Smith, 
3  Cal.  271. 

VI.    Foe  balb  of  Land. 

28.  Where  a  vendor  of  real  estate  makes  no  conveyance,  but 
^ves  a  bond  conditioned  for  the  execution  of  a  conveyance,  on  the 
payment  of  the  purchase  money,  by  the  vendee,  he  has  an  equitable 
lien  upon  the  land,  for  the  purchase  money,  and  holds  the  legal  title 
as  a  security  for  the  enforcement  of  his  Uen  which  be  can  enforce 
at  any  time,  in  a  court  of  equity,  after  the  money  becomes  due. 
Chmldin  v.  Buekelew,  4  Cal.  107. 
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TU.    Replevin. 

29.  In  an  action  on  &  replevin  bond,  the  defendant  caonot  be 
allowed  to  shov,  that  the  court,  in  vhich  the  action  was  commenced, 
had  no  juiisdiction,  as  a  p&r^  who  avails  himself  of  the  process  of  an 
inferior  court,  cannot  escape  the  reapooaibilitj  of  his  own  act.  The 
conditions  of  die  bond  are,  to  prosecute  the  suit  with  sneceas,  or  retam 
tlie  property ;  neither  can  he  be  allowed  to  show  tiiat  the  properly 
was  his  own.     McDermott  v.  MeU,  i  Cal.  113. 

SO.  An  action  upon  an  undertaking  in  a  replevin  suit,  only  lies,  for 
damages  arising  from  a  fidlure  to  return  the  propertj,  and  caimot  be 
ansttuoed  for  damages  for  the  ori^al  taking  and  detention ;  the  latter 
should  have  been  proved  in  the  replevin  suit.  Qinaea  v.  AUeood, 
8  Cal.  446. 

VIII.      iNJUKOnOK  BOIO). 

31.  An  injunction  bond  given  to  three  obligees  by  name,  and  using 
no  words  directly  expres^g  a  several  obligation,  necessarily  creates  a 
several  liability,  the  dem^  being  to  aecore  each  and  all  of  the  obligees 
from  damage  or  injury ;  and  upon  such  a  bond,  a  right  of  action  ensts, 
in  the  name  of  all  the  obligees  for  individual  injury  sustained  by  one. 
The  mode  of  constructicot  in  such  cases,  ia  not  to  look  merely  at  the 
language  of  the  insbiunent,  but  also  to  the  statutes  under  which  tlie 
inBtrnment  is  ^ven.     Summers  v.  FariBk,  10  Cal.  347. 

32.  On  an  action  brought  upon  an  injunction  bond,  the  defendant 
cannot  set  up  as  a  defense,  that  the  buBiness  enjoined,  for  which  dam- 
ages are  claimed,  was  a  public  nuisance.  Cunninffham  t.  Breeds 
4  Cal.  384. 

83.  In  a  soit  npon  an  injunction  bond,  the  principle  is  not  only 
just  in  equity,  but  sound  in  law,  that  all  the  damages  which  a  party 
may  auatiun  by  the  wrongful  issuance  of  an  injunction,  should  be  recov- 
erable, and  reasonable  counsel  fees  should  be  included  in  those  dam- 
ages. The  case  of  ffeaOi  v.  Lent,  1  Gal.  410,  is  overruled.  Thaie 
v.  Quaa,  3  Cal.  R.  216. 
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BRIDGES. 

I.    General  provisions  in  relation  to. 
n.    License  and  Renewal  of  License. 
a>     By  whom  granted, 
m.    Penalty  foe  keeping  withodt  License. 
See  Ferries. 

L    General  provisions  in  relation  to. 

1.  At  common  law,  no  bridge,  or  ferry,  could  be  located  so  near 
another,  hound  by  law  to  be  provided  with  attendance,  craft,  &c.,  aa 
to  draw  away  its  profits.  By  section  6Ch,  of  the  act  of  April  28th, 
1856,  concerning  public  ferries  and  toll  bridges,  no  person  has  a  right 
to  establish  a  bridge  or  feny,  and  receive  tolls,  unless  authorized  to  do 
80  by  license  issued  by  order  of  die  board  of  Bupervisors.  A  free 
feny  or  bridge,  may  be  established,  provided  there  ie  no  regularly  es- 
tablished and  licensed  bridge  or  ferry  within  one  mile,  immediately 
above  or  below.  But  when  the  board  of  supervisors  has  granted  a  Ii< 
eense,  authorizing  the  erection  of  a  public  bridge,  or  the  establishment 
aS  a  public  ferry,  then  no  other  bridge  or*ferry,  whether  &ee  or  not, 
can  be  established  within  one  mile  immediately  above  or  below  it,  no- 
lesB,  in  the  opinion  of  the  board  of  superrisors,  it  is  required  by  the 
public  convenience.  The  parties  obtaining  such  license,  are  required 
to  execute  a  bond,  to  keep  the  bridge  or  ferry  in  good  repair,  and  to 
pay  all  damage,  by  reason  of  any  defect  or  insufficiency,  to  keep  the 
baokfl  graded  and  in  passable  order,  and  to  give  passage  at  all  hours 
tg  the  mght  to  all  persons  requiring  the  same,  (act  of  1855,  concern- 
ing public  bridges,  ke.,  sections  16, 21, 22,)  and  for  any  infnngemeata  - 
on  the  rights  granted,  an  injunction  will  issue  to  restrain  the  same. 
Nbrrit  V.  The  F.  and  T.  Go.,  6  CaL  690. 

U.     License  and  Renewal  of  License. 

a.      By  whom  gratUed. 

2.  ^e  power  to  grant  toll-bridge,  Or  ferry  license  is  not  jwUeial, 
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and  its  exorcise  properly  belooga  to  the  auperviflora.       Chani  v.  Sxr- 
ris<m,  7  CaL  113. 

8.  Under  oar  constdtatioQ  neither  tlie  county  judge,  nor  any  other 
judicial  ofBccr,  can  exercise  the  power  of  issuing  toU-bridge,  or  ferry 
licenses.     16. 

4.  The  right  to  the  renewal  of  a  bridge,  or  ferry  license,  ander 
our  statutes,  cannot  be  defeated,  either  by  the  incompetency,  or  re- 
fusal of  the  supervisors  to  act  in  the  premises ;  where  a  license  has  ex- 
pired under  such  circnmstances,  an  ii^unction  will  issue  to  restrun 
another  party  from  running  a  ferry,  within  the  distance  prescribed  hy 
law.     Oheo'd  v.  Stone,  7  Cal.  117. 

III.      FBSALTt  FOR  KEEPING  WirHOlTT  LiCENBE. 

5.  The  18th  section,  of  the  act  of  1855,  concerning  toll-bridges, 
and  ferries,  provides,  tliat  any  person  who  shall  mn  a  ferry,  for  com- 
pensation, without  having  first  obtuned  a  license,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine,  not  exceed- 
ing five  hundred  dollars.  This  act  confers  only  a  limited  right  upoa 
the  party,  for  the  protection  of  which,  provi»on  is  made  by  indictment. 
Where  a  new  right  is  introduced  by  statute,  the  party  complaining  of 
its  violation,  is  confined  to  the  statutory  remedy.  Ferry  privileges  are 
created  by  statute,  and  no  remedy  by  an  action  on  the  case  is  given. 
The  party  aggrieved  may  resort  to  a  court  of  chaDceiy  for  relief. 
Ward  V.  Severance,  7  CaL  126. 


CFRTIFICATES  OF  DEPOSIT. 

1.  A  certificate  of  deposit,  although  differing  in  form  from  a  pro- 
missory note,  has  all  its  important  incidents,  and  must  be,  as  far  as 
negotial^lity  is  concerned,  placed  upon  the  same  footing.  It  b  very 
dearly  negotiable  at  common  law,  and  also  by  our  statutes,  (see  com- 
piled kws,  p.  146.)     Weltm  v.  Adams  ^  Co.,  4  Cal.  37. 
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2.  Where  a  certificate  of  depont,  Inll,  or  note,  ia  loet  or  destroyed, 
indenmity  muet  be  tendered  to  the  payor  before  payment  can  be  en- 
forced at  law.    lb. 


CERTIORARI. 

1.  Where  error  has  occurred  in  proceedings,  either  civil  or  crini' 
inalf  which  cannot  be  reached  by  a  writ  of  error,  the  writ  of  certiorari 
is  a  proper  remedy  to  correct  such  error,  unless  some  otiier  statutory 
remedy  has  been  ^ven.  The  People  r.  Turner,  1  Cal.  143.  jS'ume 
Y.  Same,  lb.  152. 

2.  As  the  sapreme  court  possesses  no  appellate  jurisdiction  of  jadg- 
menta  rendered  in  the  county  court,  nor  power  to  review  judgments  of 
the  county  court,  in  any  other  way,  it  follows,  that  the  supreme  court 
poaeaeses  no  jurisdiction  to  issue  the  writ  of  certiorari  to  that  court. 
WMte  V.  UghOall,  1  Cal.  847. 

8.  A  certiorari  to  the  board  of  supervisors,  where  it  is  alleged  said 
board  was  about  to  act,  on  the  matter  of  licensing  a  ferry,  and  bad  no 
jurisdiction  over  Ihe  subject,  is  premature  without  the  action  of  the 
board,  as  it  is  impossible  to  say,  whether  they  would  have  taken,  or 
declined  jurisdiction.     WS.»on  v.  Sacramento  Co.,  8  Cal.  886. 

4.  The  456th  section,  of  tiie  act  to  regulate  proceedings  m  civil 
cases,  provides,  that  the  writ  of  certiorari  sball  issue,  in  all  cases,  when 
an  inferior  tribunal,  board,  or  officer,  exercising  judicial  functions,  has 
exceeded  the  jurisdiction  of  such  tribunal,  board,  or  officer,  and  there 
is  no  appeal,  nor  in  the  judgment  of  the  court,  any  plain,  speedy  and 
adequate  remedy ;  so  where  a  judgment  which  has  been  reversed  by 
the  supreme  court,  is  sought  to  be  enforced  by  the  oourt  below,  it  is 
eridentiy  one  of  the  class  of  cases  referred  to  in  the  act.  Oliay  v. 
Boagland,  5  Cal.  476. 

5.  The  district  courts  have  no  jurisdiction  to  issue  the  writ  of  cer- 
tiorari, to  review  the  proceedings  of  the  board  of  supervisors ;  by  our 
statute,  the  writ  shall  bo  granted  in  all  cases,  where  any  inferior  tribu- 
nal, board,  or  officer,  exercising  judicial  functions,  has  exceeded  tiie 
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jniisdiction  graated  to  sncb  tribun^,  board  or  officer,  and  there  is  no 
appeal.  The  sapeirisors  are  a  quasi  political  corporation,  and,  as  sach^ 
the  district  courta,  have  a  aupervisoiy  power  and  control  over  their 
proceedings,  to  the  exercise  of  which,  appellate  power  is  not  neceBsary; 
Uieir  proceedings  ma;  be  examined  into,  when  brought  before  that 
court  by  mandamus,  or  injunction,  but  cuinot  be  reviewed  upon  certi- 
orari. People  T.  Metier,  6  Cal.  679,  ov^ruled  and  declared  not  law. 
People  T.  M  Dorado  County,  8  Cal.  58. 

6.  The  district  courts  have  power  to  review  the  action  of  the  board 
of  auperviBora,  by  the  writ  of  certiorari.  The  duties  of  the  supervisors 
are  various  and  manifold  ;  sometimes  judicial,  and  at  others,  legislative 
and  executive.  From  the  necessity  of  the  case,  it  would  be  imposEdble 
to  reconcile  them  to  any  particular  head,  and,  therefore,  in  matters 
relating  to  the  police  and  fiscal  regulations  of  counties,  they  are  al- 
lowed to  perform  such  duties  as  may  be  enjoined  upon  them  by  law. 
People  V.  El  l>orado  Comty,  8  Cd.  58. 

7.  By  die  25t}i  section,  of  die  act  concerning  courts  of  justice, 
the  district  judge  has  power  to  issue  the  writ  of  certiorari,  and  to  hear, 
and  render  judgment  thereon,  at  chambers.  The  district  judge  has 
also  power,  on  certiorxiri,  to  examme  the  proceedings  and  review  the 
acts  of  the  board  of  supervisors.  People  v.  Saperviton  of  Marin 
Comly,  10  Cal.  344. 


CHANCERY. 

I.      JCRISDICnON. 

a.  Generally. 

b.  C(mtract8,  See  Contracts. 
aa.     Specific  performance, 
bb.     Recifflon  of  contracts, 
cc.    Damages,  See  Damaoks. 

c.  Judgments  at  law. 

d.  Fraud,  See  Fbadd. 
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f.  Lapse  of  lime. 

g.  Award. 

b.     Bond,  See  BosD. 
i.     Tax,  relief  agunst. 
n.     Ihjbhctioh,  See  iNJUHCnoN. 
m.    PLEADmas. 

a.  BUI. 

b.  Bill  for  accoont,  and  distribatioD  between  partuen. 
G.     PartieB. 

d.  Amendment. 

e.  laene  of  fact. 

f.  Forecloaore  <^  mortgage. 

I.    JuKlSMcnos. 

a.     Oentrally. 

1.  If  the  pldntaffin  the  prater  of  hie  bill  mistook  the  special  relief 
for  which  he  should  have  asked,  the  court  m&j  grant  that  relief  to 
which  he  has  a  right,  consent  with  the  bill,  under  the  prater  for 
general  relief.     Tmebody  t.  Jacobion,  2  Cal.  2t>9. 

2.  Objections  to  the  prajer  of  a  complaint  can  not  be  taken  hj 
demurrer.  If  the  apecific  rehef  asked,  cannot  be  granted,  auch  relief 
as  the  case  stated  in  the  tnll  authorizes,  may  be  had  under  the  clause 
in  the  prayer,  for  general  rehef,  and  even  in  tiie  absence  of  such  clause, 
where  an  answer  ia  filed,  (see  Practice  Act,  section  147.)  Rallin»  v. 
Fories,  10  Cal.  299. 

3.  The  jurisdiction  of  a  court  of  equity  to  decree  a  reexecution  of 
a  deed,  where  the  ori^nal  has  been  accidentally  destroyed,  is  uoque^- 
tionable,  where  the  destruction  would  create  a  defect  in  the  deraign- 
ntent  of  the  plMutifF's  title.     Oummingt  t.  Coe,  10  Cal.  629. 

4.  The  question  of  ordering  papers  to  be  delivered  up  fmd  can- 
celled, is  not  BO  much  one  of  jurisdiction,  aa,  of  propriety  of  its  exer> 
cise  in  the  ^ven  instance.  A  court  of  equity  will  not  exercise 
jurisdiction  to  compel  the  surrender  and  cancellaljon  of  a  promissory 
note,  where  th%  party  has  a  clear  remedy  at  law.  Levnt  v.  TMaM^ 
10  Cal.  574. 
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5.  Where  a  pliuntiff  filed  liia  bill  to  foreclose  a  mortgage,  and  the 
defendant  adnutted  the  demand,  it  was  error  in  the  court  below  to 
order  a  portion  of  the  mapej  recovered,  to  be  detained  in  tbe  bands  of  the 
court  to  answer  a  judgment  against  defendant,  growing  out  of  the  neg- 
ligence of  their  agent,  while  the  plaintiff  and  defendant  were  partners. 
The  defendant  has  no  right  to  ask,  that  the  plaintiff  shall  ^ye  Becurit;^ 
to  answer  a  contingent  liability,  unless  he  prefer  to  socure  him  like- 
wise, for  he  may  be  served  witii  process  and  made  finally  liable  for  Hie 
whole  amomit.     Bell  y.  TFoM,  7  Gal.  84. 

6.  The  issuance  and  return  of  execution  issued  <m  a  judgment 
against  a  defendant,  are  not  absolutely  necessary  before  iax>ceeding  in 
equity  against  him  ;  such  return  is  only  one  mode  of  proving  insol- 
vency,  and  any  other  competent  proof  would  be  equally  efficient 
Walker  v.  Sedgwick,  8  Cal.  398. 

7.  When  a  case  in  chancery  is  once  before  an  appellate  court,  the 
court  has  full  power  and  jurisdiction,  to  correct  the  errors  of  the  court 
below,  whatever  their  form,  and  by  whichever  {Kir^  the  appeal  is  taken. 
Qrm/aon  v.  Guild,  4  Gal.  122. 

8.  Ghancery  may,  at  any  time,  interfere,  and  remove  proceedings 
&om  the  probate  courts,  in  all  cases  relating  to  the  persons  of  minors, 
and  their  estates.  This  jurisdiction  is  conferred  by  the  oonslitutiiH), 
and  cannot  be  diveaied  by  any  legislative  enactment.  Wilmm  v. 
Soack,  4  Cal.  S62. 

9.  The  probate  court  is  a  court  of  special  and  Jimited  jurisdiction. 
Moet  of  its  general  powers  belong  peculiarly  and  originally  to  the  court 
of  chancery,  which  still  retains  all  of  its  jorisdiction ;  where,  therefore 
a  bill  is  filed  in  chancery  against  an  administrator  to  compel  him  to  ac- 
count, by  one  who  has  not  been  an  actual  party  to  a  procee^ng  or 
settlement  in  the  probate  court,  be  may  totally  disregard  such  proceed- 
ings or  settlement,  and  may  treat  it  as  a  nullity.  Clarke  v.  Perry,  5 
Cal.  58. 

10.  A  bill  in  chancery  in  the  nature  of  a  "  bill  of  peace,"  pray* 
ing  fi>r  a  discovery  agunst  Joint  and  several  tt^spaaaers  on  real  estate, 
will  not  lie  in  favor  (k  a  pluntiff  out  of  possesEdon,  clunimg  title  to  the 
land,  nor,  in  any  case,  where  die  pWntiff  has  a  plun,^peedy  and  ade- 
quate remedy  at  law.     Ritchie  v.  Dorland,  6  CaL  SS. 
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11.  It  is  a  well  Battled  role  of  all  coorts  of  equity,  that  the  owner 
of  laud  who  stands  by,  and  sees  another  eetl  it,  without  making  known 
)u8  cltdm,  is  forever  estopped  from  setting  up  his  title  ag^nst  that  of 
•D  innocent  porchaser.  In  strict  analogy  to  this  rule,  it  is  also  a  fa- 
nuliar  jninciple,  that  one  who  knowingly  and  ^entlj  permits  another 
to  expend  money  upon  land,  under  a  mistaken  impression  that  he  has 
title,  will  not  be  permitted  to  set  up  his  right.  Qodeffroy  v.  Caldwdl, 
2  Cal.  489. 

12.  Where  one  has  an  outstanding  deed,  which  improperly  clouds 
the  title  of  the  true  owner  of  the  land,  the  court  of  chancery  will  annul 
and  cancel  such  deed.  It  will  also  interfere  to  prevent  a  forced  sale, 
and  the  making  of  an  unproper  deed.    Shattuek  i.  Qarton,  2  Cal.  588. 

13.  Althon^  the  formal  distinctions  between  common  law  and 
eqoi^  pleadings,  are,  under  our  Practice  Act,  abolished,  still  such  is 
not  the  case  with  reference  to  the  essential  and  inherent  distinctions 
between  law  and  equity  themselves,  as  two  separate,  tJiough  connected 
sciences.  So  that,  if  the  case,  and  tite  relief  sought,  be  of  an  equitar 
ble  nature,  then  the  rules  of  chancery  are  to  be  applied ;  otherwise, 
those  of  the  common  law.     Smith  v.  Howe,  4  Cal.  6. 

14.  The  material  issues  of  fact  in  a  chancery  case,  may  bo  &mned 
and  setded  by  the  counsel  for  the  parties,  and  stated  in  writing,  before 
proceeding  to  submit  the  case  to  a  juiy ;  or  tbe  court  itself  may  direct 
the  q>e<nal  issues  to  be  prepared,  and  submitted  to  the  jury,  as  if  ex- 
ercieong  eqni^  jurisdiction  in  a  court  of  chancery.     lb. 

15.  In  chancery  oases,  the  parties  hare  no  right  to  demand  a  trial 
1^  jury,  but  in  all  cases  of  law,  it  is  a  right  which  can  be  insisted 
upon,  and  enforced.     Cahoon  t.  Levy,  5  Cal.  294. 

16.  The  district  courts,  by  the  constitution  of  this  state,  are 
clothed  with  original  jurisdiction  in  law  and  equity,  where  the  amount 
in  controversy  exceeds  two  hundred  dollars,  exclu^ve  of  interest. 
San^ord  v.  Sead,  5  Cal.  297. 

17.  The  district  judge,  while  sitting  in  an  equity  cause,  is  pos- 
sessed fX  all  the  powers  of  a  court  of  chancery.     lb. 

18.  The  dislnct  court  being  a  court  of  general  jurisdiction,  can, 
in  a  case  in  equity,  where  &aud  and  collunon  are  charged  against  a 


judge,  in  entering  an  order  or  decree,  review  the  same  and  annul  it, 
if  the  facts  justify  auch  a  conclmon'.  Unlese  a  conrt  of  general 
jurisdictiaa  possesses  such  a  jMwer  over  limited  and  inferior  tribunals, 
such  as  probate  wurts,  the  rights  of  heirs  and  orphans  might  be  at 
anj  lime  endangered  without  a  remedy.     Ih. 

19.  Where  the  chancellor  directs  certun  isBues  to  be  determined 
by  a  juiy,  he  is  not  bound  by  the  finding,  aay  further,  than  in  his  sound 
judgment  it  is  supported  by  the  evidence ;  so,in  hia  decree,  he  may  be 
governed  by  it,  or  he  may  disregard  it.  It  is  within  the  discretion  of 
the  chancellor,  to  grant,  or  refuse,  the  application  for  a  new  trial. 
OVoy  V.  Eatm,  5  Cal.  448. 

20.  A  court  of  chancei^  can  interfere  and  set  aside  a  report  of 
a  master,  or  a  referee,  not  only  where  it  is  against  the  wei^t  of  evi- 
dence,but  where  the  facts  of  tlie  case  are  intricate,  and  the  matters 
involved  are  in  doubt  and  obscuri^.    MeUem-y  v.  Mxnt,  5  Cal.  90. 

21.  The  report  of  the  referee,  having  been  set  adde  for  cause 
shown,  it  is  perfectly  competent  for  a  judge  siting  in  the  cause,  where 
exceptions  had  been  taken  to  the  report  of  the  referee  upon  the  facta, 
to  take  up  the  testimony  reported  by  the  referee,  find  the  (acta,  and 
render  a  decree.     lb. 

22.  A  court  of  equity  will  not  permit  litigation  by  pieoe-meal. 
The  whole  subject  matter,  and  all  the  particB,  should  be  before  it,  and 
their  respective  chums  be  forever  determined.  WUson  v.  Iiouen,  6 
Cal.  114. 

28.  Where,  by  a  former  decree,  in&nt  defendants  are  deprived  of 
^)parent  rights,  being  infants,  they  have  the  power,  in  a  new  action, 
to  attack  it  in  the  same  manner  as  if  they  had  not  been  made  parties 
to  it ;  nor  is  it  necessary  for  them,  in  such  case,  to  show  particular 
acts  of  fraud  as  afiecting  them ;  it  is  sufGcient,  if,  by  tlie  decree,  they 
are  deprived  of  property  to  which  they  are  entitled.  Joj/ce  v.  Jbj/ce 
and  Momery  5  Cal.  161. 

b.     ContracU,  See  CosTRACTS. 

aa.     Spedjic  peiformance. 

24.     Under  the  statute  of  &Buds  of  this  state,  courts  of  oijai^ 

possess  the  power  to  decree  a  specific  performance  of  a.  verbal  coo- 
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trset  for  the  purchase  of  lands,  in  case  of  put  perfimiUHioe.  The 
cue  of  Ahdl  V.  CaJderwood,  (4  Cal.  90,)  so  &r  a«  it  conflicts  with 
th»  opinion,  is  ovemiled.     Arffudlo  y.  Sdmffer,  10  Cal.  150. 

25.  Where  a  verltal  contract  was  alleged  ia  the  bill,  and  admitted 
in  the  answer,  without  ^e  defendants  inaating  upon  the  statute,  & 
spedal  performance  shonld  be  decreed,  npon  the  obTions  grounds  that 
t2ie  admissioD  of  the  contract  took  the  case  ont  of  Qie  misohieb 
against  which  the  statute  was  intended  to  'guard,  and  the  fiulnre  to 
inast  npon  the  statute,  is  a  waiver  of  its  protectjon.     lb, 

26.  Where  a  verbal  contract  had  been  so  &r  perfonned,  hj  one  <^ 
the  parties,  relying  upon  the  good  futh  of  the  other,  that  he  could 
h&ve  DO  adequate  remedy  except  hj  complete  peribnnanee,  courts  of 
equity  will  decree  its  execution,  npon  the  gronnd  that  the  refusal  to 
e^scute  the  same  under  such  circumstances,  was  a  fraud,  and  that  a 
statnte,  havbg  for  its  object  the  prevention  of  fraud,  could  not  be 
used  as  an  instrument  for  its  p«rpetratioQ.     lb. 

27.  A  part  performance,  in  order  to  remove  a  case  beyond  the 
operation  of  the  statute,  must  place  the  party  in  a  sitiuataon,  where, 
Diiless  the  contract  be  executed,  a  fraud  would  be  worked  npon  him.    lb. 

28.  A  court  of  equity  will  withhold  the  exeroise  of  its  Jurisdic- 
tion to  wder  a  specific  performance  of  a  contract,  uoleBs  there  is  such 
a  degree  of  certiunty  in  its  terms,  as  will  enable  tb«  conrte  «t  oos  view 
to  do  complete  equity.     Morriton  t.  Rmn^nol,  5  Gal.  64. 

29.  In  an  action  in  chancery  to  compel  spedfic  pvformance  of 
ooDtrect  to  convey  land,  the  pluntiEF  must  have  first  done  tFeiything 
on  hia  part,  before  he  cao  require  Hhe  defendants  to  oonrey ;  S9  where 
a  payment  was  to  be  made,  a  tender  must  be  proved  bef<u«  an  action 
can  be  sustained  compelling  the  defendant  to  convey.     OvodcUe  v. 

Weit,  5  Cal.  335. 

30.  DeUveiy  of  po88eeu<m  is  held  to  be  an  act  of  part  perform- 
ance, as  the  party  taking  poasesaon,  night  be  treated  as  a  trespaaser, 
if  he  could  not  invoke  the  protectiwt  of  the  contract.  And  if  npon 
the  fiuth  of  the  contract,  the  purchaser  should  proceed  to  make  val- 
nable  improvemftnts,  the  most  palpable  fraud  would  be  perpetoated,  if 
the  vendor  were  pemutted  to  withdraw.  Arffu^  v.  Sdinger,  10 
Cil.  150. 
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81.  The  defense  ariffliig  from  a  verbal  coatract  £>r  the  aale  of 
land,  accompanied  with  aots  of  part  performance,  taking  the  coatnuit 
from  the  opwatioD  of  the  statute,  is  pennisable,  tmder  oor  system  of 
practice,  to  an  action  of  ejectment  for  the  recovery  of  the  premiaea.    Ih. 

32.  The  statutory  regulation  reqoiring  a  judge  to  find  the  foots 
and  coQoluaons  of  law,  aererally,  in  a  case  at  law,  submitted  to  him 
by  the  parties,  does  not  apply  to  chancery  cases.  Walker  v.  Sedge- 
m'dt,  5  Cal.  192. 

33.  liands  held  by  no  other  tenure  than  possession,  may  be  the 
legitimate  subject  of  contract,  and  in  equity,  sometimes  chattel  intei^ 
eats,  or  personal  property,  are  made  the  subject  of  specific  perform- 
ance ;  a  contract  should  be  enforced  in  every  case,  where  the  subject 
<A  it,  is  something  susceptible  of  substantial  enjoyment,  provided  the 
circumstances  surrounding  the  contract,  bring  it  within  equitable  rules, 
which  entitle  it  to  the  relief  sought,  and,  that  the  remedy  at  law  is 
uncertun  and  insufficient.     Johuon  v.  Jttckett,  5  Gal.  218. 

bb.     Recision  of  contracls. 

34.  Where  land  is  sold  with  covenant  of  warranty,  accompanied 
with  a  d^very  of  poBseesion,  and  the  purchaser  ^vee  a  note  for  tlie 
purchase  money,  Uie  pronuse  to  pay,  and  the  warranty,  are  independ- 
ent covenants,  and  the  enforcement  of  the  one  is  not  dependent  upon 
the  performance  of  the  other,  and  an  action  upon  the  covenant  of  war- 
ran^  would  not  lie,  until  eviction  by  process  of  law.  Equity  however, 
can  relieve  in  such  case,  by  granting  a  recision  of  the  contract  upoD 
the  allegation  of  the  insolvency  of  the  grantor,  and  his  inability  to 
respond  in  damages  to  an  action  upon  the  covenant,  or,  in  ease  of  a 
paramount  outstanding  titie  in  another,  and  an  offer  to  re-deliver  pos- 
seaeion  and  account  for  the  rente  and  profits.  Norton  v.  Jacks&n, 
5  Cal.  262. 

cc.     Damages,  See  DAHAOEa. 

35.  Where  a  written  contract  provides  for  liquidated  damages,  in 
case  of  fulure  of  either  party  to  perform  the  stipulations  in  tike  ooa- 
tract,  and  by  the  terms  tJiereof,  the  parties  thereto,  are  constituted 
partners  in  regard  to  the  subject  matter  thereof,  a  suit  between  the 
parties  in  regard  to  tlie  contract  and  its  subject  matter,  can  only  be 


sastained  in  chancery,  by  asking  a  diMolotloa  and  account.     St<me 
r.  Poiue,  3  Cal.  292. 

c.     Judgment  at  law. 

36.  Where  a  judgment  at  lav  has  been  obtained  agwinst  a  defendant 
who  has  neglected  to  apply  for  a  new  trial  within  the  time  prescribed 
by  l&w,  courts  of  equity  will  not  entertain  a,  bill  for  an  injunctjou,  on 
the  ground  that  the  ori^nal  demand  was  anconscientious.  Phel^  y. 
Peahody,  7  Cal.  50. 

37.  Courts  of  equity  will  only  interfere  to  enjon  a  judgment  at 
law,  rendered  against  a  defendant  by  reason  of  fraud,  or  accident, 
omni^ied  with  any  &ult  or  negligence  in  himself  of  his  ^ents.     Ih, 

88.  A  creditor  who  has  acquired  a  lien  by  attachment,  may,  with- 
out first  proceeding  to  judgment,  apply  to  a  court  of  chancery  to 
restrain  the  sale  of  the  property  attached  on  execution  issued  on  a 
judgment,  alleged  to  be  fraudulent,  in  favor  of  a  third  party.  Fraud 
is  one  of  the  primary  subjects  of  equity  jurisdiction,  and  where  the 
aofe  issae  is  one  of  fraud,  and  where,  in  case  of  refusal  to  interpose, 
the  fraud  oompluaed  of  wo^d  be  BuccesBfully  consnmraated,  an  in- 
junction should  issue,     ffa/neman  v.  DarmetAerg,  6  Cal.  876. 

39.  Although  a  party  may  set  up  an  equitable  defense  to  an 
action  at  law,  his  remedy  is  not  confined  to  that  proceeding.  He  may 
permit  the  Judgment  at  law,  and  file  his  bill  in  equi^  for  relief.  Lor- 
raine V.  Long,  6  Cal.  452. 

40.  Courts  of  equity  will  not  interfere  to  enjoin  a  judgment  not 
manifestly  wrong,  simply  because  of  a  defect  in  the  evidence  on  which 
it  was  rendered.  The  objection  should  have  been  taken  advantage  of, 
either  upon  appeal,  or  motion  to  vacate  the  judgment.  Pioo  v.  SuHol, 
6  Cal.  294. 

41.  Where  relief  is  sought  by  bi!l  in  equity,  against  a  judgment 
at  law,  and  also,  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, to  entitle  the  complainant  to  rdliof,  the  newly  discovered  e^- 
dence  must  appear  to  be  incontrovertible  and  conoluuve.  Buckeleto 
V.  C'A^wwjt,  5  Cal.  399. 
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d.    Fraud,  See  FsAim. 

42.  In  a  creditor's  bill  in  chancery,  in  order  to  reach  equitable 
assets,  which  are  alleged  to  hare  been  firaudnlently  conveyed,  it  is  not 
sufficient  mmply  to  arer  that  the  conreyance  was  fraudulent,  but  foots 
and  circumstances  most  iJso  be  set  fordi.  Kidder  v.  JUaey,  7 
Cal.  206. 

43.  Where  a  judgment  creditor  filed  lus  bill  to  enforce  a  trust 
created  by  an  assignment  in  his  &vor,  as  a  ample  contract  creditor, 
bat  afterwards,  havbg  asoertwned  that  the  aaeignment  was  fraudulent, 
filed  a  supplemental  bill,  seeking  the  full  saliBfaction  of  his  judgment 
debt,  out  of  fiutda  in  the  hands  of  the  aeeagaee,  held,  that  the  change 
of  the  character  of  the  suit  by  tite  supplemental  bill  was  not  objec- 
tionable, as  erety  additional  and  pertinent  &ct  either  enlarges  or 
limits  the  right  to  relief;  and  under  diese  circumstances,  it  is  not 
necessary  to  have  the  other  creditors  brought  in  to  share  the  &uits  of 
his  superior  diligence.     Baker  v.  Bartol,  t>  Cal.  483. 

44.  Where  ia  a  suit  brought  upon  a  promissory  note,  tJie  defense 
set  ap  in  tJie  answer  is,  that  the  note  was  executed  in  conraderation  of 
a  deed  from  pluntiff,  for  certain  land  under  a  false  and  fraudulent 
reprraentation,  to  avcnd  the  deed,  he  must  ^re  up  the  land,  or  he 
should  have  offered  to  surrender  the  deed  to  be  cancelled,  so  tiiakboth 
puties  could  hare  been  remitted  to  their  orijpnal  rights.  ZVfwt  t. 
Throckmorbm,  6  Cal.  471. 

45.  A  bill  filed  by  a  creditor  asking  relief  against  fraadulent 
tranrfers,  uid  concealments  by  a  debtor  of  his  property,  is  a  substan- 
tial case  of  equity  jurisdiction,  and  should  be  entertained.  iStn/i  7. 
ArentB,  4  Cal.  390. 

46.  Where  a  pluntiff  in  an  execntion,  at  sheriff's  sale  of  land, 
&lsely  represents  the  property  to  be  free  &om  other  incumbrance,  and 
that  the  part^  purchasing  would  obtain  a  good  title,  when  in  &ct  there 
were  other  and  paramount  liens  upon  the  property,  the  porchaser  will 
not  be  liable  (under  sections  224  and  225  of  the  Practice  Act,)  for  any 
loes  which  may  arise  from  his  refusal  to  pay  for  the  property  hid  in  by 
him.      Webater  v.  Hcofworth,  8  Cal.  21. 
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6.    SeUff. 

47.  To  snthorize  &  Bet-off  at  law,  the  debts  most  be  of  the  same 
Und,  or  qnalitj,  and  be  cleariy  ascerbuned,  or  Hqnidated,  and  most 
be  cerbun  and  deterauDed.  The  rule  la  conrtB  of  equity,  which  was 
fiirmeriy  the  Bsme  aa  ihat  at  law,  has  been  modified  by  the  courts  of 
En^aod  and  (be  United  States,  and  die  cases  in  which  courts  of 
equity  will  entertain  jorisdiclion  for  the  purpose  of  allowing  a  set-off, 
have  been  greatly  multiplied.     Naglee  v.  Palmer,  7  Oal.  548. 

48.  As  a  general  propositdon,  ihe  mere  existence  of  crosa-demanda 
will  not  justify  a  setoff  in  a  court  of  chancery ;  there  must  be  some 
peculiar  circumstances  based  upon  equitable  grounds,  to  warrant  tiie 
court  in  interfering.     Tb. 

49.  Where  in  a  suit  by  an  assignee  of  an  insolvent,  to  foreclose  a 
mortgage  belonging  to  Uie  insolvent's  estate,  against  a  defendant  who 
holds  a  demand  against  the  inBolrent,  and  who  would  be  entitled  to  a 
large  proportion  of  the  amount  due  on  the  mortgage,  ae  his  share  of 
the  dividend,  where  the  claim  was  ascertained,  the  court  of  equity  will 
order  an  account,  and  set  off  the  amount  to  which  the  defendant  is 
entitled.     lb. 

f.     Lapte  of  time, 

50.  Courts  of  equi^  will  not  encourage  Hie  prosecution  of  stale, 
and  nncertuD  demands.  One  of  the  defenses  pecuHar  to  a  court  of 
equity,  is  the  lapee  of  time,  or  ataleneea  of  the  demand.  In  some 
instances,  Uiey  have  refused  to  entertain  a  bill  to  set  aside  a  convey- 
ance confessedly  fraudulent,  on  the  ground  that  the  par^  had  slept 
too  long  on  his  rights.     Dominffues  v.  Domingiua,  7  Cal.  424. 

.  g.     Award. 

51.  Courts  of  equity,  will  set  aade  awards  of  arbitratora,  fat  fraud, 
nufltake,  or  accident ;  and  it  makes  uo  difference  whether  the  mistake 
be  tme  of  fact,  or  law.  Muidroic  v.  Nbrrit,  2  Cal.  74 ;  l)/t<m  v. 
WtlU,  2  Cal.  122. 

h.     Bond,  See  Bond. 

52.  During  the  pendenoe  of  a  oauae,  chancery  has  no  power  to 
require  »  defendant,  holding  proper^  which  ia  the  sot^ect  of  litagaticHi, 


in  lis  hands,  to  execute  a  bond  for  the  same,  but  on  tiie  application 
for  the  appointment  of  a  receiver  made  bj  the  pluntiF,  tbe  court 
may  make  an  alternative  order  for  the  appointment  of  a  receiver, 
nnlees  the  defendant,  iridiiu  a  certtun  time,  shall  execute  a  bond,  to 
aoconnt  as  receiver  for  f^l  gooda  and  moneys  in  hia  handa,  the  subject 
d  controversy.    £aker  v.  ^artol,  7  Cal.  551. 

i.     Tax,  relief  against. 

53.  On  a  bill  filed  by  plaintifi^  for  an  injunction  against  4^e  de- 
fendant, restraining  him  as  tax  collector,  from  collecting  by  sale,  the 
Btate  and  county  tax  assessed  on  pltuntiff's  property,  for  the  fiscal 
year  1855-6,  the  queation  presented,  was,  vheUier  the  taxes  for  the 
county  of  San  Francisco,  should  be  assessed  according  to  the  provis- 
ions of  the  law  of  April  29, 1851,  or  the  act  of  May  15, 1854.  It  is 
not  necessary  to  decide  whether  the  two  acts  are  repugnant,  as  Qie 
uath  section  of  the  act  of  1851,  enjoins  on  the  board  of  superviaors 
the  dut^  of  mining  the  assessment  conform  to  a  particular  basis,  and 
also  constitutes  tiiem  a  board  of  equalization.  It  results,  that  the 
party,  if  he  were  aggrieved,  had  his  remedy  by  appealing  to  the 
board ;  but  not  having  done  so,  and  having  failed  to  show  wherein  he 
is  injured,  he  is  not  entitled  to  relief  in  a  court  of  chancery.  Merrill 
V.  Qorham,  6  Cal.  41. 

n.    Imjunction,  See  Injukction. 

54.  Where  a  motion  to  dissolve  an  injunction,  is  made  upon  bill 
and  answer  alone,  the  general  rule  is,  to  dissolve  the  injunction,  if  the 
answer  denies  all  the  equities  of  the  bill.  There  are  exceptions  to  the 
rule,  but  they  depend  upon  tiie  special  circumstances  of  particular 
cases.     Q-ardner  v.  Perkins,  9  Cal.  553, 

55.  Under  our  system,  a  party  may  declare  for  a  tort,  and  at  Uie 
same  time  ask  for  the  equitable  interposition  of  the  court,  to  protect 
the  subject  matter  in  litigation,  until  the  ease  is  tried.  Qatet  v.  Kidff', 
7  Cal.  124. 

56.  Where  the  payee  of  a  promissory  note,  assigned  the  same, 
"  without  recourse,"  after  it  became  due,  and  the  asragnee  brought 
suit  <m  the  note  in  the  district  coort,  it  is  competent  for  the  maker  to 


file  his  bill  id  the  same  court  agunet  both  payee  and  asngnee,  alleging 
&aad  in  obtuaiDg  tiie  note,  and  pntTing  for  an  injnncdcm,  and  its 
cancellation.     DonUnffo  v.  Getman,  9  Cal.  97. 

57.  In  an  actioQ  brooght  for  an  account  of  partnership  property, 
and  iojonctioQ  gruited,  to  restrain  the  defendant  from  furtiier  intei^ 
feting  with,  or  controlling  it,  in  which  the  appointment  of  a  receiver 
of  the  partnership  assets  is  sought,  where  the  allegatiooa  in  the  bill 
are  general  in  their  character,  alleging  waat«,  and  improper  appUca- 
tion  of  money,  which  allegations  are  fuUy  denied  by  the  answer,  the 
injunction  will  be  dissolved,  and  tlie  prayer  of  the  bill  denied.  Wil- 
Uamaon  v.  Monroe,  3  Gal.  83. 

m.    Plbadinqs. 

a.     Bin. 

58.  When  the  bill  Sled,  alleges  a  transfer  by  complunant  to  de- 
fendant of  the  property  in  dispute  without  any  valuable  consideration, 
and  seeks  to  set  it  aside,  but  Quia  to  allege  the  reasons  for  the  transfer, 
and  the  answer  declares  that  die  transfer  was  for  a  valuable  condder- 
ation,  the  hill  ought  to  be  dismissed,  for  the  court  of  chancery  will  not 
act,  when  nnibformed  as  to  the  reasons,  or  purposes  of  the  transaction, 
in  reference  to  which  relief  is  sought.  Scardan  t.  Cfilland,  5  Cal. 
182. 

59.  Where  a  bill  showa  upon  its  &oe,  that  the  same  subject  matter 
had  been  litigated  between  the  same  parties  in  a  prior  suit,  and  therein 
the  plaintiff  in  this  suit  had  set  up  in  defense  the  equity  which  he 
claims  by  his  present  bill,  tiie  allegations  of  ignorance  in  msMng  the 
neceasaiy  averment,  or  of  insufficient  conduct  in  the  prosecution  of 
dte  first  suit,  do  not  constitute  grounds  for  relief  in  chancery.  Bar- 
nOt  T.  KiiboTim,  3  Gal.  327. 

60.  Where  the  comfJunt  set  forth,  that  the  plwntiff  was  the 
asEDgnee  of  a  lease,  executed  between  the  defendant  and  a  previous 
lessor,  for  certfun  lands,  with  light  to  receive  the  renta,  which  were 
payable  in  land,  uid  that  defendant  had  refused  payment  of  the  rent, 
and  was  removing  the  crop  with  intent  to  defi*aud  phuntiff  of  bis  share, 
and  prayed  an  injunction  to  restrain  him.    Sdd,  to  susttun  the  ii^unc- 


tun,  it  wae  DeceBBftry  for  the  bill  of  complaint  to  aver,  eitiier  ttie 
insolvency  of  th»  defendaiit,  or  ihat  he  ma  withoat  property  vhioh 
conld  be  made  the  subject  of  attachment,  or  ezeoution ;  without  either 
of  those  avermenta,  the  bill  is  too  defeotire  to  sustain  the  order  for  ut 
injanotuHi  and  receiver.     Gregory  v.  B<^,  S  Cal.  S32. 

b.    BiB  for  account  a»d  distribution  between  partners. 

61.  In  the  case  of  a  bill  filed  for  a  diseolntdon  between  copartners, 
until  a  dissolution  has  been  judicially  declared,  and  a  receiver  ordered 
to  make  a  pro  rata  distribution  of  the  partnership  assets  among  the 
creditors,  they  are  not  prevented  from  resorting  to  adverse  proceedings ; 
and  when  a  creditor  resorts  to  such  proceedings,  he  may  thereby  gain  a 
preference  over  creditors  less  diligent.     Adams  v.  Hackett,  7  C&I.  187. 

62.  A  bill  in  equity,  for  an  account,  is  the  proper  remedy  for  the 
settlement  of  a  joint  adventure  where  in  con»deration  of  outfit  and 
advances  made  by  plaintiff,  the  defendant  agreed  to  account  for,  and 
pay  over  a  portion  of  the  proceeds  of  his  labor  and  speculations  of 
every  kind  for  a  certain  period  of  tame,  although  the  parties  may  not 
have  been  technically  partners.     Qarr  v.  Redman,  6  Cal.  574. 

63.  In  equitable  proceei^ngs,  no  motion  for  a  new  trial  is  neces- 
sary, before  taking  an  appeal.     Dewey  v.  Bowman,  8  Cal.  145. 

64.  Creditors  of  a  partnership  have  no  interest  in  a  suit  between 
the  copartners,  on  proceedings  for  account,  and  dissolution,  until  after 
a  decree  of  dissolution,  and,  in  the  mean  time,  may  pursue  their  reme- 
dies at  law,  and  thereby  aecore  a  preferenoe  or  lien  upon  the  pulner- 
ship  assets.  The  proceedings  between  the  partners,  are  under  thdr 
entire  c<mtrol,  uid  if  the  creditors  were  debarred  from  proceeding 
against  them  at  law,  their  ekums  might  be  indefinitely  post|xmed. 
Adams  v.  Woods,  8  Cal.  152. 

65.  Where  one  partner  has  commenced  proceedings  in  equi^ 
agfunst  his  copurtiiera  to  compel  an  account,  and  for  a  dissolution  of 
the  partnership,  a  creditor  of  the  firm  may  pursue  his  remedy  at  law 
after  the  bill  is  filed,  and  a  receiver  appointed,  before  a  decree  of  dia- 
solttHon ;  and  may  attack  the  whole  proceedings  on  the  ground  of 
frand  and  coUufdon  between  the  parties.    Adams  v.  Woods,  8  Cal.  162. 


c.  Partiet, 
68.  The  13th  sectioo,  of  the  Practice  Act,  wluch  provides  that 
any  person  may  be  made  a  defendant,  who  has,  or  cliuma  an  interest, 
in  the  real  estate,  in  controversy,  adverse  to  the  pkintilf,  or,  who  is  a 
DecesB&ry  party  to  a  complete  determination  of  the  qaestion  involved, 
has  DO  application  to  the  action  of  ejectment.  It  refers  to  cases  in  ' 
equity,  where  all  persons,  whose  rights  may  be  affected,  are  to  be 
broo^t  in  as  pardes,  in  order  that  a  complete  decree  may  be  rendered. 
Oamer  v.  Moo-shall,  9  Cal.  268. 

d.  Amendments. 

67.  Where  a  chancery  suit  is  heard  on  bill  and  answer,  all  the  al> 
legatiohs  in  the  answer,  whether  upon  knowledge,  or  upon  infonnatioo 
and  belief,  are  to  be  taken  as  true.  If  the  complainant  wishes  to  dis- 
pate  any  of  the  allegataODs  in  the  answer,  he  muat  file  a  repUcation, 
and  thus  enable  the  defendant  to  establisb  them,  by  proof,  if  be  can. 
VonSchmidt  v.  Suntinyton,  1  Cal.  55,  Bell  v.  Davie,  1  Cal.  134. 

68.  Where  the  proof  does  not  su^tun  the  allegation  of  the  bill ; 
and  where,  by  the  proof,  the  complwnant  is  entitled  to  relief  in  a  court 
of  equity,  tiie  true  doctrine  is,  that  an  amendment  should  be  allowed, 
<a  directed,  to  conform  the  pleadings  to  the  facts  which  ought  to  be 
in  issue,  in  order  to  enable  t^e  court  to  decree  fully  on  the  merits ;  and 
whenever  this  is  not  done,  it  is  error.     ConnaUt/  v.  Peck,  3  Cal.  75. 

e.  Isave  of  fact. 

69.  In  chancery  cases,  the  court  has  the  right  to  direct  specifd 
issues  of  material  &ct3  to  be  framed,  and  submitted  to  the  jury,  although 
objection  be  made  by  one  of  the  parties.  The  verdict  of  the  jury  is 
but  advisory,  and  not  conclosii^  upon  the  chancellor.  SUU  v.  Saun- 
den,  8  Cal.  281. 

70.  The  appellate  court  examines  the  facts  in  chancery  cases,  and 
is  not  concladed  by  the  finding  of  the  chancellor.  The  pleadings, 
testimony  and  decree  come  before  it,  and  it  will  look  into  the  whole 
record,  and  see  if  tiiere  be  error  in  the  final  decree  rendered,  which 
depends  entirely  upon  tbe  facts  admitted  and  proved,  and  not  upon  the 
Twdiot  <£  the  joey.    lb. 
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71.  Where  a  special  verdict  b  deffired,  the  statute  contemplates 
that  special  issues  should  be  framed  under  Hie  i^rection  of  the  coort, 
in  accordance  with  the  long  established  rules  of  chancery  practice. 
Brewater  v.  Bonn,  8  Cal.  501. 

f.  Foreclosure  of  mortgage. 

72.  The  usual  and  best  method  of  proceeding  in  case  of  foreclosure 
is,  to  appoint  a  master  to  find  and  report  the  amount  due,  and  then 
exceptions  may  be  filed  to  the  report,  upon  which  judgment  of  the 
chancellor  is  given ;  and  this  ma;,  afterwards,  be  assigned  as  error. 
It  is  no  error,  however,  for  the  chancellor  to  make  the  calculation  lum- 
self ;  but  when  be  has  done  so,  a  mistake  in  calculatdoa  must  be  brought 
to  his  notice  in  some  form  analagous  t«  an  exception  to  the  master's 
report.  Error  cannot  be  attacked  for  the  first  time  in  an  appellate 
court.     Qug  v.  FranMin,  5  Cal.  416. 

73.  Where  the  plaintiff  was  the  owner  of  an  undivided  half  of  a 
tract  of  land,  and  mortgaged  his  interest  therein,  to  A,  and  subse- 
quently, with  his  co-tenant,  conveyed  the  land  to  B  and  C,  the  grtuitees 
assuming  the  payment  of  the  mortgage,  the  case  being  one  of  chancery 
jurisdiction,  it  is  not  necessary  for  the  plaintiff  first  to  pay  off  the  morU 
gage  before  bringing  bis  suit  to  compel  the  foreclosure  and  payment. 
Abell  v.  Coom,  7  Cal.  105. 


CHECKS. 

1.  A  check  made  payable  at  a  future  day  is  an  inland  bill  of  ex- 
chauge,  and  the  drawer  entitled  to  three  days  grace,  and  notice  of 
non-payment.     Mintum  v.  Fulter,  i  Cal.  35. 

2.  ^ght  checks  are  not  entitled  to  grace,  but  payable  on  preaeo- 
tation.    1  b, 

3.  Where  a  check  or  other  obligation  has  been  lost  or  stolen,  and 
a  forged  endorsement  made  upon  it,  and  it  is  paid  by  the  banker  on 
whom  it  waa  drawn,  the  parties  are  not  released,  but  are  still  holden 
to  the^true  owner.     Survey  v.  Wells,  Fargo  ^  Co.,  5  C^.  124. 
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COMMISSIONERS  OF  THE  FUNDED  DEBT. 


4.  B;  the  Uw  merohaot,  it  would  be  safficient,  if  a  check  drawn 
upon  one  daj,  be  prcseoted  for  payment,  in  ooane  of  lunal  banking 
hours,  upon  the  next  succeeding  day,  where  the  payee  resides  in  the 
same  town  ot  city,     Sitehie,  Osgood  ^  Co.  v.  Bradihaw,  5  Cal.  228. 


COMMISSIONERS  OF  THE  FUNDED  DEBT. 

1.  The  comnusnoners  of  the  fiinded  debt  of  the  city  of  San  IVan- 
ciaco,  under  the  act  of  May  12th,  1851,  are  not  simply  private  agents, 
bat  public  officers,  clothed  with  important  tnuts,  for  ttie  dne  admiius- 
tntion  of  which,  they  have  executed  bonds,  with  sureties ;  they  re- 
ceive Iheir  auUtority  from  the  statute,  are  subject  to  its  requirements, 
and  bound  to  fulfill  its  provimons.  People  v.  Woo^,  7  Cal.  519; 
PeopU  V.  Bmd,  10  Cal.  563 ;  Peoph  v.  TilUnghait,  10  Cal.  584 ; 
San  Franciaco  v.  Fund  CommMmners,  10  Cal.  585. 

2.  Under  the  authority  and  by  virtue  of  the  act  of  May  12th, 
1851,  a  contract  was  created  between  the  city  of  San  Francisco,  and 
her  creditors,  who  surrendered  the  old  indebtedness,  and  took  a  new 
secority,  bearing  a  different  rate  of  interest;  the  law  entered  into, 
and  became  a  part  of  the  contract,  and  it  is  not  in  the  power  of  the 
legislature  to  ao  alter,  or  amend  it,  as  to  destroy,  or  impair,  the  rights 
of  the  parties,  or  the  fund,  set  apart  for  the  security  of  the  bond- 
bidders,  without  the  sanction  of  the  creditors.     lb. 

8.  The  Supervisors  of  the  city  and  county  hare  no  right  to  inters 
fere  with  the  discharge  of  the  duty  of  the  treasurer  in  making  pay- 
ment to  the  oommis»ODers ;  and  neither  by  their  action,  or  non-action, 
can  they  in  any  way  hinder,  embarrass,  or  delay,  the  payment  of  the 
money  by  the  treasurer,  or  the  rights  of  the  commissioners  to  receive 
it.    U. 


COMMON  CARRIERS. 

1.    A  carrier  who  delivers  goods  to  any  person  but  the  true  owner, 
does  so  at  his  own  peril ;  and  tJthou^  the  delivery  to  a  wrong  per- 
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COMMON  CARRIERS. 


mm  is  made  by  nuBlake,  or  thioa^  grose  impo^don,  Hie  carrier  vill 
be  reBpoDsible  for  their  value.  Adajru  ^  Co.  v.  SUmkenat^t  2 
Cal.  418. 

2.  An  agent  who  deKvers  goods  to  be  traoaported,  cannot  receive 
them  back  without  due  authority  from  the  person  to  whom  they  ue 
addressed,  and  the  carrier  wUl  be  liable  should  he  so  i:«-deliver 
them.     lb. 

8.  la  ao  action  agfuost  a  common  carrier  for  the  non-delirety  of 
goods,  the  rule  of  damage  will  be  tJie  value  of  the  goods  at  the  place 
of  dehvery,  and  not  the  inv<noe  price,  or  the  valne  at  the  place  <^ 
shipmeot.  Singgold  v.  Saven,  1  Cal.  108 ;  Sxrt  r.  Spalding,  1 
Cal.  213. 

4.  A  common  carrier  is  not  liable  for  tlie  loss  of  goods  entrosted 
to  him  for  carriage,  where  he  receives  do  compensation  for  the  trans- 
portation, tmd  where  he  has  exercised  ordinary  diligence  in  taking 
care  of  them ;  in  such  case  he  is  liable,  oolj  as  bailee  withont  hire. 
Common  carriers  cannot  abridge  their  liability  by  notice  throu^ 
newspapers,  or  o^enrise,  but  where  tbere  is  a  special  contract,  well 
defined  and  understood,  it  is  otherwise.  Fay  v.  Steamer  New  World, 
1  Cal.  348. 

5.  In  an  action  against  a  common  carrier  for  Don-perfbrmance  oi 
contract  to  caiiy  a  passenger,  remote  and  contingent  damages  cannot 
be  recovered,  where  the  pliuntiff  was  detained  at  New  Orleans,  and 
at  Panama,  on  his  way  to  California,  an  unreasonable  length  of  time. 
It  would  bs  proper  to  offer  evidence  on  the  bial,  showing  that  the 
{^aintilT  was  a  good  book-keeper,  to  be  submitted  to  the  jury,  to 
enable  them  to  estimate  the  damages  Bostained.  Tonge  v.  The  Po' 
dfic  M.  3.  S.  Co.,  1  CaL  863. 

6.  The  law  regards  ferrymen  as  common  carriers,  and  has  im- 
posed upon  them  the  same  duties  and  liabilities.  As  soon  as  the  feny- 
man  ^gnifies  his  assent,  or  readiness,  to  receive  the  passenger,  he 
becomes  liable  for  his  safe  trandt  and  delivery,  and  is  chargeable 
with  any  accident  occurring,  except  by  a^t  of  God,  or  the  pubBc 
enemy.  This  mie  applies  as  well  to  the  delivery,  as  the  receipt  of 
goods  or  passengers.  It  is  their  duty  to  provide  smtable  boats,  and 
all  the  cfHiveiuenceB  necessary  tor  tranaportaUon.     By  the  16th  aeo- 


CONSIDERATION. 


tion  of  the  act  regulatiDg  public  ferries,  it  is  nude  the  du^  of  all 
tarj-keepoxs  within  this  state,  to  oause  the  banks  of  the  stream  to  be 
dug  Bufficieatlj  low,  and  kept  in  good  passable  order  for  the  passage 
d  man,  horsee,  and  vehicles.     Ma^  r.  Matutm,  5  Cal.  S60. 

7.  The  towing  of  a  vessel  to  sea  by  a  steamer,  is  the  transpor- 
taticm  of  property,  vithin  ^e  meaning  of  the  statute,  and  brings  the 
csBe  within  the  law  of  commi»i  curlers.  Martin  White  v.  Steam 
Tug  Mary  Aim,  6  Oal.  462, 


CONSIDERATION. 

1.  Want,  or  iUegtJitjr  of  consideration,  between  the  original  par- 
ties, cannot  be  enqiured  into,  where  the  note  is  negotiable,  and  trans- 
ferred before  due,  to  » Ixma  fide  holder,  except  where  the  note  is  de- 
dared  vcod  b;  statute.     Haight  v.  Joyce,  2  Oal.  64. 

2.  Where  a  consideration  is  expressed  in  a  contract  saed  upon, 
and  on  the  trial  it  was  proved  that  the  money  was  not  pud,  and  that 
the  confflderatign  was  fictitious,  the  consideration  being  expressed  in 
writing  takes  tiie  contract  ont  of  the  statute  of  &ands.  Happe  v. 
Stout,  2  Oal.  460. 

3.  If  there  was  no  conaderation,  that  fact  mightbe  set  up  specially, 
as  a  good  defense,     lb. 

4.  One  who  puts  his  name  on  the  back  of  a  promissory  note,  out 
of  the  course  of  regular  negotiability,  is  not  an  endorser,  according 
to  the  strict  commercial  meaning.  He  is  termed  a  guarantor,  and 
this  is  BO,  whether  his  inscription  is  in  blank,  or  preceded  by  the  words 
"I  guarantee,  &c."  The  lialnlity  of  one  is  with  conditions,  that  of 
the  otiier  without  any.     Rtggi  v.  Waldo,  2  Cal.  485. 

5.  The  mayor  of  Sacramento,  having  been  severely  wounded, 
while  eadeavoring,  in  lus  official  capacity,  to  quell  public  disturbances, 
the  common  council  of  that  city  passed  an  ordinance  making  an  ap- 
propriation for  his  benefit,  and  the  president  of  the  council  was  author- 
■ed  to  iesae  warrants  en  the  treasury  fin-  tiie  same.     The  mayor  died 
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&e  same  day,  before  receiving  the  wannBts,  his  full  Balarj  having 
been  pwd.  In  a  suit  brought  by  hia  exeontora  to  recover  the  amonnt 
of  the  appropriation,  keld,  that  there  was  no  conaideration  for  the 
promise,  and,  if  a  ^ft,  there  was  no  delivery  or  acceptance.  Heelep 
7.  The  my  of  Saerammta,  2  Gal.  681. 

6.  Where  a  promissory  note  was  given  on  the  sale  of  real  estate, 
and  the  vendor  had  neither  title,  color  of  tide,  nor  possession,  aa  be- 
tween the  ori^nal  parties,  the  conaideration  can  be  enquired  into,  and 
in  die  absence  of  consideration,  the  payee  cannot  recover  aa  against 
the  maker,  nor  can  he  recover  against  a  defendant  who  had,  aa  a  part 
of  tJie  original  transaction,  and  without  consideration,  gaaranteed 
payment.     FUher  v.  Salmon,  1  Gal.  41S. 

7.  The  con«deration  of  an  assignment  of  a  mortgage,  personal 
chattel,  or  chose  in  action,  may  be  proved  by  parol,  and  a  difierent 
one  established  than  thiU  expressed  in  the  instrument.  Bennett  v. 
Solormm,  6  Gal.  134. 

8.  When  part  of  the  consideration  of  a  contract  is  illegal,  or  when 
a  judgment  is  composed  of  several  elements,  one  of,  which  is  fraudu- 
lent, the  whole  b  void.  But  in  case  where  a  deed  is  nuide  to  tn'o  or 
more  purchasers,  and  the  consideration  passing  from  some  of  them,  is 
illegal,  but  the  consideration  firom  others  is  good,  and  there  is  no 
knowledge  on  the  part  of  the  innocent  co-purchasers,  of  the  illegal 
consideration,  the  instniment  should  not  be  void  in  toto.  Swartz  v. 
Sazlett,  8  Gal.  118. 

9.  No  conveyance  of,  or  charge  upon,  any  estate  or  interest  in 
land,  or  the  rents  and  profits  thereof ,  .shall  be  adjudged  fraudulent,  as 
against  creditors,  or  purchasers,  solely  on  the  ground  that  it  was  not 
founded  on  a  valuable  consideration ;  the  finding  of  a  court  that  "  the 
sale  was  not  made  in  good  faith  and  was  without  consideration,"  with- 
out stating  a  fraudulent  intent,  cannot  stand.  Grillan  v.  Metca^, 
7  Gal.  137. 

10.  The  statute  makes  a  promissory  note^'ma  facie  evidence  of 
indebtedness,  though  no  conaideration  be  expressed  therein.  Stetoart 
V.  Sweet,  10  Gal.  ^72. 

11.  The  law  imports  a  c<Hieideration  to  a  sealed  instniment;  at 


oommon  l&v,  a  party  is  not  permitted  to  plead  a  want  of  conmderation 
u  a  defense  to  &n  action  upon  a  sealed  instrument.  The  statute  of 
this  state  has  modified  the  rule,  so  far  as  to  permit  a  want  of  consid- 
endoa  to  be  pleaded.  It  has  not,  however,  altered  the  presumption 
of  considenilion  which  accompanies  the  ioetrumcut.  McVarty  v. 
Beach,  10  Cal.  461. 

12.  A  check  given  for  money  lost  at  play,  is  void  between  the 
parties,  and  all  persons,  except  bona  fide  holders,  without  notice,  and 
the  consideration  may  be  enquired  into,  and  when  such  a  check  has 
been  presented  at  the  bank,  and  payment  refused,  and  after  dishonor, 
is  transferred,  tbe  transferee  takes  it  subject  to  all  defenses  to  which 
it  was  liable  in  tlie  hands  of  the  first  holder ;  even  when  transferred 
before  dishonor,  the  illegal  consideration  being  admitted,  or  proved,  it 
devolves  npon  the  plaintiff  to  prove  that  he  took  tt  without  notice,  and 
for  value.     Fuller  v.  SutcMngg,  10  Cal.  528. 


CONSIGNEES. 

1.  The  endorsement  of  a  bill  of  lading,  prima  faae,  vests  the 
property  ia  tlie  goods  mentioned  therein  in  the  endorsee ;  but  a  bill  of 
lading  is  not  a  negotiable  instnunent,  bo  as  to  enable  an  endorsee,  who 
has  no  property,  either  general  or  special,  in  the  goods,  and  no  lien 
thereon,  for  advances  or  otherwise,  to  sue  the  master  of  a  ship,  in  his 
own  name  for  the  non-delivery  of  the  goods,  when  it  appears  on  the 
face  of  the  complaint,  that  the  pluntiff,the  endorsee,  is  a  mere  naked 
agent  of  the  shippers.     lAneker  v.  Ayetf^ord,  1  Cal.  75. 

2.  An  agent,  ordinarily,  cannot  sue  in  bis  own  name  in  respect  to 
the  eabject  matter  of  his  agency ;  and  this  rule  applies  to  consignees 
and  endorsees  of  bills  of  ladmg,  when  they  are,  in  truth,  but  the 
agents  of  the  shippers.     lb. 

3.  The  consignee  named  m  a  bill  of  lading  is  deemed  to  be  prima 
'  fade,  the  owner  of  the  goods  mentioned  therein,  and  upon  payment  of 

freight,  may  m^tain  an  actioti  against  any  person  who  assumes  a  con- 
trol over  tbcm,  in  violation  of  his  right  of  property,  TTeW  v.  Winter, 
1  Cal.  417. 
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CONSPIRACY— CONSTITUTIONAL  LAW. 


CONSPIRAOY. 

1.  In  an  action  chargmg  conapiracj  to  obtain  &  favorable  compro- 
mise of  suite  about  to  be  commenced,  it  is  not  sufficient,  merely  to 
show  that  there  were  no  grounds  to  warrant  the  suits.  It  ought  tn 
addition,  to  be  proved  that  tiie  intentions  of  the  parties  were  unfairly 
directed  to  the  attunment  of  Such  an  end,  hj  understanding  and  agree- 
ment between  them.     Leavitt  v.  Chuhee,  5  Cal.  152. 


CONSTITUTIONAL  LAW. 

I.    Leotblative  Acts. 

a.  When  they  take  effect. 

b.  May  embrace  more  than  one  object 

c.  Id  relation  to  appeals.  See  Appeals. 

d.  Id  relation  to  contracts,  See  Cohtracts. 

e.  In  relation  to  paying  judges  of  supreme  anddistrictcourts. 

f.  In  relation  to  state  officers. 

g.  In  relation  to  vacancy  in  office. 
h.  In  relation  to  jury. 

i.     In  relation  to  defective  acknonledgmenta. 
j.     In  relation  to  powder  magazines. 
k.     In  relation  to  rivers. 
1.      In  relation  to  gauger  of  wines  and  liquors. 
II.    Conflict  of  Acts. 
III.     Repeal  of  Acts. 
rV.    Amendment  of  Acts, 
V.     DiSTaicT  Courts. 
VI.     CooNTT  Codrtb. 
VII.     COUBTS  OF  SsseiONs. 
VIII.    StJPBRioB  Court  op  the  onr  of  San  Fbahcboo. 

IX.      CODNTI  T&BAflnBBR. 

X.    State  Debt. 
XI.    Counties  and  County  Sbat». 
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OONSTTTUTIONAL  LAW. 


Xn.    FuTO)  C0HJCI88IONSBS. 
Xin.    Lands  cotkrbd  bt  rma  watbb. 
XIV.    Taxes. 

s.     Foreign  miner's  tax. 
b.     Inunigrant  tax. 
XV.    Tbsitmont  or  Kegiioeb,  Ikdians  aits  Huuttobs. 
XVL    Trsaties  with  Foreiqn  Governubhtb. 
XVU.     Slavkbt. 

XVni.      AOHUULTT  JOKISDICnOIf,  See  JuBISDIimOlf. 


I.    Lbqislaitvb  Acts. 

1.  The  authority  to  enquire  beyond  tJie  record  of  a  legislative  act, 
for  the  porpoae  of  ascertuning  whether  the  same  has  a  constitutional 
existence,  ia  a  power  incident  to  all  courta  of  general  jurisdiction,  and 
necessary  for  the  protection  of  public  rights  and  libertdea.  jFowIer  v. 
Peirce,  2  Cal.  166. 

2.  The  record  of  a  le^slative  act,  might,  in  the  first  instance,  be 
prima/ade  evidence  of  its  correctness,  and  the  court  might,  in  doubt- 
M  cases,  give  the  benefit  of  the  doubt  in  favor  of  the  record ;  tiie 
record  of  le^lative  acts  may  be  impeached  by  parol  evidence,     lb. 

3.  The  legislature  cannot  exercise  judicial  functions,  aad  tiierefore 
cannot  except  one  case,  or  one  party,  from  the  operation  of  a  general 
mie  of  law,  either  as  to  right  or  remedy.  Cha/  v.  HerToance,  5 
Cal.7S. 

a.     When  they  take  effect. 

4.  Where  a  etatnte  is  declared  to  take  effect,  "from  and  cffter  it» 
paatage,"  it  takes  effect  at  the  very  moment  of  its  approval  by  the 
governor ;  and  for  the  purpose  of  determining  the  right  to  an  office, 
it  is  competent  to  enqiure,  at  what  particular  point  of  time  in  the  day, 
an  act  was  approved.     The  People  v.  Clark,  1  Cal.  406. 

5.  Where  an  act  was  to  go  into  effect  upon  a  certain  day  named, 
and  one  of  its  sections  provides  for  an  election  on  a  day  prior  to  the 
lime  at  which  it  was  to  become  a  law,  the  election  so  held  was  a  nullity, 
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there  being  no  lav  in  existence  authorisng  it.     Hie  People  v.  ^An- 
itm,  6  OaL  678. 

6.  The  7tii  section  <^  tlie  4di  article  of  tlie  conslitutioQ  proridea, 
&ftt  if  any  bill,  presented  to  the  governor,  "  ehsU  not  be  returned 
vithm  ten  d&ye  after  it  shall  have  been  presented  to  him,  SimdajB 
excepted,  the  same  shall  be  a  law,  in  like  manner  aa  if  he  had  signed 
it,  nnless  the  le^slature,  bj  adjournment,  prevent  snch  return ;"  no 
fraction  of  a  day  can  be  counted,  but  tlie  time  must  be  cemputed  hy 
excluding  the  first  daj  and  Sundays,  and  including  the  last  dajr.  Price 
V.  Whitmim,  8  Gal.  412. 

b.     Mag  ejnbrace  more  than  one  object, 

7.  Section  25th  of  article  4th,  of  the  conslitntion  of  this  state, 
which  prorideB,  tliat  "  every  law  enacted  by  the  le^ature  shall  em- 
brace but  one  object,  which  shall  be  expressed  in  its  title,"  is  merely 
directory,  and  a  different  construction  of  it,  must  in  efiect  obliterate 
almoet  every  law  from  our  statute  books.  WeuJdngton  v.  Paige,  4 
Gal.  388. 

8.  The  25th  section  of  article  4th  of  the  constitution,  which  re- 
qiures,  that  every  law  enacted  by  the  legislature,  shall  embrace  but 
<me  object,  to  be  expi«ssed  in  the  title,  b  merely  directory,  and  does 
not  defeat  a  law  passed  in  violation  of  it.  PierpoiU  v.  Orout^^  10 
Gal.  S15. 

0.    In  relation  to  appecda.  See  Appkaia. 

9.  So  much  of  the  act  of  tiie  legislature,  as  provides  for  appeals 
to  tlie  district  court,  &om  the  county  court,  is  unconstitutional  and  void. 
Canfield  v.  Sud*on,  8  Gal.  889. 

10.  The  appellate  power  of  the  supreme  court  is  given  by  the  4tli 
section  of  the  6tli  article  of  the  constitutioQ,  and  the  legislature  there- 
fore, can  pass  no  act  impairing  its  exenuse.  Bcdght  v.  Qcuf,  8  Gal. 
297 ;  Adayn*  v.  Woods,  8  Gal.  806. 

d.     In  relaUon  to  contracts.  See  Gontracts. 

11.  The  ctmstitutiou  prohitnts  tiie  legislature  from  passing  any  law, 
whioh  will,  directiy,  or  indirectly,  impair  the  obhgation  of  contracts 
already  existiug ;  such  obtigation  may  be  impaired  without  being  e&. 
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tirely  destroyed.  The  law  existiiig  at  the  time  of  tbe  making  of  ft 
camlnct,  enters  ioto,  and  becomes .  a  part  of  it,  without  B117  express 
stipulation  to  that  effect,  and  the  legi^ture  cannot,  b;  a  subsequent 
act,  imptuT  its  obligation,  hj  requiring  the  performance  of  o&er  condi- 
tions,  not  required  hj  the  law  of  the  contract  itself.  Mobinton  r. 
JXtagee,  9  Cal.  81. 

e.     In  relation  to  paifing  judges  of  the  supreme  and  district  court*. 

12.  The  15th  section  of  the  6th  article  of  the  constitution  of  this 
state,  provides,  that  the  judges  of  the  supreme  and  district  courts, 
shaQ,  seTerally,  at  stated  times,  during  their  continuance  in  office, 
r«ceire  for  their  services  a  compensation,  to  be  paid  out  of  the  treasmy. 
Tliis  section  does  not  exempt  the  le^latnre  from  making  the  necessary 
aunaal  appropriation  for  the  payment  of  the  salary  of  those  officers. 
%«r8  V.  Englith,  9  Cal.  841. 

13.  The  providon  of  tjie  constitution  which  prohibits  the  passage 
of  any  law  imp^ring  the  obUgation  of  contracts,  relates  solely  to  con- 
tnicts  between  individuals,  and  not  to  implied  contracts,  such  as  affect 
the  s^ary  of  state  officers,  members  of  the  le^lature,  etc.     lb. 

f.     hi  relation  to  state  officers. 

14.  Upon  the  adjoomment  of  the  legislature,  the  power  of  the  gov* 
cmor  to  sign  bills,  or  approve  acts  of  that  body,  ceases,  and  any  acts 
of  ft  le^pslattve  nftture  peribrmed  by  him,  aft«r  that  time,  are  void. 
Fowler  t.  Pierce,  2  Cal.  165. 

15.  Where  any  of  the  duties  or  powers,  of  one  of  the  departments 
of  the  atat«  government,  are  not  disposed  of,  or  distributed  to  particu- 
lar officers  of  that  department,  such  powers  or  duties  are  left  to  the 
disposal  of  the  le^slature,  consequently  the  legislature  has  power  to 
app(»nt  a  board  of  executive  state  officers,  to  perform  a  certain  du^, 
which  theretofore,  had  been  performed  by  the  comptroller  of  state,  bid 
which  had  not  been  prescribed  by  the  constitution,  as  a  peculiar  duly 
(tf  that  office.     Boas  v.  Whifynait,  6  Cal.  S61. 

g.     in  relation  to  vacancy  in  office. 

16.  Where  the  constitution  has  created  an  office,  and  pronded  how 
it  shall  be  filled,  and  the  qualifications  necessary  to  the  inonmbeot, 
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ibfi  legiBlatore,  bj  necessaiy  implication,  are  estopped  &om  annexiDg 
other  coniUtioQB,  or  determining  .the  office  bj  die  occurrence  of  any 
event,  anterior  to  the  expiration  of  the  conetdtntional  term  ;  a  yacaocy 
in  a  conetitalioQal  office  can  onlj  happen,  upon  tlie  death,  resignaticm 
or  impeachment  of  the  incumbeni     The  People  v.  Wella,  2  Cal.  198- 

17.  The  legislature  may  provide  how  a  vacancy  Bhall  be  filled,  but 
it  haB  no  pover  to  say  what  ahall  constitute  one ;  the  absence  of  a  judge 
from  the  state,  does  not  cause  such  a  constitutional  vacancy,  as  can  be 
filled  by  executive  appointment,  under  an  act  passed  by  the  legislature, 
authorising  him  to  do  so ;  such  act  is  unconatitutioiial  and  void.  The 
PeopU  V.  Wdl»,  2  Cal.  610. 

h.    In  relation  to  Jiiry. 

18.  The  c<ni8titution  of  the  state  of  Califomis,  has  imposed  tbe 
power  upon  the  legislature,  of  determiiuDg  in  what  cases  a  jury  trial 
may  be  waived,  which  power  cannot  be  transferred  or  delegated  to 
any  other  department  of  government.  The  words,  "  prescribed  by 
law,"  looks  to  actual  le^slation  upon  the  subject,  and  in  no  just  sense 
can  be  extended  to  a  permisson  of  the  exercise  of  this  power  to 
others ;  consequently,  that  part  of  the  fifth  chapter  of  the  act  con- 
cerning civil  cases,  (page  &5  revised  statutes,)  which,  after  providing 
file  numerous  cases  in  which  a  jury  shall  be  deemed  wuved,  adds: 
"  The  court  may  prescribe,  by  rule,  what  shall  be  deemed  a  waiver 
in  other  cases,"  is  unconstitntJon^  and  void.  Exline  v.  Smith,  5 
Cal.  112. 

i.    In  relation  to  defective  Aekrunoledgmenti. 

19.  The  Isgislature  hare  no  constituticmal  power  to  confirm  « 
fraudulent  or  void  grant.  They  have  power  to  pass  a  Uw  confinning 
defective  acknowledgements  (£  deeds,  where  sach  law  does  not  impair 
tlie  obligation  of  existing  contracts.     Smith  v.  Morte,  2  Cal.  524. 

20.  A  grant  of  land,  made  to  a  person,  (a  corporation,  is  irrev- 
ocable,  and  cannot  be  resumed  by  any  subsequent  legislative  act.    Ih. 

j.    In  relation  to  Powder  Magazines. 

21.  The  act  of  1852,  authorizing  ^e  pluntiff  to  erect  a  powder 
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nagaaae  in  the  city  of  Sui  Francisco,  providea,  that  after  notaoe  ot 
twenty  days,  ^reo  by  pubUcation,  of  its  erectdoo,  no  pereon  shall,  in 
any  house  within  ihe  city,  keep  more  than  twenty-five  pounds  of  gon- 
pavder  at  any  one  time,  and  tiiat  the  common  cooncil  of  San  Fran- 
oaco  may,  by  ordmance,  authorize  the  biulcting  of  other  magamnes,  and 
^tpoint  Buperintendente,  etc.  At  the  time  of  the  passage  of  the  foro- 
going  act,  the  city  bad  a  powder  magamne  and  continued  to  nse  it 
tot  the  storage  of  powder  afterwards.  Hdd,  that  the  passage  of  the 
act  did  not  abridge  any  of  the  city's  rights  in  re^rd  to  magamnes, 
erected  prior  to  the  passage  thereof.     Sarley  v.  Eeyl,  2  Cal.  477. 

k.     In  relation  to  Ittvert. 

22.  Where  an  act  of  the  legislature,  declares  a  river  to  be  a  nav- 
i^ble  stream,  and  prohibits  the  erection  of  any  dam,  or  bridge,  across 
any  river  or  creek  declared  navigable  by  sud  act,  no  right  exists, 
either  in  the  court  of  sessions,  or  the  board  of  supervisors,  to  violate 
the  plain  letter  of  the  statute,  by  authorizing  an  obsbmctJon.  They 
may  grant  licenses  for  building  bridges  where  the  public  convenience 
may  demand,  provided  such  bridges  shall  not  obstruct  the  navigation 
of  such  streams  and  rivers  by  steamboats  and  other  water  ciaft. 
MitUum  T.  IdtU,  4  Cal.  180. 

I.     Bi  relofum  to  Chtager  of  Wines  and  Liquort. 

23.  Where  an  office  was  created  by  the  act  of  May  3,  1852,  the 
first  section  of  which  reads  as  follows :  "  The  governor  is  hereby 
anthorized  and  directed  to  appoint,  by  and  with  the  advice  and  consent 
of  the  senate,  a  guager  of  wines-  and  liquors,  to  reside  in  the  city  of 
San  Francisco,  and  to  continue  in  office  two  years ; "  although  there  are 
no  words  in  the  act  expressly  creating  the  office,  we  think  the  inten- 
tion of  the  legislature  to  create  the  office  of  guager  is  too  clear  to  be 
doubted.     The  People  v.  Addison,  10  Cal.  1. 

24.  The  office  of  guager  having  been  created,  must  be  presumed 
to  be  continumg,  unless  limited  by  the  terms  of  the  act,  or  by  the 
nature  of  the  duties  to  be  performed,  as  there  is  nothing  temporary  in 
its  duties,  nor  anything  in  the  language  of  the  act  limitmg  Uie  durft> 
tkn  of  the  office  itself.     The  period  of  two  years  mentioned  in  the 
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first  Beotaon,  only  linutii  the  term  of  tbe  officer,  sod  not  the  doratuxi  ol 
tiie  <^ce.    Ih. 

n.    CoNFLioT  OF  Acta. 

25.  On  the  lat  of  May,  1851,  two  acta  were  passed  bj  tKe  le^s- 
latare,  one,  an  act  to  regulate  prooeedings  in  criminal  cases;  the 
other,  an  act  to  regulate  fees  in  office.  Both  acts  fix  the  fees  of  the 
clerk  of  the  court  in  criminal  cases,  and  the  two  are  essentially  differ^ 
eut  ia  their  provifflons.  The  rule  of  law  is  well  settled,  that  when 
there  are  two  affirmatJTe  acts  npon  the  same  subject,  the  latter  repeals, 
by  implication,  the  former.  Bobbina  t.  The  Superviiors  of  Yuia 
ecnmi^,  5  Cal.  414. 

26.  In  constructing  statutes,  where  there  are  two  laws  upon  the 
same  subject,  they  must  be  so  construed,  as  to  mtuntain  both,  if  it  caD 
be  done,  without  destroying  the  evident  intent,  and  meaning  of  the 
latter  act.  The  law  does  not  favor  repeals  by  implication,  and  unless 
the  former  act  be  referred  to,  or  is  clearly  repugnant  to  the  provisions 
(^  the  latter,  both  must  stand.     Merrill  v.  Qorham,  6  Cal.  41. 

27.  Where  an  enactment  of  a  state  legislature,  in  regard  to 
mortgages,  and  bottonuy  bonds,  conflicts  with  an  act  of  congress  on 
the  same  subject,  die  statute  of  tiie  state  must  yield.  Mitchell  t. 
Sudmm,  8  Cal.  363. 

in.    Repeal  of  Acts. 

28.  Where  a  general  repealing  statute  is  passed,  and  on  the  next 
day,  a  supplementary  act,  excepting  certiun  counties,  to  a  certuu 
extent,  from  the  operation  of  the  repeal:  held,  that  the  case  is  a 
special  one,  and  that  the  supplemental  act  must  be  regarded  as  a  part 
of  the  act  to  which  it  was  supplementary,  and  be  given  the  same 
effect,  as  if  passed  on  the  same  day.     Manlove  t.  Wfute,  8  Gal.  376. 

2d.  A  statute  may  be  repealed  by  implication,  as  well  as  in  direct 
terms.  Where  a  subsequent  act  is  repugnant  to  a  prior  one,  the  last 
operates,  without  any  repealing  clanse,  as  a  repeal  of  the  first ;  and 
where  two  acts,  passed  at  different  times,  are  not,  in  terms,  repugnant, 
and  yet  it  ia  clearly  evident  that  the  last  was  intended  as  a  rerison, 
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«■  Babstitatd,  of  the  first,  U  vfll  rapeal  the  firqt  to  the  extent  id  which 
ite  provifflOQS  are  revised  or  subetitated.  Pierponi  v.  Orouch,  10 
CaL815. 

IV.    Ambhdmbnt  of  Acts. 

80.  According  to  (he  ordinary  construction  of  atatutes,  a  mere 
■mendmeot  would  not  hare  the  effect  of  changing  the  operation  of 
&e  act  amended,  as  to  time,  except  eo  far  as  alteration  itself  is  con- 
cenied ;  but  under  oar  constitution  a  new  rule  was  adopted  for  the 
amendment  of  statutes,  totally  different  from  that  which  had  before 
prevailed.  Section  25th  of  article  4th  ordains  lliat,  "  no  law  shall 
be  rensed  (s  amended  by  reurence  to  its  title ;  but  in  such  case,  Uie 
act  revised,  or  sectioD  amended,  shall  be  re-enacted  and  published  at 
length."  The  re-enactment  creates  anew  the  rule  of  action,  and  even 
if  diere  was  not  the  slightest  difference  in  tiie  phraseology  of  the  two, 
fte  latter  alone  can  be  referred  to,  as  the  law,  and  the  former  stands, 
to  all  intents,  as  if  absolutely  and  expressly  repealed.  Billingt  v. 
Sanof,  6  Cal.  381. 

v.    DiBTEicT  Courts. 

31.  ^e  act  of  the  le^slatore,  by  which  a  district  judge  of  (me 
district  is  empowered  to  hold  a  district  court  in  another  district,  is 
etmstitational  and  valid ;  and  a  court  held  in  pursuance  of  such  act 
by  a  district  judge  in  a  district  other  than  the  one  for  which  he  was 
elected,  is  not,  for  that  reason,  improperly  organized.  The  People  v. 
MeCay^,  1  Gal.  379. 

82.  The  constitution  provides,  tiiat,  "  the  district  court  shall  have 
ori^nal  jurisdiction  in  all  cases  of  law  and  equi^,  where  the  amount 
m  dispute  exceeds  two  hundred  dollars ; "  tiie  jurisdictitm  thus  fpven 
is  exclusively  original.  In  tiie  subdivi^on  of  power  amon^  the  dif- 
ferent arms  of  the  judidary,  great  care  and  accuracy  were  exuoised 
m  as^gning  to  each,  a  well-defined  portion  of  official  duty.  The  law, 
therefore,  vesting  magistrates  with  jurisdiction  where  tiie  sum  in  coo- 
troversy  amounts  to  more  tium  two  hundred  dollars,  is  useonstituticmal 
and  void.     Zcmder  v.  CW,  5  Cal.  230. 
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VI.    Comm  C0TOT8. 

8S.  In  bestowing  power  on  the  county  conrte  to  prerent  and  abate 
nnisaDCeB,  the  le^ature  exceeded  its  constitutional  authority,  and  the 
portion  of  tiie  act  which  confers  it,  b  invalid.  Paraont  v.  Tuolum»e 
Water  Co.,  5.  Cal.  43. 

34.  The  act  of  March  2Tth,  1850,  so  far  aa  it  confere  upon  the 
county  court  the  power  of  incorporatdng  towns,  or  govemmeots,  is  nn- 
constitutionat  and  r<ud.  The  le^alature  can  impose  no  duties  apon 
tbe  judiinary,  but  such  ae  are  of  a  judicial  character.  The  People  r. 
The  ISmm  <^  Nevada,  6  Cal.  148. 

35.  The  legislature  may  make  auch  (Jisponlaon  of  county  revennes, 
as  it  may  deem  proper ;  but  legislative  acts  should  not  be  so  construed 
as  to  impur  the  rights  of  third  parties,  unless  express  words  are  em- 
ployed which  irresistibly  warrant  the  conclusion.  The  People  r. 
WSMvu,  8  Gal.  97. 


Vn.      COUBTS  OF  SSBSIONS. 

36.  The  8tb  seclioD  of  the  6th  article  of  the  constitution  of  this 
state,  in  regard  to  the  "judicial  departments,"  proTides,  that  the 
county  judges,  with  two  justices  of  the  peace,  shall  hold  courts  tX 
sesmons,  with  such  criming  juristUction  as  the  le^lature  shall  pre- 
scribe, and  shall  perform  such  other  duties  as  shall  be  required  by 
law."  The  third  article  of  the  constituticni  provides,  that  the  state 
government  shaU  be  divided  into  three  separate  departments  —  the 
legislative,  the  executive,  and  the  judicial ;  and  no  peraon  charged 
with  the  execution  of  powers  properly  belon^g  to  one  of  these  de- 
partments, shall  exercise  any  fhnctione  appertaining  to  either  of  the 
others ;  from  which,  it  follows,  that  do  duties,  except  of  a  judicial 
character,  can  be  conferred  upon  the  court  <X  eesraons ;  consequently, 
the  act  of  April  10th,  1850,  conferring  upon  that  court  the  manage- 
ment of  the  financial  badness  of  counties,  is  unconstitutional  and  void. 
Burffoyne  v.  San  Franei»eo,  5  Gal.  9. 

87.  The  le^lature  cannot  confer  other  than  judicial  functions  on  the 
court  of  sessions,  and  consequently,  the  attempted  purchase  of  land 
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bf  BQch  courts,  ia  a  aulli^,  and  the  county  not  liable  on  th«  contnct. 
Phelan  r.  Stm  FrancUco,  6  Cal.  531. 

38.  The  court  of  ees^one,  under  the  conatifcation,  can  only  exer- 
cise powers  of  a  judicial  character.  The  legislature  is  incompetent  to 
confer  upon  it  any  other  powers.  The  aflsesament  of  taxea  is  not  a 
jn<&ial  act.  It  is  an  act  requiring  the  exercise  of  legislative  power ; 
which  for  certun  governmental  purposes  in  the  county,  may  be  de- 
volved upon  a  board  of  supervisors,  but  cannot  be  delegated  to  any 
branch  of  the  judicial  department.  It  follows,  that  the  provisions  of 
the  revenue  acta  of  1853,  and  1854,  authonzing  the  court  of  sessions  to 
assess  a  tax  for  county  purposes,  are  UDConstitutional,  and  the  assess- 
ments made  thereunder  are  void.    Sarda^>^ffh  v.  Eicld,  10  Cal.  402. 

VIII.     Superior  Court  or  the  city  of  San  Francisco. 

89.  The  legislature,  in  creating  the  superior  court  of  the  city  of 
San  Francisco,  acted  under  power  given  it  in  the  constJtutioD,  "  to 
eetabli^  such  municipal  and  other  inferior  courts  as  may  be  deemed 
necessary."  From  the  expression  of  this  clause,  taken  together  wi& 
the  constitutional  distribution  of  judicial  power,  tiie  courts  to  be  cre- 
ated could  only  be  of  inferior,  limited  and  special  jurisdiction.  The 
jurisdiction  of  a  municipal  court  must  necessarily  be  confined  to  the 
mnnicipal  territoiy  for  which  it  was  especially  created,  and  the  legis- 
lature has  no  power  to  extend  its  Jurisdiction,  so  as  t»  let  its  process 
mn  beyond  its  territory.  The  act  giving  such  power  to  the  superior 
court,  is  therefore  invalid.     M^er  v.  Kalhnan,  6  Cal.  582. 

40.  The  superior  court  of  San  Francisco,  although  a  mumcipal 
court,  had  power  to  send  its  process  to  enforce  its  judgments  beyond 
die  limits  of  that  city.  The  act  of  ^e  legislature  giving  this  power  is 
clear ;  the  authority  to  render  the  judgment  conceded,  and  the  remedy 
to  enforce  the  judgment,  by  sending  its  process  out  of  the  city,  is  do 
violaticm  of  the  constitution.  The  case  of  Meyer  v.  Kalkman  (6  Cal. 
590,)  ia  overruled ;  mckTnan  v.  O'NeeU,  10  Cal.  292. 

IX.      CODNTY   TuBASUBBa:. 

41.  Statutes  upon  the  same  subject  matter  must  be  construed 
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together,  and  thofle  lunng  genonl  provisions,  must  be  controlled  hy 
tbose  having  special  provifflona.  The  act  of  Apiil  28th,  1857,  extend- 
ing the  term  of  the  office  of  coontj  treasurer  of  Yuba  county,  to  the 
first  M<mdaj  of  January,  1858,  a  a  special  act,  and  must  control  all 
acts  havbg  general  proviaons  in  relation  to  that  office.  The  Ptople 
ex  rel  Fowler  v.  Fefls,  July  Term,  1868. 


X.     Stats  Debt. 

42.  The  8th  article  of  the  oonstitutjon  of  the  state  of  Caliibnua,  pro- 
vides, that  "  the  legislatore  shall  not  in  any  manner  oreato  any  debt 
or  debts,  liability  or  liabilities,  which  shall  ungly,  or  in  Uie  aggregate, 
exceed  the  sum  of  three  hundred  thousand  dollars,  except  in  cases  of 
war,  to  repel  invasion,  or  suppress  insurrection,  unless  the  same  shall 
be  aathonsed  by  acme  law  for  some  single  object,  or  work,  to  be  dis- 
tinctly specified  therein,  which  law  shall  provide  ways  and  means, 
ezcluave  of  loans,  for  tiie  payment  of  the  interest  of  auoh  debt  or  lia- 
bili^,"  etc.  From  the  foregoing,  it  fi}llowB  that  the  act  of  April  8Ui, 
1855,  providing  for  the  survey  and  construction  of  a  wagon  road  to 
the  Sierra  Nevada  mountains,  is  unconstitutional  and  void.  The  case 
of  WaaJdngton  v.  Page  (4  Cal.  388,)  is  overruled  ;  TAe  People  t. 
Johruon,  6  Cal.  499. 

43.  The  act  of  April  18, 1856,  providing  for  the  erecti<Hi  c^  a 
8tat«  capitol,  at  a  cost  not  to  exceed  three  hnndred  thousand  dollars, 
is  onconstitutional  and  void,  and  all  debts  contracted  by  the  state  in 
violation  of  the  eighth  article  tS  the  constitution,  are  likewise  void,  the 
lef^lature  having  no  power  to  levy  a  tax,  or  appropriate  money,  for 
the  pajrment  thereof.     Nougaet  v.  Dtnigltua,  7  Cal.  65. 


XI.      COTOTTIB  AND  OoCNTT  SeATS. 

44.  The  legislature  has  power,  by  act,  to  confer  general  power  of 
taxation,  and  appropiiatitm,  upon  courta  of  sesraoas  for  county  pur- 
poses, and  a  law  in  relation  to  the  appropriation  of  such  taxes,  ia  a 
rule  for  the  government  of  the  coooty  treasurer.  Thompmrn  t.  Itowe, 
2  Cal.  68. 


Dcillizedoy  Google 
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45.  An  act  of  the  legialatare,  ^ving  to  &  board  of  superriaors, 
power  to  purchase,  or  receive  any  property^  for  the  uae  of  the 
eoiiu^,  "  to  erect  or  lease  a  court  house,  jail,  and  such  oUier  buildings 
as  ma;  be  neceasaiy  for  the  use  of  the  county,"  confers  power  est  the 
■npervisors  to  purchase  lands  on  which  to  erect  Ihoee  buildings.  De- 
Witt  V.  San  Francisco,  2  Cal.  296. 

46.  The  act  of  1854,  entitled  "  an  act  amendatory  of  an  act  to 
pronde  for  the  permanent  location  of  seats  of  justice  of  the  several 
conntaes  of  the  state,  passed  April  11, 1850,"  provides  that  whenever 
Uie  inhabitants  of  any  county  of  this  state  desire  to  remove  the  seat 
of  justice  of  tbe  county,  from  the  place  where  it  is  fixed  by  law,  or 
otherwise,  they  may  present  a  petition  to  the  county  judge,  praying 
such  removal,  and  an  election  shall  be  held  to  determine  to  what 
place  such  removal  shall  be  made  ;  so  much  of  the  act  as  requires  the 
county  judge  to  call  the  election,  is  iineoostitutional  and  void,  the  same 
beitjg  a  ministerial  act,  to  the  exercise  of  which  tbe  judiciary  is  not 
competent.     lackey  v.  Marlhttrt,  5  Cal.  343. 

47.  Where  the  right  of  a  holder  of  couuty  warrants  had  become 
fixed,  by  presentation  to  the  county  treasurer  for  payment,  there  being 
money  in  the  bvasury  for  that  purpose,  no  subsequent  act  of  the  le^pa- 
lature  could  intervene  to  divest  rights  already  acquired.  The  legisla- 
ture has  power  to  direct  in  what  manner  tbe  revenue  of  a  county  shall 
be  disposed  of,  but  where  the  right  of  a  party  has  become  vested,  it 
cannot  be  talcen  away  by  legislative  enactment.  Laforye  v.  Magee,  6 
Gal.  650. 

48.  The  right  to  locate  coun^  seats  by  vote  of  the  people,  may 
be  conferred  upon  the  different  counties  by  act  of  the  legislature,  for 
although  the  legislature  cannot  delegate  its  general  legislative  author^ 
i^,  still,  it  may  auUiorize  many  thiogs  to  be  done  by  others,  which  it 
mi^t  properly  do  itself.     Uphtan  v.  Supennsors,  8  CaL  378. 


XII.    Fund  Commissioners. 

I 

49.     In  conformity  to  the  act  of  1851,  entitled  "an  act  to  authorize 

the  funding  of  the  floating  debt  of  the  city  of  San  Francisco,  and  to 

provide  for  tbe  payment  of  the  same,"  the  creditors  of  the  atj  of  San 


CONSTITUTIONAL  LAW. 


FnneiBfio,  aniTeiidsrad  their  cliums  then  due,  for  boDds  payable  at 
distant  periods.  This  act,  thoa  accepted  hy  creditor  and  debtor,  has 
every  element  of  an  executed  contract,  and  entered  into  and  fonned  a 
part  of  the  obligationB  executed  in  pursuance  thereto ;  and  being  of 
this  character,  it  is  not  competent  for  the  legislature  to  change  its 
terms,  without  the  sanction  of  the  creditors,  and  neither  the  courts  nor 
the  legislature  can  change  it  in  anj  substantial  particular.  The  eon- 
aolidation  act  of  1856,  simply  alters  the  mode  of  levying  taxes,  the 
result  not  being  changed.  People  v.  Bond,  10  Cal.  563  ;  P&r^  v. 
JHllinffAatt,  10  Cai;  584. 

50.  Where,  by  the  actof  flie  legislature  of  1851, «  board  of  fund 
commissioners  was  created  for  tiie  city  of  San  Francisco,  and  in  con- 
formity to  said  act,  the  holders  of  city  indebtedness  surrendered  the 
same  and  received  city  bonds  therefor,  such  act  must  be  regarded  as 
a  law  authoriisiDg  a  contract  between  the  city  of  San  Francisco,  and 
her  creditors,  who  surrendered  the  old  indebtednesa,  and  took  a  new 
security,  bearing  a  different  rate  of  interest,  which  entered  into  and 
became  a  part  of  the  contract,  and  which  cannot  be  so  altered  or  amended 
as  to  destroy  or  imptur  the  rights  of  the  parties,  or  the  fund,  set  apart 
for  the  security  of  the  bond  holders.     The  People  t.  Woods,  7  CaL  579. 

XIII.    Lands  covered  by  tidb  water. 

51.  The  right  of  the  state  to  hold  the  complete  sovereignty  over 
her  navigable  bays  and  rivers,  has  been  established  by  repeated  de- 
cisions, and  although  her  ownership  is  attributed  to  her,  for  the  purpose 
of  preserving  the  public  easement,  or  right  of  navigation,  there  is  noth- 
ing to  prevent  the  exercise  of  her  power,  in  certain  cases,  to  destroy 
the  easement,  in  order  to  subserve  the  general  good,  which,  when  dcme, 
subjects  the  land  to  private  proprietorship.  Eldridge  v.  Crowetl,  4 
CaL  80. 

52.  An  act  of  the  legislature,  providing  for  the  disposition  of  cer- 
tain property  of  Ijie  state  of  California,  which  requires  the  city  of  San 
Francisco  to  depout  a  map  of  the  property  granted,  in  the  ofSce  of 
the  secretary  of  state,  correctly  delineating  tho  boundaries  of  said 
properly  by  means  of  red  lines,  does  not  make  such  map  conclouve 
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evidence  of  the  extent  (^  the  grant,  vbere  the  boun{liuiea  are  com- 
^tel;  Bpecified  in  the  act.     Cook  v.  Btmnett,  4  Gai.  897. 

53.  The  legialatare  have  no  constitutiotial  power  to  coDfirm  a 
frandoleiit  or  void  grant ;  a  grant  of  Idod  made  to  a  person  («■  corporar 
tion  is  irreTocable,  and  cannot  be  resumed  by  any  subBequent  loca- 
tive act.     Smitk  t.  Morte,  2  Oal.  545. 


XIV.     Taxes. 

54.  The  revenue  act  of  Maj  18lh,  1853,  imposing  a  penalty  on 
aadioneera,  for  eeUing  real  or  peraooal  property  without  a  Ucenee ; 
and  also,  (m  all  persona  neglecting,  or  refusing  to  pay  the  tas  levied, 
on  those  selling  any  goods  within  this  state,  condgned  from  any  other 
state  or  foreign  country,  owned  by  persons  not  domiciled  in  this  state, 
is  neither  in  derogation  of  the  constitution  of  this  state,  or  of  that  of 
the  United  States.     The  People  v.  Coleman,  4  Cal.  46. 

55.  The  power  of  the  leg^ature  to  tax  trades,  profesfdons,  and 
occupations,  is  a  matter  completely  within  the  control,  and  rests  in  the 
Bound  discretdon  of  the  legislature.     lb. 

56.  The  taxing  power  is  an  incident  of  sovereignty,  the  exercise 
of  which,  belongs  exclusively  to  every  state,  and  attaches  alike  upon 
eveiything  which  comes  within  its  jurisdictjon.     lb. 

57.  By  well  settled  rules  of  construction,  the  right  of  the  state  to 
regnlate  commerce,  is  concurrent  with  that  of  congreae,  with  the  un- 
deTBtanding,  always,  tiiat  state  regulations,  inconsistent  with  those  of 
the  federal  government,  must  give  way.     Ih. 

58.  Whatever  exists  within  the  territorial  limits  of  a  state,  in  the 
Ibrm  of  property,  real  or  personal,  with  the  exceptions  provided  by 
law,  is  subject  to  its  laws ;  and  also,  the  numberless  enterprises  in 
which  it«  citizens  may  be  engaged,  are  subjects  of  state  regulations, 
ud  state  taxation,  tmd  ther$  is  no  federal  power  under  the  constitu- 
tion which  can  impair  this  exercise  of  state  sovereignty.     lb. 

59.  The  revenue  act  of  1854,  anthorizes  the  collector  to  receive 
a  portion  of  the  taxes  in  comptroller's  warrants.  The  acta  of  1855 
and  1856,  provide  tor  the  funding  of  the  state  debt,  and  the  coUeo- 
tion  of  the  revenue  in  gold  and  silver,  and  forbid  the  state  treasurer 
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from  liquidating  any  of  the  indebtedness,  except  in  the  mode  pranted 
out  by  that  act.  The  law  doea  not  faror  repeals  bj  implication ;  but 
where  ^ere  is  a  conflict  between  two  acts,  that  cumot  be  reconciled, 
the  last  act  moat  govern.     Scofield  t.  White,  1  Gal.  400. 

a.     Fordgn  miner'a  Tax. 

60.  The  act  of  the  legislature,  prohibiting  foreigners  &om  work- 
ing the  gold  mines,  except  on  condition  of  paying  a  certain  sum  each 
month  for  the  privilege,  is  not  repugnant  to  the  constitution  of  this 
state,  or  the  constitution  of  the  United  States,  or  the  treaties  of  the 
United  States,  with  foreign  powers.    The  People  v.  Naglee,  1  Gal.  282. 

61.  The  state  hag  the  power  to  require  the  payment,  by  forngn- 
ers,  of  a  Ucense  fee,  for  the  privilege  of  working  the  gold  mines  in 
this  state,  and  the  exercise  of  such  power  is  not  in  conflict  with  the 
constitution  of  the  United  States.  In  determining  the  boundaries,  <^ 
apparently  conflicting  powen,  between  the  states  and  the  general 
government,  the  proper  question  is,  not  so  much  what  has  beeo,  in 
tonus,  reserved  to  the  states,  as  what  has  been,  expressly,  or  by  neces- 
sary implication,  granted  by  the  people,  to  the  national  government, 
for  each  state  possesses  all  the  powers  of  an  independent  and  sov- 
ereign nation,  except  so  far  as  they  have  been  ceded  away  by  the  con- 
stitotion.    lb. 

b.     ImmigrofU  Tax. 

62.  The  act  of  April  28th,  1855,  imporang  a  tax  of  fifty  dollars 
on  eveiy  person  arriving  in  this  state  by  sea,  who  is  tacompetent  to 
become  a  citizen,  is  invalid  and  void.  The  power  of  congress  to  reg- 
nbte  commerce  witji  foreign  nations  and  among  the  states,  is  aa  ez- 
cluave  power.     The  People  v.  J)otmur,  7  Cal.  169. 

XV.    Tbstihoxt  of  Neoboes,  Indians,  a2Td  Mulattobs. 

63.  The  8d4th  section  of  the  act  concerning  cinl  cases,  provides, 
that  no  Indian,  or  negro,  shall  be  allowed  to  testify  as  a  witness,  in  any 
action  or  proceeding,  in  which  a  white  person  is  a  puty.  The  14di 
section  of  the  act  of  April  16tii,  1850,  regulating  crindnal  proceed- 
ings, provides,  that,  "  no  black,  or  mulatto  person,  or  Indian,  shall  be 


CONSTITUTIONAL  LAW. 


aDowecl  to  gire  eTidence  in  &yor  of,  or  agEtinst  &  white  man"  In 
tboee  acts,  Uie  le^siatore  adopted  Uie  most  oomprehenrire  tenns  to 
embrace  every  known  claee,  or  shade  of  color,  as  the  apparent  de^gn 
was  to  protect  the  white  person  from  Hie  influence  of  all  testimcmj 
other  than  that  of  a  person  of  the  same  caste.  The  nee  of  these  terms 
most,  by  eyeiy  sound  rule  of  coiiBtruction,  exclude  every  person  not 
of  white  blood.     The  People  t.  SaU,  4  Cal.  899. 

XVI.       TrBATIBS  with   FORBION  QoVEIUfMENTS. 

64.  The  traaty-makmg  power  can  only  he  coeral  with  the  express 
gnnt  of  power  to  the  federal  gOTemment,  and  can  never  be  extended, 
by  impfieation,  to  the  reserved  powers  of  the  states,  or  matten  which 
belong  to  state  sovereign^,  or  the  right  which  appertains  to  each  state 
to  govetn  her  own  domestic  concerns,  and  establish  her  own  police 
regoIationB ;  neidier  can  the  exercise  of  this  power,  on  the  part  of  the 
|mfflde&t  and  senate,  be  extended  to  matters  which  are  the  proper 
■objects  of  congresfflonal  legislation.  The  true  interpretation,  is,  that 
when  the  treaty  embraces  matters  which  are  the  subjects  of  legislation 
by  congrsss,  it  will  require  an  act  of  le^slatiou  to  cany  it  into  effect ; 
i^erwise,  powers  which  are  expressly  prohitnted  to  congress,  or  re- 
served to  tiie  states,  may  be  exercised  through  the  instrumentality  or 
omnipotence  of  die  treaty-making  power.  Seimsggn  v.  Bofer,  6 
Cal.  250. 

65.  The  power  must  be  construed  in  reference  to  the  powers  dele- 
gated to  the  United  States,  and  tltoee  reserved  to  the  states,  and  must 
be  further  limited  to  objects  which  are  peculiar  and  proper  subject 
matters  of  the  treaty  stipulation.  The  treaty  stipulations  between  the 
Umted  States  and  the  Haoseatic  towns  of  Lubeck,  Bremen,  and  Ham- 
burg, in  relation  to  non-resident  aliens  inheriting  real  estate,  are  void, 
the  comtitution  of  this  state  expressly  prohibiting  noihrosident  aliens 
from  inheritance.     lb. 


XVn.    Slavery. 
66.    The  conslitutdonal  right  of  a  state  to  legpslate  on  the  subject 


of  alaveiy,  for  police  purposes,  and  for  its  own  internal  govemmeDt, 
and  for  the  protection  of  tJie  state  from  an  obnoxious  class  of  popular 
ti(Hi,  has  been  full;  recognized  by  the  United  States,  and  ia  not 
in  conflict  with  her  laws  m  constitution.     In  the  matter  of  ParkaUy  2 

Cat.  im. 


XVm.    ADHntALTT  JnRiSDicnoit,  See  Juribdiction. 

67.  The  states  are  not  deprived  by  the  constitution  of  the  United 
States,  of  the  power  to  confer  upon  their  own  courts  all  admiralty  and 
maritime  jurisdiction ;  consequently,  congress  has  no  power  to  make 
this  jurisdiction  exclusive  to  the  federal  courts,  and,  therefore,  the  act 
of  the  C&Efomia  legislature,  oonferriag  admiralty  jurisdiction  upon  the 
district  courts  of  this  state,  is  cooslatntional.  Tat/l^"  v.  The  Steamer 
Columbia,  5  Gal.  268. 


CONTEMPTS. 

1.  The  judgments  and  orders  of  courts  or  judges,  on  the  subject 
of  c<H)tempt3,  are,  by  our  statutes,  declared  to  be  final  and  oonclu^ve  ; 
and  it  has  been  established  by  judicial  deciuons,  that  under  the  writ 
of  luAeaa  corpm,  the  supreme  court  cannot  review  the  orders  of  another 
coart  in  such  cases,  but  can  only  investigate  the  un^e  point  of  juris- 
diction.  Contempt,  is  defined  by  our  statute,  to  be  the  disobedience 
or  resistance  of  a  lawful  order  of  a  court  or  judge.  Exparte^  Cohen 
and  Jonet,  5  Cal.  494. 

2.  Where  a  party  committed  for  coutempt,  by  his  affidavit,  uncon- 
tradicted, shows  that  he  has  complied,  as  far  as  it  is  posable,  with  the 
order  of  the  court,  and  that  it  is  not  in  bis  power  to  comply  further,  it 
is  a  sufficient  expurgation,  and  the  order  directing  his  imprisonment, 
under  these  drcumstances,  is  an  excess  of  jurisdiction,  and  void. 
Adam  v.  HatkdX  ^  Woods,  6  Cal.  316. 

3.  Although  courts  are  the  exdumre  judges  of  their  own  contempts, 
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rtQl,  by  oar  atatnte,  a  party  cannot  be  impiismed,  for  ne^Mting  or 
refufdng  to  perform  an  act,  that  it  appears,  is  not  in  hia  power  to  per^ 
form.     lb. 

4.  Under  onr  statate,  the  power  of  a  court  to  puniah  ibr  a  oon- 
tempt,  is  limited  to  a  fine  of  9500,  and  imprisonment  for  five  days, 
except  when  ihe  contempt  coDBieta,  in  tlie  omiaeion  to  do  an  act  which 
is  yet  in  the  power  of  the  person  to  perform,  in  which  case  he  may  be 
impiisoned  unUI  he  performs  it.     Ex  parte,  Cohen,  6  C&I.  318. 

5.  The  exercise  of  the  power,  by  coorta,  to  pniiiah  for  oonteiiq»te 
IB  regulated  by  the  statute.  The  cases  in  which  a  court  may  punish 
tor  contempt,  are  pointed  out,  and  tbe  penalty  fixed ;  and  where  a 
witness  is  imprisoned  for  refusing  to  answer  certain  questions,  in  a 
cause  before  the  court,  if  the  cause  is  dismissed,  he  should  be  dis- 
charged, or,  he  will  be  released  on  habeas  corpus.  Ex  parte,  Bawe, 
7  Cal.  175. 

6.  The  haheat  corpus  act,  provides,  that  when  the  prisoner  is  held 
by  virtue  of  process,  from  any  court  of  this  state,  or  judge,  or  officer 
thereof,  such  prisoner  may  be  discharged  for  different  causes  stated, 
one  of  which  is,  "  when  the  process,  though  proper  in  form,  has  been 
issued  in  a  case  not  allowed  by  law."  The  act  required  to  be  performed, 
must  be  specified  in  the'  warrant  of  commitment.  The  supreme  court 
has  the  right  to  set  aside  the  order  of  an  inferior  court  in  a  case  <^ 
contempt.     Bx  parte  Rmce,  7  Cal.  181;  Ware  y.  Robinson,  9  Cal.  107. 


CONTINUANCE,  See  Practice. 

1.  To  entitle  a  parly  to  a  continuance  on  account  of  ha  absent 
witness,  the  affidavit  must  disclose  diligence  on  the  part  of  the  appli- 
cant, and  that  the  proof  deagned  to  be  obtfuned  by  the  delay,  would 
constitute  a  defense  in  the  action.     HancUy  r.  Stirling,  2  Cal.  473. 

2.  Where  tiie  defendant's  answer  was  filed  May  10th,  1852,  and 
the  appGcation  for  a  continuance  to  take  testimony  of  a  witness  in  New 
York,  was  filed  June  14th,  1852,  during  which  time,  no  attemfA  was 
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made  to  sue  oat  a  <x»ninia»OD  for  the  purpoee,  held,  that  tius  was  not 
aoffioieat  diligence  to  eatiUe  a  party  to  the  indulgence  applied  for. 
Pia-iM  Y.  Bolbrook,  2  Oal.  598. 

8.  The  agreement  of  counsel  for  the  continuance  (^  a  cause, 
not  reduced  to  writing,  cannot  be  regarded  by  the  court.  PertUta  v, 
Mariea,  3  Cal.  185. 

4.  The  absence  of  counsel  by  reason  of  sidcness,  is  a  good  cause 
for  tbe  postponement  of  the  trial,  and  the  continnance  of  the  cause, 
eqieciaOy  in  ciinunal  cases.     The  People  v.  Logan,  4  Cal.  188. 

5.  An  affidavit  on  Khich  a  continuance  is  asked,  must  set  forth 
that  such  testimony  is  not  merely  cumulative,  and  cannot  be  proved 
by  another,  but  that  such  application  is  not  made  for  delay,  and  must 
state  the  character  of  the  diligence  used  to  obt^  the  attendance  of 
the  witness.     People  v.  Thompaon,  4  Cal.  23S. 

6.  On  an  appUcadon  of  the  accnsed,  in  a  criminal  case,  tor  a  con- 
tinuance, on  the  ground  of  tiie  absence  of  a  material  witness,  and  on 
filing  his  affidavit  showing  the  materiality  of  the  evidence,  it  is  the 
duty  of  the  court,  in  the  absence  of  evidence  tending  to  discredit,  or 
throw  suspicion,  upon  tlie  application,  to  postpone  the  cause,  to  afford 
tlie  prisoner  reasimable  time  to  procure  the  attendance  of  his  witness. 
It  is  not  sufficient,  for  the  district  attorney  to  agree  that  the  wituesa 
would  depose  to  certain  facts,  if  present ;  he  must  admit  the  truth  of 
those  facts  absolutely.     The  People  v.  Diaz,  6  Ctd.  249. 

7.  Affidavits  for  a  continuance  must  show,  that  there  are  no  other 
witnesses  by  which  the  same  facts  can  bo  proved.  On  an  appeal,  in 
the  absence  of  the  testimony,  every  legal  intendment  is  in  favor  of  the 
ruling  of  the  district  judge.     People  v.  Domingo  Quincy,  8  Cal.  89. 

8.  The  gruiting,  or  refiirang  a  continuance,  rests  in  the  sound  dis- 
cretion of  the  court  below ;  and  its  ruHng  will  not  be  revised,  except 
for  the  most  cogent  reasons.  The  mistaken  advice  of  counsel  to  his 
client,  not  to  appear  for  the  trial,  was  no  ground  for  a  continuaQce. 
Mmgrove  v.  PerHra,  9  Cal.  211. 
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CONTRACTS. 


I.    Validitt. 

H.      CosSTRDCnOM. 

a.  Generallj. 

b.  Conditions  precedent, 
c     Conditions  concurrent. 

d.  Damages. 

e.  Variance. 

f.  For  conveyance  of  land. 

g.  Wi^  corporations. 
in.    Particular  Contracts. 

».  By  agents. 

b.  Alteration  of. 

e.  For  transportation  of  passengers. 

d.  Between  hnsband  and  wife. 

e.  Of  affreightment. 

f.  Not  to  ran  steamers. 

g.  Charter  par^. 

b.  Municipal  corporations. 

L  Between  partners, 

j.  By  and  with  public  officers. 

k.  With  attorneys  at  law,  See  Attornkys. 

I.  Breach  of  contract. 

m.  Not  to  sue. 

n.  Joint  stock  companies. 

o.  For  serriceB. 

I.    Valuhtt. 

1.  By  the  rules  of  the  oitiI  law,  the  mere  non-performance  alone, 
witluD  (he  stipulated  time,  does  not  annul  a  contract,  unless  the  time 
is  of  its  very  nature  and  essence.  If  the  grantor  of  an  estate,  upon 
conditions  subsequent,  does  not  complun  of  a  breach,  it  does  not  lie  in 
the  mouth  of  any  one  else  to  do  so.     Holliday  t.  Wett^  6  Cal.  519. 

2.  In  a  suit  in  chancery  to  enforce  the  spe<afio  perfbnnanoe  <^  a 
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contract  for  the  coDTeyttnce  of  land  by  **  a  good  and  8u£Scient  deed," 
at  a  subsequent  date,  held,  tbat  time  is  not  of  tbe  eaaence  <^  a  c(m- 
tract  for  ihe  sale  (£  real  estate,  unless  made  so  bj  some  express  agree- 
ment of  tbe  parties.  If  dte  partjr  seeking  a  specific  performance,  has 
been  guilty  of  gross  ladiea,  or  has  been  inexcusably  negligent  in  per- 
forming the  cimtract  on  his  part,  or,  if  there  has,  in  the  intermediate 
period,  been  a  material  change  in  circumstances,  affecting  the  rights, 
interests,  or  obUgationB  of  the  parties,  in  all  such  cases,  courts  of 
equity  will  refuse  to  decree  specific  perfi^rmance,  upon  die  pliun 
ground  that  it  would  be  inequitable  and  unjust.  But,  except  under 
circomstances  ^  this  sort,  or  of  an  an^gous  nature,  relief  will  be 
^ven  to  the  par^  who  seeks  it,  if  he  comes  within  a  reasonable  time, 
although  he  has  not  complied  with  tbe  strict  terms  of  the  contract,  by 
his  accounting  in  a  reasonable  manner  for  his  delay.  Brown  y.  Co* 
vmand,  6  Cal.  666. 

8.  In  some  cases,  Ae  owitract  of  sale  ia  complete  before  actual 
delivery,  so  as  to  throw  tiie  risk  of  loss  on  the  vendee.  7^»on  v. 
Went,  2  Cal.  122. 

4.  In  a  contoaot  for  the  delivery  of  a  vessel,  where  no  place  is 
named,  it  is  sufficient  as  a  delivery,  if  the  person  who  is  to  deliver, 
ofiers  to  make  the  delivery  at  a  convement  place,  naming  it.  AUiert- 
xm  V.  a>ofxr,  5  Cal.  176. 

5.  A  written  contract  to  pay  more  than  ten  per  cent,  interest  per 
annum,  fiv  indebtedness  incurred  prior  to  the  date  of  the  contract,  is 
v<Hd  for  want  of  condderation,  as  to  the  excess  of  interest  prior  to  its 
date.  The  indebtedness  being  only  for  the  principal  and  legal  interest, 
is  not  sufficient  to  support  a  contract  to  pay  a  greater  amount  than  was 
due.    Adamt  v.  Battmfft,  6  Cal.  126. 

6.  Where  the  plaintiff  contracted  with  the  defendant,  to  cut  a 
ditch  for  nuning  purposes,  for  a  certain  amount,  to  be  paid  in  instal- 
ments at  various  times  as  the  work  progressed,  the  defendants  having 
it  at  their  option  to  pay  a  portion  of  the  contract  price  in  water  at 
twenty-five  cents  per  inch,  or  to  pay  the  whole  in  money,  and  where, 
during  the  progress  of  the  work,  the  plaintiff  assigned  the  contract  to  a 
third  party,  and  afterwards  commenced  suit  to  recover  money  due 
tliere(m,  and  damsgu  for  non-deliveiy  of  the  water,  or  the  difference 


in  price  between  what  the  pluntiff  ms  to  pay  for  it,  and  the  {»tce  that 
it  was  then  actually  worth,  held,  that  aa  the  asBgnment  of  the  c<»- 
tract  by  plaintiff,  operated,  by  its  tarmB,  as  a  present  and  efectaal 
change  of  owneiship  in  tbe  subject  matter,  the  title  is  Bapposed  in  law 
to  remun  diveated,  until  it  be  affirmatively  ahown  that  the  ODnditi(Hi  <A 
the  defeasance  has  happened.  It  is  not  unlike  a  chattel-mortgage, 
which  conveys  the  thing  mortgaged.  Until  payment,  according  to  the 
terms  of  the  asagument,  be  made  and  proved,  the  rights  of  the  plain- 
tiff to  the  contract  passed  to  the  assignee.  Myen  v.  South  Feather 
Water  Co.,  10  Cal.  579. 

7.  A  contract  to  deliver  to  the  plaintiff  as  many  grapes  as  he 
shoold  wish,  at  a  given  price,  amounts  to  a  mere  offer  on  tite  part  of 
the  defendant,  which  tbe  plaintiff  has  a  ri^t  to  accept,  or  reject,  and 
the  defendant  to  retract,  at  any  time  before  acceptance.  When,  how- 
ever, the  pltuntjff  named  the  quantity  which  he  would  take  under  the 
offer,  the  contract  was  completed,  and  both  parties  were  bound  by  it. 
Kdler  V.  Yharrii,  3  Cal.  147. 

II.      COKBTBncnON. 
a.     OentraUy. 

8.  A  parol  variation  of  an  agreement  under  seal,  will  be  upheld 
after  its  execution,  and  must  be  regarded  as  a  wuver,  which  excuses 
the  performance.     McDonald  v.  M.  L.  W.  Co.,  4  Gal.  S35. 

9.  Oral  testimony  is  not  admissible,  to  contradict,  vary,  or  mate- 
rially affect,  by  way  of  explanation,  any  written  contract,  whether 
within  the  statute  of  &aads,  or  not,  provided  the  contract  is  perfect 
wi^n  itself,  and  is  capable  of  a  clear  and  intelligible  exposition,  &om 
its  terms.     Sayre  v.  NichoU,  7  Cal.  536. 

10.  Against  an  action  upon  a  specialty,  an  executed  parol  agree- 
ment will  be  a  good  defense.     Beach  v.  ComUvdy  4  Gal.  815. 

11.  A  parol  agreement,  varying  tiie  terms  of  a  contract  under 
seal,  ifl  properly  enforced  under  indeUtaiat  aggumptit,  when  the  parol 
agreement  has  been  executed.      Whiting  v.  Setlep,  4  Cal.  327. 

12.  Where  a  party,  in  consideration  of  the  conveyance  c^  land  to 
turn,  agrees  to  pay  an  outtstanding  note  of  his  vendor,  and  writes  his 


name  on  its  back  aa  a  memwanditin  of  the  agreement,  acknowledging 
lua  liability,  and  the  Tender  clfuma  on  &io  original  agreement,  vherebj 
tlie  vendee  became  primarilj  and  uncouditionall;  liable,  tbe  endor&&- 
ment  apoa  the  note  being  a  memorandum  of  eaid  agreement,  parol 
testimony  as  to  the  deed  was  admissible.  Palmer  y.  IHpp,  8  Cal.  95. 
18.  Written  conbracts  cannot  he  varied  by  parol  evidence,  where 
the  intention  of  the  parties  is  ez{w«BBed  with  sufficient  certainty  to  be 
understood ;  evidence  of  surrounding  circumstances  will  not  be  ad- 
mitted to  ezplun  its  meamng.     Lennca-d  v.  Viaeka;  2  Gal.  37. 

14.  Where  a  specific  contract  exists  as  to  labor,  the  current  rate 
of  wages  cannot  be  considered,  and  the  fact  Uiat  the  plaintiff's  ser- 
vicea  were  worth  more  than  the  contract  price,  would  not  warrant  the 
court  in  presmnmg  ^t  hoard  was  included.    lb. 

15.  In  the  absence  of  ambiguity  on  the  face  of  a  contract,  parol 
evidence  is  inadmissible  for  the  purpose  of  varying  its  terms,  or  altera 
ing  the  character  of  the  liability  which  it  creates.  Where  vendors 
cannot  recover  on  their  written  contract,  and  there  has  been  a  partial 
dehvery  of  the  goods  sold  under  it,  they  may  recover  the  value  of 
those  deUvered,  on  a  ^lantum  valiant.     Ruiz  v.  Norton,  4  Gal.  355. 

16.  Where  Hiere  was  a  special  contract  to  build  a  corral^  and  it 
was  proposed  on  the  trial,  by  the  defendant,  to  prove  that  the  corral 
would  not  answer  the  purpoge  for  which  it  was  intended,  the  question 
to  be  decided  between  the  parties  was,  not,  whether  it  would  answer 
the  purpose,  but  whether  it  was  built  according  to  the  terms  of  the 
contract.     KendaU  v.  VaU^'o,  1  Cal.  371. 

17.  All  aontracta  made  in  California  befbre  the  22d  April,  1850, 
must  have  their  effect  and  construction  according  to  the  rules  of  the 
civil  law.    Fowler  v.  Smiih,  2  Cal.  568. 

18.  A  contract  under  seal  may  be  rescinded  by  a  parol  agree- 
ment, provided  the  parol  agreement  be  executed.  Where  a  contract 
was  entire,  and  the  covenants  were  dependent,  if  the  pluntiH^  break 
their  covenant  openly,  the  defendant  is  discharged.  Green  v.  TTeUa 
^  Go.,  2  Cal.  685. 

19.  In  an  action  to  recover  upon  a  contract  of  sale  of  a  cargo  d 
two  thousand  barrels  of  flour,  sold  by  ptaintUb  to  defendant,  and 
named  in  the  sale-note  as  "  Haxall "  floor,  it  will  not  aviul  the  vendor, 


lh»t  he  tendered,  in  folfillment  of  &e  coDtract,  floor  of  another  brand, 
«qiul  in  qualitj  and  value  to  '*  Haxall ;"  and  alQiough  the  vendor  de- 
livered, on  the  vendee's  order,  id  favw  of  a  Bub-vendee,  fbr  fiftf  bar- 
r«l8  of  the  cvgo,  fiftj  barrels  of  a  difereat  brand  frcm  "  Haxall,"  the 
vendee  will  not  be  bound  to  receive  more  of  a  different  brand.  The 
lue  of  the  word  "  Haxall  "  in  the  sale-note,  amounts  to  a  warranty 
that  tJie  flour  was  "  Haxall."  The  vendee  may  avail  himeelf  of  &and, 
breach  oi  warranty,  or  &ilure  of  consideration  by  way  of  defense  in 
an  action  upon  the  contract.     Flint  v.  Lyon,  4  Gal.  17. 

20.  An  auctioneer  who  sells  a  balance,  without  specifying  quantity,  , 
aod  afterwards  malces  and  renders  a  bill  of  parldculars  to  die  pur* 
chaser,  and  receives  a  portion  of  Uie  purchase  money,  is  bound  to 
deliver  tiie  quantity  mentioned  in  the  bill  of  particulars,  the  contract 
haviitg  become  an  executed  contract.  Burgoyne  v.  Middleton,  4 
Cal.  &4. 

21.  Where  one  employs  another  at  a  certun  stipulated  piice  for  a 
certain  time,  and  the  employee  remains  in  the  employ  for  a'longer 
term,  the  rule  of  law  is,  that  where  there  is  no  new  contract,  the  same 
rate  of  compensation  ia  to  be  paid.  NichoUon  v.  Patcldn,  5  CaL 
474. 

22.  Where,  in  powers,  covenants,  reteases,  or  other  contracts,  a 
sever^  interest  is  alone  expressed,  no  general  terms  authorize  the 
meaning  to  be  extended  to  a  joint  interest.  JohnaUm  v.  Wrighi,  6 
Cal.  373. 

23.  Where  the  defendant,  in  consideration  that  the  plaintiff  would 
extend  the  time  for  tiie  payment  of  a  note  held  by  Him  agunst  A, 
executed  a  guaranty,  that  A  would  pay  the  note  within  a  time  speci- 
fied, and  for  the  same  consideration,  agreed  to  give  the  plmtiff  cei^ 
taia  checks,  which  be  was  to  receive  as  a  public  officer,  and  to  sell 
certain  produce  and  live  stock,  and  apply  tiie  proceeds  in  payment  of  the 
note,  and  that  a  ^ure  of  the  defendant  to  apply  the  checks,  &c., 
in  payment  should  amount  to  a  forfeiture  of  the  eztenedcm  of  time, 
held,  that  a  failure  to  pay,  as  specified,  left  the  plfuntiff  at  liberty  to 
pursae  bis  remedy  upon  tlie  note  against  A,  and  in  case  of  any 
deficiency,  he  might  compel  the  defendant  te  make  the  same  good 
at  the  end  of  the  period  agreed  upon.    Donakae  v.  Q^,  7  Cal.  242. 
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24.  Where  A  delivers  to  B,  a  quanti^  of  aagar  apon  fto  agree- 
ment that  B  should  repack  and  mi:i  the  same,  and  account  to  A  at  a 
certain  price,  and  that  all  obtuned  over  such  price  for  the  same,  should 
be  divided  between  the  parUee,  fuid,  that  such  contract  did  not  amoont 
to  a  aale,  and  that  the  property  is  the  eugar  remMns  in  A.  To  estop 
A,  it  Eihoold  appear  that  declaratwuB  were  made  hy  him  to  a  cred- 
itor of  B,  who  seized  B's  goods,  aod  who  parted  with  some  right  or 
fulrantage  apcm  the  faith  of  such  informatjon.  Goodale  y.  ScaimeU, 
8  Cal.  27. 

25.  Where  the  pluntJIf  ia  one  of  the  contractors  for  erecting  a 
building,  it  is  not  against  public  policy  that  he  should  act  as  superin- 
tendent of  the  same,  and  where  he  acts  as  such  in  good  futh,  he  ia 
AntiUed  to  receive  compensation  equivalent  to  the  value  of  his  services. 
Shmo  V  Aru^ewg,  9  Cal.  73. 

b.     CoruHtunti  precedent. 

26. '  Where  W.  sold  to  B.  an  interest  in  a  mining  clum,  warranting 
tiie  title  to  the  same,  for  $1^00,  on  tlie  following  conditii»)s :  that  B. 
should  pay  to  W.  all  tiie  dividends  that  should  be  declared  on  said 
interest,  and  also  the  proceeds  of  hia  wages  due  him  for  labor  in  said 
clum,  after  receiving  ten  dollars  per  month,  for  his  support,  until  the 
amount  so  pud  should  equal  the  sum  of  $1,500,  and  that  llten  the  bill 
of  sale,  which  was  placed  in  escrow,  should  be  delivered  to  B.  B. 
woriied  a  ediort  time  in  the  chum,  and  then  abandoned  work  therein, 
and  did  not  work  elsewhere,  nor  pay  his  wages,  towards  the  hquid- 
ation  of  the  purchase,  but  the  chum  was  worked  by  the  parties 
in  possesaon,  and  the  proceeds  coming  to  the  interest  transferred, 
amounting  to  more  than  $1,500. — Held,  that  B.  was  not,  under  the 
circumstances,  entitled  to  the  chdm,  not  having  complied  with  his  part 
of  the  contract  of  sale.     Beem  v.  McKtmck,  10  Cal.  538. 

27.  Where,  on  a  contract  for  the  purchase  of  lumber,  the  pur- 
chaser was,  by  the  terms  of  the  contract,  to  deognate  some  certiun 
wharf  at  which  the  lumberwas  to  be  delivered,  and  on  an  offer  by  the 
seller  to  deliver,  refused  to  dcEdgnate  the  place,  held,  to  be  a  breach 
of  a  cwiditaon  precedent,  on  the  part  of  tJie  purchaser,  that  absolved 
the  seller  from  his  liability.     Warwr  v.  WUton,  4  Cal.  810. 
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58.  Where  the  defendant  edpnlates  to  sell  to  the  jJaintiff,  mei^ 
diandise  shipped  from  a  foreign  port,  for  San  Francisco,  and  the  parliea 
agree  that  the  contract  shall  be  mntnally  binding  upon  them  nntil  the 
uiival  of  the  ehip,  the  fulfillment  of  the  contract,  on  cither  ^de,  de*  . 
peodfl  on  the  coDtingency  of  the  ship's  arrival,  and  no  action  can  be 
Diiutiuiied  by  the  vendee,  if  the  ship  never  arrived  at  her  port  of 
destination.     Middleton  v.  BaMingall,  1  Cat.  446. 

29.  Where  a  creditor,  in  coasideratlou  of  the  guarantee  of  a  third 
party,  agrees  to  stay  proceedings  od  a  judgment  against  his  debtor,  on 
a  aoit  against  the  guarantor,  the  pluntiff  must  prove  the  stay  of  pro- 
ceedings, as  a  condition  precedent  to  a  recovery.  But  where  this  was 
not  done,  in  the  opening,  and  the  defendant  nas  entiUed  to  a  judg- 
ment of  non-suit,  and  after  his  motion  was  denied,  introduced  evidence 
which  enabled  the  plaintiff  to  supply  the  defect  in  his  case,  by  so  do- 
mg,  waived  the  objection.     Sudih  v.  Compton,  6  Cal.  24. 

c.     ConditMiu  concurrent. 

30.  On  a  sale  of  chattels,  where  no  time  of  payment,  and  no  time 
for  delivery,  are  agreed  upon,  delivery  and  payment  are  concurrent 
acts ;  and  neither  party  can  mEuntain  an  action  for  non-performance, 
without  showmg  a  willingness  to  perform  on  hia  own  part.  Cole  v. 
Swantton,  1  Cal.  51. 

81.  Upon  part  delivery  of  goods,  and  inability  on  tho  part  of  the 
vendor,  to  deliver  the  whole  quantity  sold,  he  is  entitled  to  recover 
the  stipulated  price  for  the  quantity  actually  delivered,  deducting 
therefrom,  the  damages  sustained  by  the  purchaser,  on  account  of  the 
non-deUvery  of  the  whole.     Il>. 

32.  Where  promiseB  are  dependent,  neither  party  can  maint^n  an 
action  ag^nst  tho  other,  without  showing  performance,  or  an  oSft  to 
perform ;  bo  where  A  agreed  to  convey  to  B  a  certain  vessel,  and  B 
gavG  his  proraiseory  note  for  the  consideration  money,  payable  at  a 
fhture  day,  action  being  institated  for  collection  of  the  note,  heldy  that 
A  being  still  the  holder  of  the  note,  could  not  bring  an  action  tiiereon, 
without  showing  that  he  conveyed  the  vessel  to  B  or  had  tendered  a 
oonveyance.  And  farther,  that  the  tender  of  a  bill  of  sale,  executed  by 
A  as  attamet/for  C,  the  real  owner,  was  neither  perfomaBce  uora^ 
ofier  to  perform.     OOome  v.  EUiott,  1  Cal.  887. 
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88.  On  a  ctmtract  to  deliver  lumber,  at  a  stated  price  per  thousand, 
after  a  certtun  date,  od  three  days  notice  being  given,  by  the  pnr- 
chaser,  that  he  waa  ready  to  receive  the  same,  a  written  notice  ia  not 
.  neceasary,  unleaa  auch  notice  ia  meationed  in  the  contract.  The  de- 
livery of  the  lumber  ia  not  a  condition  precedent,  but  the  conditions 
are  concorrent,  both  to  deliver  by  the  one,  and  to  pay  by  the  other. 
Fruit  V.  PhelpB,  4  CaJ.  282. 

34.  A,  keeping  a  ferry  across  the  Sacramento  river,  hia  licenae 
having  expired,  and  hia  boat  been  swept  away  by  the  flood,  contracted 
with  B  to  build  a  ferry  boat,  and  to  keep  the  ferry  und^  the  licenae 
to  A,  and  after  deducting  from  the  amount  received  for  ferriage,  a 
safBcient  sum  to  cover  the  coats  of  the  boat,  interest,  and  expenses,  to 
return  the  boat  and  ferry  to  A ;  but  A  neglecting  to  renew  his 
licenae,  B,  after  waiting  fonr  months,  obttuned  a  license  in  his  own 
name,  and  ran  a  ferry  under  the  same.  A  having  brought  suit  against 
B  for  an  account,  and  return  of  ferry ;  held,  that  A  having  Culed  to 
cany  out  his  agreement,  could  not  recover.  Tartar  v.  Finek,  9  Gal. 
276. 

S6.  Where  concurrent  obligations  exiat,  the  party  seeking  the 
legal  enforcement  of  the  stipulations  of  the  other,  most  first  show  a 
compliance  with  his  own ;  and  where  the  contract  ia  in  relation  to 
lands,  tiie  vendee  is  only  entitled  to  the  deed  on  payment,  or  tender 
of  payment.     Green  v.  Oovilland,  10  Cal.  317. 

d.     Damages. 
86.     On  a  anit  for  a  breach  of  contract  for  the  sale  of  goods,  the 
true  rule  of  damagea  is,  the  diScrence  between  the  price  agreed  on 
betneen  the  parties,  and  the  market  value  of  the  goods  at  the  time  (S 
the  breach.     Tohin  v.  Post,  3  Cal.  373. 

37.  It  is  not  alone  the  influence  of  liquor  which  avoids  a  contract, 
but  it  must  be  shown  to  exist,  to  such  extent,  as  to  seriously  impair  the 
reasoning  faculties  at  the  time  of  the  contract.  Pickett  v.  Sutter,  6 
Gal.  412. 

38.  In  an  action  for  breach  of  contract,  and  for  hindering  the 
plaintiff  from  completing  his  part  thereof,  the  rule  of  damages  ia, 
the  value  of  the  labor  performed,  and  the  amount  of  profits  which  could 


KHj  have  been  derived  from  the  labor  left  unperformed  bj  the  acts 
ti  ttie  defendanL     Cumwngham  7.  Dorset/,  6  Cal.  19. 

89.  Where,  from  the  nature  of  the  contract,  it  ie  not  practicable 
to  ascertain  the  amount  of  damages  sustained  by  a  breach,  the  meas- 
are  is,  the  price  agreed  to  be  paid.     Coffee  v.  Meiggt,  9  Cal.  363. 

40.  Where  a  party  to  a  contract  stipulates  to  pay  a  stated  sum  for 
a  ^ven  period  of  time,  daring  the  continuance  of  the  fulare,  then  the 
damages  are  to  be  considered  as  liquidated ;  but  where  a  sum  of 
money  in  gross  is  to  be  pud  for  the  noD-performance  of  an  agreement, 
it  is  considered  as  a  penalty,  and  cannot  be  considered  as  liquidated 
damages.     Nath  v.  Mermonlla,  9  G^.  584. 

41.  A  person  vho  undertakes  tbe  erection  of  a  building,  or  other 
wM'k,  for  his  own  benefit,  is  not  responsible  for  injuries  to  third  per- 
sons, occamoned  by  the  negligence  of  a  person  who  is  actually  engaged 
in  executing  the  whole  work  under  an  independent  employment,  or  a 
general  contract  for  that  purpose.     Boswell  v.  Laird,  8  Cal.  469. 

42.  For  injuries  occurring  in  the  progress  of  the  work,  before  ita 
cnnpletion,  and  acceptance,  the  contractors  alone  are  responsible  to 
diird  parties ;  the  defective  construction  which  caused  the  injury  not 
being  inherent  in  the  original  plan  contracted  for.     lb. 

43.  If  the  mode  and  manner  which  constituted  the  defect  by  which 
the  injuries  comptuned  of,  were  caused,  were  derised  by  the  principal, 
and  which  t^e  contractors  were  umply  engaged  to  carry  out,  then  the 
liability  would  attach  to  tlie  principal,  for  injuries  occurring  in  tiie 
progreas  of  the  work,  as  well  as  aflierwards.     lb. 

e.      Variance, 

44.  Where  there  has  been  a  special  contract  for  bnilding  a  house, 
or  doing  any  other  thing,  according  to  specification,  and  the  contnct 
had  been  deviated  from,  by  consent  of  the  parties  thereto,  a  suit  cannot 
be  Bostuned,  declaring  upon  the  express  contract,  because  it  cannot 
be  proved  that  tbe  work  has  been  done  acoording  to  the  terms  of  the 
contract,  and  a  recovery  must  be  had  on  an  implied  contract  for  work, 
bbor  and  materials,  though  the  measure  of  comi^nsation  must  be 
graduated,  according  to  the  terms  of  the  contract,  so  far  as  the  work 
can  be  traced  under  it.     DeBoom  v.  Priestly,  1  Gal.  206. 
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45.  Where  &e  entire  performaDCe  of  a  special  contract  has  been 
prevented  by  one  of  the  parties,  or  where  its  terms  have  been  after- 
irards  varied  by  the  agreement  of  both  parties,  the  action  for  the 
amonnt  due  for  work  and  labor,  should  be  in  the  form  of  xndAUatut 
assumpsit,  and  not  upon  the  contract.  In  such  case,  ihe  contract  majr 
be  introduced  in  evidence  by  either  party  aa  an  admisdon  of  the 
standard  of  value,  or  as  proof  of  sny  other  fact  necessary  to  the  recov- 
ery, and  should  be  allowed  to  go  to  the  jury  whenever  it  can  tud  Uiem 
in  attuning  a  sound  concluaon.  Sej/nolds  v.  Joardan,  6  Cal.  108 ; 
Adanu  v.  Puffh,  7  Cal.  150. 

f.     For  conveyance  of  lands. 

46.  A  mere  memorandum  of  agreement,  in  writing,  to  sell,  condi- 
tionally, lands,  on  the  making  of  certain  payments,  is  good  and  valid, 
and  where  the  day  of  payment  in  such  case  falls  on  Sunday,  an  offer 
to  perform  on  Monday  is  sufficient ;  and  where  it  is  mutually  agreed 
in  writing,  between  the  parties,  that  a  tiiinl  party  may  come  m,  and 
take  the  place  of  the  second,  such  agreement  is  tunding,  and  may  be 
enforced  in  the  name  of  the  third  party.  Folger  v.  ButAdew,  2  Cal. 
317. 

47.  A  verbal  contract  alone,  ibr  the  conveyance  <^  land,  cannot 
be  enforced,  but  where  coupled  witii  it,  the  title  deeds  of  the  property 
were  delivered,  and  the  vendee  took  possession,  and  made  valuable 
improvements  on  the  land,  with  the  knowledge  and  consent  of  the 
vendor,  and  before  suit  brought,  made  a  tender  of  the  full  amount  due 
fur  the  land,  the  court  will  decree  a  specific  performance.  IbhUr  v. 
Folsom,  1  Cal.  208. 

48.  Where  parties  enter  into  a  contract,  for  the  purchase  and  side 
of  a  lot  of  land  at  a  stipulated  price,  and  at  the  same  time  a  note  is 
f^ven  for  the  amount  of  purchase,  and  it  is  provided  by  the  terms  of 
the  cimtract,  that  a  conveyance  is  to  be  made,  on  payment  of  the  note, 
and  it  is  also  stipulated  that  if  the  purchaser  make  default  in 
payment  of  the  note,  he  diould  forfeit  all  right  or  interest,  in  the 
hmd ;  held,  that  tibe  agreement  between  the  parties,  is  nothing 
more  than  a  bond  for  title,  the  breach  of  which  does  not  discharge  the 
parties  from  the  payment  of  the  note.  BagUy  v.  Eaton,  5  Cal.  497 ; 
8  Cal.  159. 
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49.  Where  a  purfy  oontraota  to  convey  to  another,  eerttuD  lands, 
all  that  he  can  be  required  to  do,  is  to  make  a  deed  to  conform  to  lus 
eontzact,  and  it  matten  not  if  his  own  title  be  defectdve.  Riddle  y, 
Btaie,^  Cal.  264. 

50.  In  a  contract  to  convey  lands  by  a  "  good  and  sufficient  deed," 
Aeae  words  only  refer  to  the  form  of  the  conveyance,  and  not  to  the 
interest  intended  to  be  conveyed  ;  and  the  obligor  is  bound  to  make  a 
conveyance  sufficient  to  pass  his  title,  irhatever  it  may  be,  Brownv. 
CavtUmd,  6  Cal.  566. 

51.  Lands  held  by  no  other  tenure  than  posBesaion,  may  be  the 
le^timate  subject  of  contract;  and,  in  equity,  sometimes  chattel 
interests,  or  personal  property,  are  made  the  subject  of  specific  per- 
Eonnaitce :  a  contract  should  be  enforced,  in  every  case,  where  the 
subject  of  it  is  something  susceptible  of  substantial  enjoyment,  provided 
the  circamstances  sunoundiug  the  contract,  bring  it  within  equitable 
ndes,  wluch  entitle  it  to  the  relief  sought,  and  where  the  remedy  at 
law  is  uncertun,  and  insufficient.     Johnson  v.  ^V^eftt,  5  Cal.  218. 

52.  DeUvery  of  possesion  is  held  to  be  an  act  of  part  performance, 
as  the  party  taking  possesaon  might  be  treated  as  a  trespasser,  if  he 
could  not  invoke  the  protection  of  the  contiact ;  and,  if,  upon  the  futh 
f£  the  contract,  tiie  purchaser  should  proceed  to  make  valuable  im- 
provements, (he  most  palpable  fraud  would  be  perpetrated,  if  the 
vendor  were  permitted  to  withdraw.    Arffuello  v.  Hdinger,10  Cai,  150. 

53.  The  defense  ansing  fiwat  a  vtrbal  contract  for  tiie  sale  of  land, 
accompanied  with  acts  of  part  performance,  taking  the  contract  &om 
the  operation  of  the  statute,  is  permissible,  under  oar  system  of  prac- 
tice, to  aa  action  of  ejectment,  for  the  recoveiy  of  the  premises.     lb. 

54.  An  action,  to  enforce  the  specific  performance  of  a  contract, 
for  the  sale  of  lands,  cannot  be  sustained  after  the  defendant,  who  was 
to  convey,  had  tendered  a  deed  to  the  jduntiff,  and  deuianded  pay- 
ment according  to  the  terms  of  the  contract.  Pearit  v.  Coviiiaud,  6 
Cal.  617. 

55.  Under  the  Btatnto  of  frauds  of  this  state,  courts  of  equi^ 
possess  the  power  to  decree  a  specific  performance  of  a  verbal  contract 
fin-  the  purchase  of  lands  in  ca^  of  part  performance.    The  cafe  of 
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Aidl  r.  Caldenoood  (4  Cid.  90,)  so  far  aa  it  conflicts  vit^  this  0{nn- 
i(Mi,  is  overruled.    ArgwB»  t.  Etimger,  10  Cal.  150. 

56.  When  a  verbal  contract  vaa  alleged  in  the  bill,  and  admitted 
in  the  answer,  widioat  the  defendants  insisting  upon  the  statute,  a 
special  performance  sfaonld  be  decreed,  upon  Hie  obvions  ground  thAt 
the  admisfflon  of  the  contract  took  the  case  out  of  the  mischiefs  against 
which  the  statute  was  intended  to  guard,  and  the  failure  to  insist  upon 
the  statute,  iB  a  wiuver  of  its  protection.     lb. 

57.  Where  a  verbal  contract  had  been  so  far  performed,  by  <me 
of  Uie  parties,  relying  upon  the  good  ffutb  of  the  other,  that  he  coold 
have  no  adequat«  remedy  except  by  complete  performance,  a  court  of 
eqiuty  will  decree  its  execution,  upon  the  ground,  that  the  refusal, 
under  such  circumstances,  was  a  fraud,  and  that  a  statute,  Iiaving  for 
its  object,  the  prevention  of  fraud,  could  not  be  used  as  an  instrument 
for  its  perpetration.     Ih. 

58.  The  true  rule  is,  that  nothing  can  be  regarded  as  part  per- 
formance, to  tak&the  case  out  of  the  operation  of  the  statute  which 
does  not  plaae  the  party  in  a  situation  which  is  a  fraud  upon  him,  oo- 
leas  the  contract  be  executed.     lb. 

59.  On  a  UU  for  a  specific  performance  of  a  contract  for  the  con> 
veyance  of  land,  where  the  defendant  admits  to  have  received  fiaU 
payment,  but  received  such  payment  under  protest  that  there  waa  a 
fraudulent  description  of  the  land  in  the  contract,  held,  that  the  re- 
ceipt of  payment  was  do  waiver  of  liie  defense,  and  that  the  defendant 
was  not  estopped  from  showing  the  ftand.  Ruaadl  v.  Amador,  S 
Cal.  400. 

g.     WWi  corporatiotu. 

60.  Where  a  corporation,  by  the  terms  of  its  charter,  is  author- 
ised to  purchase  ^nd  hold  "  snch  real  and  personal  property  as  may 
be  necessary  to  enable  the  company  to  cany  sn  its  operations,"  and 
where  the  sud  company  had,  by  resolution,  vested  its  pre^dent  witli 
discretionary  power,  as  to  *<  all  matters  appertaining  to  the  prosecution 
of  tiie  projects  of  the  com|Miyi"  and  by  virtue  of  such  authority,  the 
preddent  had  been  in  the  habit  of  mAiog  such  contracts  aa  he  deemed 


neeeasaiy,  and  had  pnrob&sed,  io  tlie  Dame  of  the  company,  a  house, 
to  be  used  as  an  office  and  boarding  house,  for  which  be  pud  a  portioD 
down,  and  gave  a  mortgage  on  the  property  for  the  balance  of  the 
pnrchaae  money,  and  the  company  took  possession  and  held  several 
meetings  of  the  trustees  in  die  building,  without  any  objection  being 
made  to  the  contraet,  or  the  authority  by  nhich  it  was  purchased, 
ontal  edx  weeka  afterwards,  when  at  a  meeting,  held  npon  the  premises, 
a  resolution  approving  the  contract,  was  offered  and  rejected ;  held, 
Qiat  the  authority  of  the  president  to  make  the  contract,  as  the  agent 
of  the  company,  is  sufficient,  and  if  it  were  doubtful,  the  acta  of  the 
company  amounted  to  a  ratification,  and  that  it  was  bound  for  the 
amount.  The  mortgage  itself,  being  in  contravention  of  law,  is  void,  ' 
bat  this  fact,  in  nowise  invalidates  the  debt  it  was  intended  to  secure, 
and  parol  proof  may  be  given  of  the  exiatence  of  the  debt  intended  to 
be  secured  by  the  mortgage.  iS haver  v.  Bear  Jtiver  <md  Aabum 
Witter  tind  Mining  Co.,  10  Cal.  396 ;  Rmee  v.  Table  Water  Co.,  10 
C«l.  441. 

ni.    Particolak  Cohtbaots. 

a.     JBtf  agent.  See  Aoent. 

61.  The  memorandum  required  by  &e  statute  of  frauds,  to  be 
entered  by  an  auctioneer,  in  his  sale  book,  must  be  made  at  the  veiy 
time  of  the  sale,  or  the  vendee  will  not  be  bound  by  the  contract ;  so 
luidj  in  a  case  where  the  sale  at  auction  took  place  in  the  forenoon, 
and  tbe  memorandum  was  noi  mad*  by  the  auctioneer  before  the  eve- 
ning (rf'  the  same  day.  The  memoraDdum  of  an  auctioneer  is  looked 
upon  as  a  contract  between  the  vendor  and  vendee  reduced  to  wridng, 
and  executed  by  their  mutual  agent,  who  ceases  to  b»  such  agent  after 
the  sale  is  closed.  Where  the  rights  of  parties  are  conocmed,'a  day 
will  not  be  considered  a  unit,  but  inquiry  may  be  made  as  to  the  very 
pcrint  of  time  when  an  act  was  done.     Oraig  v.  Oodfrot/,  1  Cal.  415. 

62.  A  principal  may  bring  an  action  on  a  contract  m  writing, 
made  and  ^gned  by  an  agent,  in  his  own  name,  ivithout  disclosing  his 
agency ;  but,  to  maintain  it,  he  must  show  the  agency,  and  the  power 
of  the  agent  to  bind  him  at  the  time  of  Ibe  making  of  the  contract, 
rise,  there  would  be  no  mntuldity,  and,  consequently,  no  contract. 
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Defenses  agunst  an  agent,  dealt  with  aa  a  pniunpal,  are  also  arailaUe 
against  a  aevAy  discovered  principal.     lb. 

63.  The  general  rule  as  to  tihe  measure  of  damages  in  an  action 
for  breach  of  contract,  is  not  the  whole  price  agreed  to  be  paid,  but 
the  actual  loss  sustained,  which  will  be  the  valuo  of  tho  services  rend- 
ered, and  the  damages  sustained  by  the  refusal  to  complete  the  per- 
formance of  the  contract.     Baldwin  v.  Bennett,  4  Cal.  392. 

64.  Where  parties  enter  into  a  contract,  describing  themselves  as 
agents  of  others,  and  covenant  as  such  agents^  but  ^gn  and  seal  in 
their  own  names ;  this  makes  it  their  personal  contract,  upon  which 

•  the;  alone  are  liable.     Whiting  v.  Hesiep,  4  Cal.  327. 

66.  The  owner  of  a  ship,  chartered  by,  aad  in  the  name  of,  hta 
agent,  may,  although  he  is  not  mentioned  in  the  contract  or  charter 
■party,  be*ahpwn,  by  extrinsic  evidence,  to  be  the  principal  in  the  con- 
tract, and  will  be  allowed  to  avail  himself  of  its  provieiOTS.  In  die 
absence  of  any  custom  to  the  contrary,  Sundays  are  computed  in  the 
calculation  of  lay  days  at  the  port  of  discharge,  but  where  the  contract 
specifies  working  lay  days,  Sundays  and  holidays  are  excluded  in  the 
computation.     Brookt  v.  Minium,  1  Cal.  481. 

"GQ.  Where  the  plaintiff  sues  for  services  rendered  a  company  un- 
der a  contract  made  with  the  company's  agent,  it  would  be  incumbent 
on  him  to  prove  that  the  agent  was  empowered  to  tinploy  him ;  others 
wise,  he  diould  BOe  fbr  work  and  labor  done  as  the  employee  of  the 
company.     Johnsm  v.  The  P.  M.  S.  8.  Co.,  5  Cal.  407. 

b.     Alteration  of. 

67.  It  is  well  setiJed  that  an  alteration  which  does  not  vary  tiit 
meaning,  the  natore,  or  subjeet  matter  of  the  contract,  is  immateiid. 
Hvmpkr^t  V.  Orcme,  5  Cal.  373. 

6ff.  Where,  in  making  a  promissory  note,  the  rate  of  interest  is 
left  blank,  and  afterwu^ls  filled  in  at  five  per  cent,  per  montli,  by  the 
plaintiff,  hdd,  that  it  is  not  such  an  alteration  as  vitiates  the  note. 
If  the  note  had  passed  into  the  hands  of  an  innocent  bolder,  he  could 
recover  tiie  principal  and  interest  aa  the  note  stands,  but  in  the  hands 


tCthe  pajM,  legal  interest  only  can  be  recorered.    ^Aer  r.  i>«mnu, 
6  Cal.  577. 

e.     TVonapiMtfitwn  of  PautKgtn. 

69.  The  Code  (section  817,)  jwBTidea,  that «  kU  stewners,  Teasels, 
and  boats,  shall  be  liable  for  non-performance  or  mal-performance,  of 
any  contract  for  U»e  transportation  of  persons,  or  property,  nude  by 
tiieir  respective  owners,  mastMs,  agents,  w  oonsigneea."  It  is  peas 
foetJ?  competent  for  the  persons  mentioned  to  make  a  contract  for  the 
tna^rtation  of  persoas,  or  property,  &om  any  one  port  to  another ; 
and  the  contract,  when  made  is  an  entirety,  and  must  be  enforced  as 
sach.  tlie  language  of  the  clame  of  the  statute  is  general,  and  not 
restricted  to  the  nngle  cyse  where  the  entire  voyage  is  to  be  peribrmed 
by  one  vessel.  In  case  where  the  cfHitract  is  entire,  a  Sulure  at  any 
pnnt,  is  a  violation  of  the  contract,  for  which  the  vessel  fs  liable.  'J)he 
agents  or  owners  have  aa  much  right  to  bind  the  Tossel  for  the  entire 
contract  as  for  a  part.  Ord  v.  Steam^p  Unde  Sarny  July  Term,' 
1858. 

d.     Between  ku^Kotd  and  wjfe,  See  Hubbaitd  add  Wits. 

70.  The  law  is  well  settled  in  the  United  States,  as  well  as  in 
England,  that  a  valid  agreement  for  an  immtdiate  separation  between 
t  hosbaod  and  wife,  and  for  a  separate  allowance  for  her  sopport,  may 
be  made  through  the  medium  of  a  trustee.    Welli  t.  Siaut,  9  Gal.  479. 

71.  Deeds  for  the  separation  of  husband  and  wife  are  valid  and 
effectoal,  both  at  law  and  in  eqm^,  provided  their  object  be  actual, 
■nd  immediate,  and  not  fttr  a  contingent  or  future  separation.     lb. 

72.  Under  the  statute,  and  by  the  civil  law,  a  oonveyance  for 
family,  or  wife,  is  valid  as  against  oreditoM,  provided  the  husband  is 
idvent  at  the  time.    lb. 

e.  Of  affreightment. 
78.  Where  B  contraeta  for  the  transportation  of  certain  frngbt,^ 
br  A  firom  one  port  to  another,  for  a  stipulated  price,  a  portion  of 
which  was  paid  by  A  in  advance,  and  B  received  the  fi^ight  on 
board  his  Tesael,  and  departed  on  his  voyage,  bat  did  not  perform  his 
eontoaet,  beeanse  of  the  loss  of  his  vessel  at  sea,  idd^  that  where 
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money  is  paid  by  one  person,  in  cooBideratioD  of  an  act  to  be  doDO  by 
another,  vhioh  is  not  performed,  the  money  paid  may  be  recovered 
back ;  and  that  contracts  to  carry  freight  form  no  exception  to  this 
role,  unle99  by  express  stipulation  between  the  parties.  Seina  r. 
Oou,  6  Cal.  29. 

{.     Not  to  run  tteanun. 

74.  Where  the  owner,  in  whole,  or  in  part,  of  a  certain  steamboat, 
owtracted  wiQi  the  plaintiff,  for  a  y^uablo  condderation,  not  to  run 
■aid  steamer,  or  suffer  it,  or  any  other  steamer  in  which  he  then  was, 
or  might  thereafter  be  interested,  to  be  mn,  or  employed,  in  the  naTi- 
gation  of  the  Sacramento  rirer,  notwithstanding  a  sale  of  the  vessel, 
by  him,  he  b  held  by  the  terms  of  the  coqlraot  for  the  stipulated 
damages,  although  sud  steamboat  is  ran  by  other  parties.  Old,  S.  If, 
Co.  T.  Wnght,  8  Cal.  686. 

75.  A  contract  not  to  mn  a  boat  on  a  certiun  line  of  trarel,  and, 
on  fiulure  to  comply  with  such  contract,  to  pay  $15,000,  is  an  instru- 
ment in  writing,  for  the  payment  oF  money,  and  is  made  assignable  by 
law,  and  a  special  conuderation  being  named  in  the  condition,  is  valid. 
The  cowderation  for  the  contract,  being  valuable,  and  in  no  respect 
in  restrunt  of  trade,  is  the  true,  measure  of  damages  to  be  allowed. 
Ctd.  S.  N.  Co.  V.  Wright,  6  Cal.  258. 

g.     Charter  party. 

76.  Where  it  appears  clearly  from  &  charter  ^arty,  that  the  inten- 
tion of  the  owner  of  the  ship  and  the  charterer  is,  that  the  fonner  shall 
have  no  lien  on  the  freight,  but  shaU  ^ve  peifioual  credit  to  the  chai^ 
terer,  the  fonner  loses  his  right  of  lien  on  die  cargo,  and  can  Io(4c 
only  to  the  personal  responnbility  of  the  charterer  for  payment  of  the 
hire  of  the  veasel.     Broum  v.  Bmuard,  1  Cal.  423. 

h.     Municipal  Corporalions. 

77.  Where  a  municipal  corporation  enters  into  a  contract,  by  vir- 
toe  of  ao  ordinance  authorising  the  same,  no  change  in  the  terms  of 
nch  contract,  can  be  made  by  tiie  city,  except  by  ordinance  properiy 
authenticated ;  and  where,  by  the  terms  of  its  charter,  the  tity  caa 


ooJy  act  dirong^  its  corporate  authorities,  any  alteration  in  an  wig^nal 
contract,  authoriied  bj  ordinance,  cui  onl;  be  shown  bj  on&ance,  or 
acme  properly  autbenUcated  act.  OUy  of  SaeramttUo  v.  Kirk,  T 
Cal.  419. 

i.    Between  partnert. 

78.  Where  by  the  termB  of  a  written  contract,  the  parties  thereto 
were  constituted  partners  in  relation  to  the  subject  matter  thereof,  and 
provision  is  made  for  liqmdated  damages  in  case  of  failure  of  perform- 
ance, by  either  party,  of  tiie  contract  obligations,  a  suit  between  tlw 
said  partners,  in  respect  to  the  subject  matter  of  the  contract,  can 
wly  be  Bustuned  in  chancery,  by  Bsking  a  disscdution  and  aoooont. 
StoM  V.  Fouse,  8  Cal.  292. 

j.     Bi/  and  tcith  public  oncers. 

79.  Public  officers,  who  stand  in  die  relation  of  agents  to  the  govern- 
ment,  or  of  the  public,  are  not  personally  liable  upon  contracts  made 
by  them  in  their  official  capacity,  within  the  scope  of  their  legitimate 
duties ;  but  a  public  administrator,  is  not  a  public  officer  within  the 
meaning  of  the  rule,  and  is  personally  liable  upon  a  contract  made  In 
relation  to  estates  upon  which  he  administers,  unless  the  i3e&  of  such 
personal  liabiUty  be  excluded  by  the  contract.  DwineUe  r.  Henriquex, 
1  Cal.  887. 

b.     With  attorneys  at  Una,  See  AnoKKSTS. 

80.  Where  aa  attorn^  at  law  contracts  with  his  clitsnt  to  prosecute 
a  demand  for  one-third  tiS  the  judgment  which  might  be  obtained,  he 
has  no  lien  on  the  judgment,  and  satisfaction  entered  by  the  pladndff 
would  be  valid.     Mansfield  y.  Dorhmd,  2  Cal.  S07. 

1.     Breach  of. 

81.  Where  the  contract  declared  upon,  is  an  entirety,  the  first 
breach  by  a  party  thereto,  is  a  breach  of  the  whole  contract,  and  &- 
charges  the  other  party  &om  the  performance  of  conditions  on  hia 
part.  The  true  rule  of  damages,  is  the  difference  between  the  con- 
tract  price,  and  the  market  value  of  the  article  at  the  time  of  tiia 
breach.    Eadcdl  v.  McHmry,  4  Cal.  411. 
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n.     Not  to  sue. 

82.  Where  the  holder  of  s  promissory  note,  made  by  four  parties, 
fw  a  valuable  fonraderation,  agrees  with  two  of  the  maken  that  be 
will  aot  Bue  them  on  the  note,  where  tiie  debt  is  joint,  and  the  covenant 
oot  to  sue  is  made  to  a  portion  only  of  the  debtors,  it  will  not  be  held 
at  a  release  to  either,  but  the  par^  who  holds  the  covenant  must  be 
left  to  his  action  upon  it.     Maihey  v.  QaUey  f  David,  4  Oal.  62. 

88.  A  covenant,  in  a  contract,  not  to  sue  a  demand  for  five  years, 
ia  no  bar  to  ao  action.     Houilemd  v.  Marvin,  5  Cal.  501. 

n.     Joint  stock  companies. 

84.  Contracts,  like  statutes,  under  which  a  forleitnre  is  cl«med 
to  have  acorned,  should  be  constnied  strictly,  and  the  facts  urged  in 
support  of  the  forfutore,  ought  to  be  clear  and  exj^cit,  aad  not  be 
left  to  inference ;  a  joint  stock  company  formed  for  a  definite  period 
oaiinot  be  voluntarily  dissolved,  except  by  the  nnanimouB  consent  of 
all  the  stockholders,  and  if  such  consent  cannot  be  had,  then  applica- 
tion must  be  made  to  a  court  to  decree  a  dissolution.  VimSiAmidt  v. 
HardAngUm,  1  Cal.  56. 

0.     For  services. 

85.  Where  plaintiff  contracts  to  labor  eight  months  at  flOO  per 
month,  and  at  the  expiration  of  foor  months  the  defendant  was  to  ^ve 
plaintiff  his  note  for  the  first  four  monto  vi^g^i  payable  at  the  ez[«- 
ratioa  of  his  term  of  service,  and  the  wages  for  the  last  fimr  montlia 
were  not  to  be  pEud  until  the  expiration  of  the  stud  term,  hdd,  that  the 
contract  for  the  eight  mouths  labor  was  entire,  and  that  its  performance 
was  a  condition  precedent  to  payment,  and  as  the  plaintiff  left  his  em- 
ployment at  the  ezpiratioD  of  four  months,  be  could  recover  nothing. 
Butdmuon  v.  WOtnore,  2  Cal.  811. 
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MuinOIPAL  OoBPORATIOirB. 

a.    Power  of. 
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b.  How  to  hold  and  tranafer  land, 

e.  Idalnlitj  of. 

d.  How  private  property  ma;  be  taken  for  publio  ows. 

e.  Fioes  impoesd  by. 

f.  B&4Q0orporafioa  of.  ■ 

n.      UUBBE  THE  GENBRAL  LAWS. 

a.  Power  to  create  debts. 

b.  liaUUty  of. 

e.     Truirfer  of  stock. 
d.    Actions  agUDSt. 

I.      MuNiaiPAL  CORPO&ATIOHS. 

a.    Power  of. 

1.  CorponlionB  are  bound  to  foHow  strictly  the  letter  of  tbeir 
charter,  and  can  exercise  no  power,  unless  granted  to  them,  or  abeo- 
Intelj  necessary  to  carry  out  the  power  gnmted.  Smith  y.  Mom,  2 
Cal.  538. 

2.  The  common  cooncU  of  the  city  of  San  Francisco  must  exercise 
the  fdnctions  imposed  upon  them  by  their  charter ;  and  have  no  power 
to  delegate  them  to  others.  The  power  to  sell,  granted  to  them,  doee 
not  include  the  power  to  make  a  deed  of  trust,  or  to  place  the  property, 
committed  to  their  custody,  iu  charge  of  others.     lb. 

8.  The  attempt  of  the  common  council  to  create  the  board  <^ 
KHldng  fimd  commis^onerB,  and  to  tranafer  to  it  the  property  of  tiie 
oty,  was  an  unwarranted  usurpation  of  authority,  and  void.    lb. 

4.  Corporations  are  authorized  to  take,  and  hold  property,  w 
natural  persons,  and  are  to  h«  governed  by  tbe  same  laws  in  relatitMi 
to  the  statute  of  frauds.     lb. 

5.  The  conreywice  to  the  commisuonera  of  the  Eonking  fimd,  cre- 
ated by  the  common  council  of  the  city  of  San  Francisco,  was  void  ; 
first,  for  want  of  power  in  the  council  to  organise  such  commission,  or 
make  such  conveyance  in  trust ;  and,  second,  because  the  deed  was 
within  the  statute  of  irauds.     lb. 

6.  A  municipal  corporation  most  pursue  etrioUy  the  authority  oon- 
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ferred  hj  its  charter,  And  can  exerdse  no  powers,  unless  conferred,  or 
Deoessar;  to  the  complete  ezecntioQ  of  such  powers.  The  right  to  fit 
up  a  building  for  citjr,  or  public  purposes,  and  to  provide  suitable 
accommodatjons  for  the  transaction  of  the  business  of  tbe  citj,  is  a 
necessary  incident  to  the  administration  of  every  municipal  govern- 
ment, without  which  it  would  be  imposuble  to  carry  out  its  objects 
and  purposes.     The  People  ex  rel,  Menomy,  4  Gal.  9. 

T.  Where  a  municipal  corporation,  by  its  charter,  is  f^reo  the 
power  "  to  erect,  repfur  and  regulate  wharres,  and  the  rates  of  wharf- 
age, whether  the  wharres  are  constructed  or  not,"  and  where  sadi 
oorporatjon,  by  ordinance,  fixes  the  rates  of  wharfage,  it  may  enforce 
the  coIlectioQ  of  ^e  same  at  law.  CHty  of  Sacramento  r.  The  aUanur 
New  World,  4  Cal.  41 ;  The  same  v.  The  Cmjidence,  4  Cal.  45. 

8.  Where  the  charter  of  a  munioipal  corporation  provides  that  "  no 
ordinance,  or  resolution  shall  be  passed,  except  by  a  majority  of  all  the 
members  elect,"  any  ordinance  or  resoluUoo  passed  by  a  less  number 
than  a  majori^  of  all  the  members  elected,  is  void,  and  all  acts,  and 
proceedings  had  under  it.  The  City  of  iSan  i'raaeiaeo  v.  Eazen,  6 
Cal.  169. 

d.  In  a  suit  on  a  contract  executed  on  the  part  of  the  city  of  San 
Fran(»sco,  by  committees  of  both  boards  of  aldermen,  under  the 
auUwri^  of  an  ordinance  authorizing  the  contract,  "subject  to  c<mi- 
firmation  by  the  common  council  for  the  city,"  and  where  the  contract 
was  confirmed  by  joint  resolutdou  of  the  common  council,  heldy  that 
the  ordinance  was  sufficient  authority  for  the  original  contract,  and 
that  the  confirmation  by  the  common  council,  by  joint  resolution,  was 
all  that  was  contemplated.     Go*  Co.  v.  San  Frandico,  6  Gal.  190. 

10.  The  thirty-second  section  of  the  charter  of  the  city  of  San 
Francisco  provides,  that  the  common  council  shall  not  create  any  debt, 
w  liability,  which  in  the  aggregate,  with  all  the  former  debts,  exclu- 
sive of  the  funded  debts,  shall  exceed  twenty-five  thousand  dollars, 
over  and  above  the  annuiU  estimated  revenue  of  the  city  at  the  time 
of  incurring  such  debt,  or  liability.  That  section  is  designed  as  a  rule 
of  oonduct,  as  well  as  a  check,  upon  the  new  gorcmment  to  be  installed 
under  the  present  charter,  leaving  the  previous  indebtedness  to  stand, 
u  a  matter  with  which  it  could  not  interfere.  Soule  v.  McESblm,  6 
CaL142. 
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11.  TbB  fbarth  article  of  the  coDatitation  of  this  etate,  sectum 
thirty-seTen,  makes  it  the  duty  of  the  legisUture  to*  provide  for  the 
organizatloD  of  (nties  and  incorporated  viUagea,  and  to  restrict  thdr 
power  of  taxation,  BBaeaament,  borroiring  money,  contracting  debts, 
mad  loaning  their  credit,  eo  as  to  prevent  abases  in  asBeesment,  and  in 
contracting  debts  by  such  municipal  corporations.  Scale  v.  CHtj/  qf 
San  Rancitco,  July  Term,  1858. 

12.  A  corporation  can  make  no  contracts,  and  perform  no  acts, 
either  vrithin  or  without  the  state  which  creates  it,  except  such  as  are 
authorized  by  its  charter ;  and  those  acts,  must  also  be  done,  by  such 
oScerB  or  agents,  and  in  such  manner  as  the  charter  authorizes.     lb. 

13.  By  die  charter  of  the  city  and  coun^  of  San  Frandsco,  the 
expenses  of  opening  ^and  regnlating  streets,  are  not  made  s  charge 
upon  the  whole  city,  but  only  upon  the  owners  and  occapants  of  the 
property  to  be  benefited  by  the  improvements.  The  corporation  is  the 
•gent,  or  instrument,  of  tiie  land  holders  having  an  interest  in  the 
matter,  to  ascertun  how  much  each  man  oaght  to  pay ;  to  collect  the 
money  from  those  who  are  benefitted,  and  to  see  that  it  is  properly 
^plied  to  the  particular  object.  In  such  case,  there  is  no  legal  clum 
nptm  the  corporation,  and  the  burden  cannot  bo  changed  &om  the 
land  owners  of  the  particular  district.    lb. 

14.  The  power  of  mnnicipa]  corporations  is  liimted  to  the  express 
grant  of  tltelr  charters ;  where  tiie  charter  ptnnts  out  a  particular  mode 
in  which  a  given  power  may  be  exercised,  although  it  is  not  expressly 
prescribed,  it  must  be  Allowed,  even  in  the  sale  of  corporate  prop- 
erty,    lb. 

15.  The  powers  of  a  mnnioipal  corporation  are  intended  to  be  lim- 
ited, not  only  in  the  powers  granted,  bnt  also  in  the  mode  of  tiiflir 
exercise.  The  end  contemplated  by  the  constitution,  cannot  well  be 
accompli^ed  by  the  le^slatare,  except  by  restricting  the  powers  of 
those  c<»7>orations,  and  prescribing  tiie  mode  in  which  the  powers, 
when  given,  shall  be  exercised.    Ih. 

16.  The  only  efficient  mode,  by  which  abuses  by  corporations  can. 
be  prevented,  is  to  hold  the  act  void,  unless  within  the  power  of  the 
corporation,  and  done  in  the  prescribed  form.    The  charter  is  a  pablio 
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act ;  and  therefore,  all  who  deal  with  a  munioipal  oorpor&ti(Hi  must  bo 
held  to  know  ths  limitB  <^  its  powers,  and  Uie  manner  in  which  theao 
linuted  powen  may  be  ezerciaed.     lb. 

17.  Mniudpal  oorporataoBB  possess  only  such  powers  as  are 
speoialljr  gruited  by  the  act  of  inoorporatioa,  and  such  as  are  neoaa- 
mey  to  carry  into  effect  die  powers  expressly  panted.     lb. 

h.     Sow  to  hold  and  traPMfer  Itmd. 

18.  A  mnni<»pat  corporation  can  only  sell  real  estate  by  virtne  of 
an  ordinance  passed  for  tiiat  parpose,  or  in  such  other  mode  as  is  pro- 
vided by  its  charter,  but  where  a  city  coundl  passes  an  ordinance  for 
a  sale  by  a  less  number  of  votes  tiiaa  die  charter  reqiures,  and  the 
ordinance  is  consequently  vind,  the  same  common  council  afterwarda 
pasong  aa  ordinance  by  the  foil  number  of  votes  required  by  the  char- 
ter, appropriating  a  portion  of  the  money  to  be  derived  from  such  sale, 
thereby  adopts  the  first  ordinance  and  ^ves  it  a  rebospective  opera- 
tion ;  thus  recogniabg,  and. sanctioning,  all  that  bad  been  previously 
done  under  it,  and  all  that  should  afterwards  be  d<Ri6  in  pursuance  ol 
its  terms.     SoOand  v.  The  OUj/  of  Son  I^anaaeo,  7  Gal.  361. 

19.  Where  a  municipal  corporation  executes  a  contract,  by  virtus 
of  an  ordinance  authorizing  the  same,  as  the  corporation  can  only  act 
through  its  oorporate  audiorities,  any  alteration  can  only  be  shovm  by 
ordinance.     <Xt^  of  Sacramaito  v.  Kirk,  7  Cal.  419. 

20.  San  Francisco,  by  the  laws  of  Spun  and  Mexico,  was  the 
owner  of  municipal  lands,  which  might  be  disposed  of  by  her  alcaldes 
or  otier  mnnicipal  officers ;  and  the  act  of  congress  of  1851,  "  to  settle 
private  land  olums  in  California,"  operated  as  a  grant  to  the  city  of 
San  Franoisco  of  all  the  lands  within  her  boundaries  in  1846  ;  and 
aldiough  the  title  before  that  time  was  inohoate,  she  then  became  the 
absolute  owner  thereof  in  foe.  The  case  of  Oohat  v.  Raiain,  (3  Gal. 
448,)  in  which  tiie  decuion  and  rule  lud  down  in  the  case  of  Wood- 
worth  V.  JPiUtm,  (1  Gal.  295,)  was  overruled,  b  declared  not  to  be 
law,  but  is  sustained  on  the  ground  of  public  poUoy.  WeUA  r.  SuiU' 
van,  8  OaL  165, 

21.  Ctaporations  oanitot  hold  re^  property  as  joint  tenants,  bat 
may  hold  as  tenants  in  comnwD.  J>eWittv.iSanI^anaMoo,2Ca\.2Sd. 
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S2.  Bj  Ae  aot  of  Much  26, 1851,  all  the  beaoh  and  water  prop- 
er^, marked  od  an  official  map  of  the  citj  of  San  Francisco,  referred 
to  ID  sud  act,  passed  from  the  state  to  the  cit;,  wluch  had  no  other 
right  ia  the  premises,  except  that  acquired  b;  said  act.  Wood  v.  San 
Frematco,  4  Cal.  190. 

28.  Anj  attempt,  previons  or  subeeqaent  to  the  aot  of  March  26, 
1851,  to  otmvert  a  public  easement  to  private  oee,  or  to  defeat  the 
li^t  of  my  over  a  public  street  of  the  ei'ej,  was  beyond  the  power  of 
the  corporatism.    lb, 

0.      lAObUttf  of. 

24.  A  noQvnpal  corporatjon,  or  private  citixena,  are  not  liable  fbr 
the  destruction  of  a  building  in  punoance  of  the  direction  of  its  offi- 
cers during  a  conflagntion  for  the  purpose  of  stajmg  its  progress^ 
where  no  statute  exists  creating  such  liability.  PioUtar  v.  The  People, 
Alcalde,  ^e.,  of  San  Francueo,  I  Cal.  855 ;  Suroeeo  r.  Qeasy,  8 
GaL6d. 

26.  Where  a  city  is  lud  out  with  streets  mnmng  to  the  water, 
SQch  Btreets  should  be  held  to  continue  to  high  water,  if  the  cit;  front 
is  afUrwarde  filled  in,  or  the  space  enlarged  by  accretion,  or  otherwise. 
Consequently,  aQ  the  public  streets  of  the  city  of  San  Francisco,  nin- 
oiag  to  the  water,  as  lud  down  on  Uie  official  map,  were,  by  the  ope- 
ration of  the  act  of  March  26th,  1851,  extended  and  carried  to  Uie 
front  line  of  the  city,  and  as  anch,  are  subject  to  the  free  enjoyment 
of  the  public,  and  could  not  be  conveyed  by  a  sale  on  an  execution 
•gainst  the  city.     Wood  v.  San  Francisco,  4  CaL  190. 

26.  The  obligation  of  a  munidpal  corporation,  to  kee^  the  street! 
in  repair,  is  necessarily  suspended,  wMIe  they  are  actually  ondergtMi^ 
such  alterations,  as,  for  the  time,  render  ttiem  impassible,  or  dangerous. 
Where  a  corporation  is  required  hj  law,  to  give  out  a  contract  for 
grading  a  street,  to  the  lowest  bidder,  it  has  do  oostrol  over  the  work- 
men employed,  and  the  law  takes  away  the  responribility  arising  from 
the  acts  of  the  contractor.  For  any  injuries  arising  from  oegUgeDce 
m  the  manner  of  conducting  tiie  work,  the  liability  rests  upon  the  COTt- 
tractor,  and  not  upon  the  city.     Jdmet  v.  San  Francisco,  6  Gal.  528. 
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d.     How  private  property  may  be  taken  for-  public  uses. 

27.  The  conatitution  provides,  that  "  private  property  sliall  not  be 
taken  for  public  uses,  without  just  componaation  being  made  therefor ;" 
and  such  compensation  must  be  made,  before  the  citizen  can  be  divested 
of  his  rights ;  all  tbe  steps  required  by  the  charter,  for  opening  streets 
or  appropriating  private  property  to  public  uses,  must  be  properly  and 
l^ally  taken  to  dedicate  the  land  to  public  use.  San  Frtmeiteo  v. 
Scott,  4  CaL  114. 

28.  Wher^a  municipal  corporatioo  seeks  to  take  property  c^  an 
individaal  for  public  purposes,  compensation  must  be  made  in  advance, 
or  a  fund  must  be  provided,  out  of  which,  compensation  must  be  made 
BO  soon  as  the  amount  can  be  determined.  The  property  of  the  oiti- 
ven  cannot  be  taken  &om  him  without  ample  means  of  remuuenitMO 
are  provided.     CoUmt  t.  Jtoasi,  9  Cal  595. 

e.  Fines  imposed  by. 

29.  Fines  imposed  in  the  court  of  the  mayor  or  recorder  of  a  ta'Cg, 
or  by  any  officer  of  a  municipal  corporation,  having  authority  to  im- 
pose fines,  must,  as  a  general  rule,  be  pfud  into  the  treasury  of  the 
city,  town,  or  other  municipal  corporation,  unless  ^e  law  specifically 
directs  otherwise.     People  r.  Saaamento,  6  Cal.  422. 

f.  Re-incorporaiion  of. 

80.  The  first  section  of  the  act  to  re-inoorporate  the  city  of  San 
Francisco,  provides,  that  "  the  people  of  tbe  city  of  San  Francisco, 
jAo/f  continue  to  be  a  body  politic,  under  the  name  and  style  of  the 
city  of  San  Francisco."  By  the  first  charter  the  people  of  San  Fran~ 
Cisco,  are  constdtnted  "  a  body  poHtic ;"  ihe  second  act  continues,  not 
destroys  the  body  so  founded.     Smith  v.  Morse,  2  Cat.  554. 

n.    Under  ms  qenbral  law. 

a.    Power  to  create  debts. 

81 .  The  constitution  prohibits  the  forming  of  corporations  by  special 
act,  except  for  municipal  purposes.  The  power  of  municipal  corpo- 
rations must  be  confined  strictly  to  police  or  governmental  porposea, 
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ud  the  terms  are  ein[doyed  in  Hiis  Bonse  in  tho  coDStitntioii  of  this 
state,  and  aa  it  would  be  in  violation  of  the  conatitution  to  creftt«  a 
corporation,  by  apoeial  act,  for  any  otber  than  municipal  purposes,  it 
Edkiirs,  that  it  would  be  equally  unconstitutional,  to  confer  special . 
power,  on  a  coqioration  already  created.  It  also  follows,  that  the  leg- 
idatore  has  no  power  under  the  provisions  of  the  constitution  to  grant 
or  invest  a  municipal  corporation  with  power  to  sabacribe  stock  in  any 
eompany,  or  to  lend  her  credit  for  the  purpose  of  embarking  in  any 
ipeculative  enterpriso  or  improvement.  Zow  v.  The  City  of  Marr/t- 
wOU,  5  CaL  214. 

32.  Corporations  have  no  power,  except  such  as  are  specifically 
granted,  and  must  be  held,  strictly  within  the  limits  of  their  granted 
powers.     Hayt  v.  Hogan,  5  Cal.  241. 

33.  The  "act  concerning  corpomtaons"  of  1850,  provides,  that 
no  corporation  created,  or  to  be  created,  shall  by  any  implication  or 
construe tioQ,  be  deemed  to  possess  the  power  of  issuing  bills,  notes,  or 
other  evidences  of  debt,  upon  loans,  or  for  circulation  as  money.  The 
let  however  contemplates,  that  corporations  will  incur  debts  to  the 
imomit  of  the  capital  stock  paid  ia.  It  therefore  must  be  inferred, 
that  they  were  to  create  the  ordinary  evidences  of  debt,  and  t^t  the 
corporation  issuing  paper  securities  for  the  same  would  be  bound 
ttiaieby.      Mat/ee  v.  Th£  Mokelumne  Sill  €.  ^  M.  Co.,  6  Cal.  268. 

34.  The  policy  of  our  state  has  altered  the  rigiduesa  of  t^e  common 
Itw,  which  disabled  a  corporation  from  making  a  contract  escept  under 
Its  corporate  seal.  The  act  of  incorporation,  instead  of  being,  as  for- 
■erlj,  a  favor  granted  by  the  sovereign  to  the  subject,  has  under  our 
■jstem,  become  a  matter  of  right,  available  under  general  laws ;  under 
thxe  laws,  the  power  of  corporations  to  create  debts,  ia  treated  as  an 
incident  to  the  express  power,  and  not  as  in  itself  one  of  tfae  express 
powers.  One  cause  of  issuing  bills,  or  notes  is  expressly  excluded ; 
the  right  to  issue  them  in  all  other  proper  cases  must  be  inferred  as  an 
iKident  to  tfae  express  powers,  or  objects  of  the  corporation.  Corpo- 
rations,  by  the  general  act,  have  power  to  make  by-laws  for  the  "'or- 
guiization  of  the  company,"  the  "  management  of  its  property,"  Ijha 
"reguIatioD  of  its  af&irs,  and  for  carrying  on  all  kinds  of  business 
vitluD  the  objects  and  purposes  of  the  company,"  in  which  there  is 
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no  reaaoD  to  exclude  the  right  to  make  promisaoij  notes.     SimA  t. 
Eureka  Flow  MUU,  6  Cal.  1. 

b..    Liabililp  of. 

85.  Where  the  charter  of  an  old  hosfntal  ia  repealed  and  one  at 
the  same  time  granted  for  a  new  one  providing  that  the  board  ci 
health  of  the  old,  deliver  to  ih»  tniatees  of  the  new  institution,  all 
proper^,  real  and  personal,  held  hj  them  in  trust  for  the  old  ho6i»tal, 
and  making  it  the  duty  of  the  trustees  of  the  new  hospital  to  "  pay 
out  of  any  funds  which  may  come  into  their  hands,  all  the  debts  which 
may  be  owing,"  by  the  old  hospital,  held,  that  the  trustees  of  the  new 
hospital  were  bound  to  pay  all  tiie  debts  of  the  old  one,  without  refer- 
ence to  the  value  of  Uie  property  received.  Johnson  v.  HoipiUU,  2 
Cal.  819. 

86.  Incorporations  are  not  bound  by  the  acts  or  admissioDS  <^ 
individual  members,  unless  they  were  acting  by  its  express  authority. 
S%  v.  Thi  Tuolumne  W.  Co.,  6  Cal.  73. 

87.  Under  the  act  for  the  incorporation  of  nulroad  companies,  the 
statute  provides,  that  the  commiBsionere  ahall  ascertain,  and  report, 
the  compensation  proper  to  be  made,  for  the  land  or  other  property, 
taken  or  injuriously  affected ;  anc^  evidently  intended  to  include  every 
sort  of  damage  which  the  owner  of  the  land  should  sustun  by  the  act 
of  the  corporation,  including  the  bmldmg  of  fences,  on  each  ode  of  the 
road.     Saeramenio  V.  B.  R.  v.  Moffatt,  6  Cal.  74. 

S8.  Where  shares  of  stock  in  a  corporation  have  been  regularly 
traosfeired  <ki  the  books  of  the  company,  although  only  mortgaged  as 
seconty  for  a  loan,  in  a  suit  agunet  the  mortgagor,  the  mortgagee  is 
the  only  proper  person  to  be  gamisheed ;  what  remains  to  the  mortga- 
gor, is  an  equity  in  the  hands  of  the  mortgagee,  to  be  ascertained  after 
payment  of  the  mortgage  debt.     Edmaards  v.  Beugnot,  7  Cal.  162. 

89.  Where  the  by-laws  of  a  corporated  company,  authorize  the 
preffldent  and  secretary  to  transact  and  manage  the  general  bnainess 
of  ,the  company,  a  note  and  mortgage  executed  by  them,  on  behalf  of 
the  company,  binds  the  corporation ;  and  where  the  complaint  states 
th%  execution  to  be  the  act  of  the  corporation,  no  further  authority  is 
necessary  to  be  averred.  Rotoe  v.  Table  MowOain  Water  Co.,  10 
Cal.  441 ;  Shmer  v.  Bear  Biver  and  Auburn  Co.,  10  Cal.  396. 
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c.     Tramifer  ^  ttx>ck. 

40.  Tbe  12th  aeodoD  of  the  act  concenuug  oorpontums,  pused 
S2d  April,  1850,  providee,  that  whenever  the  cafiital  stook  of  any 
enpontion  ia  divided  into  sharea,  and  certificatee  thereof  iaaaed,  such 
Aim  may  be  tranaferred  by  endoreement,  but  snch  transfer  afaall  not 
be  Talid,  except  as  between  the  parties,  until  the  same  shall  have  been 
ottered  on  the  books  of  tlie  corporation ;  the  statute  is  imperative, 
nd,  &erefore,  no  transfer  is  good  against  third  parties  unless  the  same 
be  made  on  the  books  of  the  corporation.  Waton  v.  Bear  JUver 
Water  Co.,  5  Gal.  186. 

41.  A  party  who  purcbaBOB,  at  sheriff's  sale,  stock  of  an  incorpora- 
luD,  knowing  the  certificates  of  such  stock  to  be  hypothecated,  is 
duu^eable  with  notice  of  the  fact,  and  takes,  subject  to  the  claim  of 
the  pledgee.  Neither  the  incorporation  law  of  1850,  nor  of  1868, 
ma  intended  to  cover  a  case  of  this  kind,  but  to  apply  only  to  transfers, 
■Dd  purchases,  in  good  futii,  witiiout  notice.  Wetton  v.  Sear  Bxvtr 
ad  Avbum  Co.,  6  Cal.  425. 

42.  Where  A  held  stock  of  a  corporation,  in  pledge,  which  wai 
nbsequently  attached  under  a  judgment  against  the  pledgor  and  add 
ntd  regularly  transferred  to  A,  who  then  obtuned  an  assignment  of 
the  judgment  under  which  the  stock  was  attached,  held,  diat  the  as- 
agnnient  of  the  judgment,  at  Mce  merged  the  Uen  by  the  attachment 
b  the  higher  right,  and  that  A,  in  respect  to  third  parties,  became  the 
tbsc^to  owner  of  the  stock.  Stroui  v.  NtOfnna  Water  and  Mining 
fl>.,  9  Cal.  78. 

43.  A  rulroad  company  cannot  refuse  to  tranafer  stock  od  their 
boob,  on  the  ground  that  the  assignor  of  the  stock  was  indebted  to 
fte  company,  unless  the  company  had  a  lien  on  the  stock  at  the  date 
of  its  transfer.     The  People  v.  OvdteU,  9  OaL  112. 

44.  A  by-law  of  a  railroad  company,  passed  two  days  after  the 
MBgoment  of  stock,  providing  that  no  transfer  of  stock  should  be 
nude  upon  the  books  of  tlie  company,  until  all  indebtedaeaa  of  the 
ungDor  waa  pud,  would  create  no  lien,  to  justify  tlie  company  in  re- 
(ning  to  enter  the  transfer  on  their  books.    lb. 
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d.  Aelvma  againat, 
46.  The  right  d  a  member  of  an  incorporated  companj  to  sae  tlie 
iocorporatioa,  bas/ never  been  donbted,  and  in  this  very  ri^t  coiMigta 
one  of  the  esaeatial  diSerences,  between  incorponttjons  and  mere  part* 
nenihips;  for,  in  the  latter,  one  partner  camiot  Bue  anoiher  in  an 
action  at  law,  but  must  file  his  bill  m  equity  for  a  dissolution  and  ao 
account,     Bamstead  ^  The  Empire  Mining  Co.,  b  Cal.  299. 

46.  In  an  actjon  against  a  corporation,  witnesaea,  who  were  mem- 
bers of  the  corporation  at  the  time  the  liabilities  were  incurred  for 
winch  the  action  is  brought,  are  incompetent  on  account  of  interest 
By  the  15th  section  of  the  act  of  1853,  *<  to  provide  for  the  formation 
of  corporaliona,"  the  liability  of  a  stockholder  continues  for,  "  all  debts 
contracted  during  the  time  that  he  was  a  stockholder."  McAid^  y. 
The  York  Mining  Co.,  6  Cal.  80. 

47.  In  an  action  against  a  corporation,  by  its  corporate  name,  tiie 
sheriff's  return  must  show,  that  the  summons  was  served  on  the  presi- 
dent, secretary,  cashier,  or  managing  agent  thereof,  as  named  in  tiio 
20th  sectiou  of  the  Practice  Act,  and  service  made  upon  koj  other 
party,  though  a  stockholder,  is  void.  Aiken  v.  The  Quarta  Rock  M. 
G.  M.  Co.,  6  Cal.  186. 
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1.  In  an  sction  agunst  several  defendants,  where  Judgment  is  wo- 
dered  in  their  favor,  coats,  allowed  by  law,  are  only  recoverable  jointly, 
as  if  there  had  been  but  one  defendant,  and  not,  to  each,  indindnally. 
Riee  v.  L&mard,  5  Cal.  61. 

2.  A  judgment  in  ropFevin  in  favor  of  the  defendant,  will  carry 
coats,  although  the  jury  do  not  find  the  value  of  the  property  to  exceed 
two  hundred  dolhirs,  where,  id  the  plaintiff's  complaint,  the  value  is 
alleged  to  be  of  greater  amount.    Edgar  v.  Qray,  5  Cal.  267. 

3.  In  an  action  to  abate  a  nuisance,  tiie  prayer  for  damages  ia  only 
an  incident  to  the  object.  If  the  plaintiff  recover  no  damages,  he  will 
be  entitled  to  his  costs.     HiLdaon  v.  DTjfle,  6  Cal.  101. 
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4.  Bjr  the  498tli  section  of  the  Practice  Act,  it  is  provided,  that  no 
OOBts  shall  be  allowed,  in  an  action  for  mone^,  or  damages,  when  the 
plaintiff  recovers  less  than  $200.  The  "  recover;  "  spoken  of,  meana 
the  damages  assessed  b;  the  joiy,  exclusive  of  the  costs  ;  the  costs  are 
an  tnddent  to  the  judgment,  to  be  taxed  by  the  clerk,  or  court,  and 
cannot  be  given  by  the  jury  by  way  of  damages.  Sha^  v.  Tuolwmne 
WaUT  Co.  6  Cal.  286. 

5.  A  decision  being  had  in  the  supreme  court,  if  any  of  the  parties 
to  the  action  desire  a  modification  of  judgment,  as  to  costs,  Uie  proper 
application  should  be  made  within  the  ten  days,  aUowcd  for  filing  a  peti- 
tion for  a  re-hearing ;  no  bill  of  costs  ia  necessary  to  be  filed  in  the 
mpreme  court.     Oray  v.  Qray,  July  term,  1858. 

6.  The  costs  upon  appeal  are  properly  the  costs  in  the  supreme 
court,  and  the  costs  of  making  up  the  appeal  in  the  court  below,  in- 
cluding the  costs  of  the  transcript.    lb. 

7.  Where  a  case  is  remanded  for  tiirther  proceedings,  and  coats 
are  awarded,  in  gencr^  terms,  by  the  supreme  court,  the  costs  upon 
an  appeal,  only,  are  referred  to,  leaving  the  costs  of  the  former  trial  to 
atnde  the  event  of  the  suit.     Xb. 

8.  Under  the  68tli  section  of  tiie  Practice  Act,  the  courts  have 
power,  in  the  exeriMse  of  their  discretion,  to  allow  amendment  of  a  bill 
of  costs,  and  the  affidavit  acctHupanying  it ;  where  the  original  bill  (£ 
coats  is  filed  within  the  time  prescribed  by  the  act,  an  amendment  al- 
lowed after  that  time,  relates  back  to  the  time  of  fifing  the  ori^nal,  of 
which  it  forms  merely  a  part.     Bumkam  v.  Hays^  8  Cal.  llfi. 

9.  A  defendant  claiming  an  interest  in  the  premises,  subsequent 
to  the  mortgage,  is  a  proper  party,  but  cannot  be  subject  to  the 
costs  of  the  foreclosore  beyond  those  occasioned  by  his  own  separate 
defease.     LuiUng  v.  Brady,  10  Cal.  265. 
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b.  liability  of. 

0.  liability  to. 

d.  LocatJon  of  county  seata. 

e.  CompenBadon  of  oouaty  clerks. 

I.     PowKBS  or. 

1.  A  coun^  is  not  a  person  in  any  sense  ;  it  is  not  a  oorporatian. 
It  cannot  Bue  or  be  sued,  except  wbAre  specially  permitted  by  statute, 
and  such  penmsskm  can  be  withdrawn,  or  denied,  at  any  time  tbe  leg- 
isUtore  may  think  proper.  A  county  government  is  a  portion  of  the 
state  goyemment,  and  the  county  debt  crested  by  authori^  of  law,  ia 
a  part  of  the  public  state  debt,  and  in  (be  same  manner,  as  there  is  no 
remedy  sgiusBt  the  state,  Uiere  may  be  none  against  the  county.  The 
sovereign  cannot  be  sued,  in  wh^ver  form  she  may  owe,  whether 
through  her  own  piin<apal  treasury,  or  one  of  her  subordinate  tfeasn^ 
ties,  unless  by  her  own  consent.  Her  creators  have  noUnng  to  rely 
npon,  except  her  good  faith,  and  she  haa  equally  the  power  to  postpone 
the  time  <^  payment,  or  to  refuse  to  pay  at  all.  Suniaker  r.  Bordtn, 
6  Cal.  288.     Overruled  in  the  case  of  Price  v.  Sacramento,  6  Cal.  264. 

2.  Under  the  act  of  March  22d,  1850,  any  person  holding  waiv 
rants  issued  for  county  indebtedness,  who  presented  them  to  the  connty 
tareasnrer  for  payment,  there  being  no  funds  in  the  treasury  wiOi  which 
to  pay  them,  and  had  titem  registered  under  the  act,  became  a  pro- 
furred  creditor,  and  took  precedence  of  all  county  indebtedness,  not 
registered  at  a  date  prior  to  such  re^stration.  Toybr  v.  Srookt,  5 
Cal.  SS2. 

S.  Counties  are  quan  corporations,  and  the  power  to  sae  and  to  be 
sued,  is  conferred,  in  general  torms,  by  an  act  of  the  legislature  passed 
Hay  11th,  1854.  Ho  suit  can  be  maintained  agunst  a  county,  in  any 
case,  or  for  any  demand,  unless  the  demand,  or  claim,  has  first  be«i 
presented  to  the  board  of  mperTiBors,  and  been  refused  aDowanee  by 
diem,  in  whole,  or  in  part.  The  sapervisars  are  neither  judiciBl,  nor 
^uoffi-judioial  officers.  The  right  to  ne,  is  not  finuted  to  cases  of  tort, 
malfeasance,  ete.,  bat  is  ^ren  in  every  case  of  account.  J^thst. 
Sacramenio,  6  Cal.  254. 

4.    Where  the  rights  of  a  h(dder  of  ooanty  warrants  havs  beecnw 


fized  bj  their  preeeotudiHi  to  the  cmmfy  treaaorer  for  paymest,  there 
twng  moaej  for  that  purpose  in  ihe  treasury,  no  sabseqiient  aeti  cf 
the  legislature  can  intervene  to  divest  auch  acquired  rights.  The  leg- 
ialature  has  power  to  direct  the  manoer  of  the  diapoaal  of  county  reve- 
unes,  but  cannot  take  away  vested  rights.  Laforge  v.  Magee,  6  Gal. 
650. 

5.  The  act  of  May,  1864,  prescribing  tlie  manner  <£  commencing 
and  nuuntaioing  suits  by,  or  ag^net  countieB,  applies  as  well  to  clums 
esBting before  its  passage,  as  to  those  which  arose  afterwards.  Gilnum 
V.  Contra  Cotta,  6  Cal.  676. 

6.  A  county  has  the  power  to  sell  and  as^gn  a  warrant  drawn  by 
another  county  in  its  &vor.  It  was  not  intended  by  the  proviaons  <^ 
the  9^  section  of  the  act  of  1855,  "  to  create  a  board  of  snpem- 
Bors  in  the  counties  of  this  state,  and  to  de&ne  their  duties  and  powers," 
which  requires  the  property  belonging  to  the  county  to  be  sold  at  pub- 
lic auction,  diat  this  provision  should  apply  to  cho»e»  in  action.  Beali 
V.  Evant,  10  Cal.  4S9. 

7.  Where  the  board  of  supervisors  of  a  county,  is,  by  le^slatdve  act, 
required  to  assess  a  tox  to  create  a  sinking  fund  to  be  reserved  and 
set  apart  for  the  liquidation  of  a  county  debt,  whose  precise  amount 
is  unascertaiiied,  and  not  declared,  in  a  manner  in  said  act  provided, 
and  by  which  it  is  provided,  that  "  said  fund  shall  continue  until  an 
amount  equal  to  said  indebtedness  shall  be  set  apart  and  reserved," 
the  fund  thus  created  is  a  special  fund,  to  be  collected  for  the  express 
purpose  of  paying  the  debt,  and  to  be  held  for  that  object  exclufflvely ; 
where  the  warrant  drawn  for  the  payment  of  the  debt  is  large  in  amount, 
it  is  competent  and  proper  for  the  supervisors  to  pay  it  by  instalments 
as  the  limd  accumulates,  and  not  wut  to  pay  the  whole  indebtodneas 
in  one  sum.     lb. 

8.  At  common  law,  an  aclitm  did  not  He  agfunet  a  oonnty,  mi  the 
law  was  the  same  in  this  state  untii  the  11th  of  May,  1854,  when  the 
legislature  passed  a  special  statute  authorizing  counties  to  sue  and  be 
Boed.     Gilman  v.  Oontra  Coata,  8  Cal.  52. 

9.  On  the  let  of  May,  1854,  the  le^lature  passed  an  act,  exempt- 
ing the  property  of  counties  from  forced  sale  npoD  ezeontum.    Ih. 
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10.  A  lerj  npw  di0  eoan^  rerflnnd  in  the  handa  ol  the  tretaorer, 
is  iUagal  and  riud.     /fi. 

11.  The  act  of  1854,  pree  to  conntiea  the  right  of  proaecnting  and 
defeDding  all  actione,  id  the  same  maiiDer,  and  with  the  same  eflkct  as 
inifiTiduals.     Placer  v.  Attin,  8  Cal.  SOS. 

a.     7b  take  private  property  for  puiHe  tuet. 

12.  The  coqstitution  of  Cali£)mia  provides,  "  that  private  propertj^ 
ahaD  not  be  taken  for  public  nee,  onless  just  compensatioa  be  made 
therefor."  Compensation  most  be  made  in  advance,  or  a  fund  must  be 
provided,  out  of  vhich  compensation  shall  be  made,  so  soon  ae  the 
amount  can  be  determined.  The  propertrf  of  the  citizen  cannot  be  ta- 
ken from  him  without  ample  means  of  remuneration  are  provided.  In 
case  of  damages  of  this  kind,  an  account  must  be  preaented  to  the 
board  of  supervisors  for  allowance,  before  the  county  can  be  sued,  aa 
the  act  of  March  20th,  1855,  entited,  "  an  act  to  create  a  board  of 
supervisors,"  &c.,  strictl;  prohibits  the  institution  of  such  a  sut.  Mc- 
Cam  Y.  Sierra,  7  CiJ.  121. 

b.     JMibilUy  <ff. 

13.  Whoever  becomes  a  creditor  of  a  county,  most  look  to  its  rev- 
enue alone,  for  pajment.  The  statute  has  auUiorized  a  suit  against 
the  county,  by  which  a  demand  may  paae  into  judgment,  bnt  it  has 
^ven  no  remedy  by  execatioo.  When  the  judgment  b  rendered,  it 
becomes  Ute  duty  of  the  supervisors  to  apply  such  funds  in  the  treasury 
{^  the  county  as  are  not  otherwise  appropriated,  to  its  payment,  or  if 
diere  are  no  funds,  and  thoy  posBess  the  requisite  power,  to  levy  a  tax 
for  tliat  purpose,  and  if  they  ful  or  refuse  to  apply  the  fiinds,  or  to  ex- 
ercise the  power,  the  creditor  can  resort  to  mandatmu.  But  if  they  have 
no  funds,  and  the  power  to  levy  the  tax  has  not  been  delegated  to  Uiem, 
the  legislature  must  be  invoked  for  adiUtional  antitority.  Emerie  r. 
aHman,  10  Cal.  404. 

14.  The  private  property  of  an  inhabitant  of  a  counly,  is  not  liable 
to  seiinre  and  sale  on  an  execution  for  the  satigf^tiDn  Of  a  judgment 
reoovered  against  the  county.    lb. 
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0.    Lu^nHty  to, 

15.  Wbere  taxes,  levied  by  a  coart  of  sesfflona,  which  had  no  power 
to  lev;  Uie  same,  have  been  collected  bj  tite  sheriff,  or  tax  collector, 
aaeh  collector  camtot  dispute  his  liabilitj  to  accoont  to  the  county  for 
the  money  so  collected,  by  him,  aa  its  agent  or  trostee.  Piacer  t. 
JbttR,  8  Gal.  SOS. 

d.     Loeation  of  eotmty  aeata. 

16.  Tlie  ri^t  to  locate  county  seato  by  vote  of  Uie  people,  may 
be  conferred  upon  Ute  different  counties  by  act  of  the  Lej^slatore. 
U^iam  T.  Si^erviaori,  8  Gal.  878. 

e.     Compauatitm  qf  eounty  elerkt, 

17.  The  compensation  of  the  county  clerk  tS  Placer  oounty^,  fixed 
by  special  act  of  the  le^lature,  (appro?ed  Ainil  4th,  1857,)  at  93000, 
waa  intended  in  lieu  of  all  official  services  rendered  the  coon^,  by  that 
<dGcer.     Mitchell  v.  iSioner,  9  Cal.  208. 


COURTS. 

I.    Gbkekallt. 

a.  [Hme  and  place  of  holding. 

b.  Matter  of  which  courts  take  judicial  notice. 

c.  Of  concurrent  jurisdiction. 

d.  Transfer  of  causes  from  state  to  XT.  States  conrte. 

e.  Power  and  duty  of. 
IT.     Sdprbmb  Cockt. 

a.     Jurisdiction. 
in.    District  Courtb. 

a.  Jurisdiction  generally. 

b.  Over  the  persons  and  estates  of  nunors. 

c.  Jurisdiction  in  admiral^. 

d.  Powers  and  duties. 

rV".      CoUNTT  CoDBiTfl. 
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a.  Power  sod  dn^  on  Appeal  from  jnsticefl'  courts. 

b.  JnriaiUcticHi. 

0,    Aj^al  to  ike  (rapreme  court. 
y.    Fbobaib  Coubt. 

a.  JoiisdictiQU. 

b.  Power  and  duty.  ^ 

c.  IsBuea  of  fact. 
VT.    CotJBT  Of  Shbbionb. 

t.    How  ooDBtitated. 
b.    Joriadiotion. 
0.    Power  and  da^. 
Vn.    Sdfkriob  Codrt  of  the  cmr  of  San  Francisco. 
Vni.    Coubt  of  fibst  inbtahob. 

I.    Gkneballt. 
a.     Ttme  and  place  ofhol£ng. 

1.  The  time  and  place  of  holding  a  court,  are  eseentud  constitaents 
of  it,  and  without  them,  the  court  is  not  in  posaesBion  of  the  right  of 
exercifflng  its  full  fiinctiona.     Mom  t.  AuitS.1,  2  Cal.  191. 

2.  Where  a  regular  term  of  a  district  court  waa  held  at  a  time  fix- 
ed by  law,  and  its  sesfflon  ctmtanued  until  the  12th  of  May,  at  which 
time  it  adjourned  to  the  24th  of  said  month,  and  on  tiie  l!fth  day  <£ 
May  an  act  was  passed  by  the  le^alature,  fixing  a  different  time  for 
the  term  of  said  court,  and  repealing  all  laws,  <a  parts  of  laws,  lo  cod- 
flict  with  said  act,  held,  that  the  act  of  May  19th,  repealed  the  former 
act  as  effectually  as  though  it  had  never  been  passed,  and  that  there 
remained  no  anthorify  in  the  court  to  act  under  the  former  act  after 
^t  date.     Domingtut  r.  Dominguet,  4  Cal.  186. 

b.  Matten  of  wMck  courtt  ta&ejudicidl  notice. 
8.  Courts  take  judicial  notice  of  the  territorial  extent  of  the  juris- 
diction and  sovereign^,  exercised  de  facto  by  their  own  goremment; 
and  of  the  local  divisions  of  their  country,  as  into  states,  etc.,  so  &r  as 
political  govemmentis  concerned  <»r  affected.  The  People  v.  Smith,! 
Cal.  13. 
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4.  Courts  will  tale  jadicial  notice  of  tiie  ngnatnres  of  tfaeir  officers, 
as  each  ;  bnt  there  is  no  role  which  extends  sach  notice  to  the  signa- 
tares  of  parties  to  a  canse.  When  proof  rf  serrice  irf  proceas  connstB 
<^  tlie  mitten  admiafflon  of  the  defendant,  sach  admisBion  must  be  ao 
eompaniod  with  pro(^  of  the  gennineneaa  of  the  signatnre  of  the  partrf . 
Andavon  t.  Bdl,  d  CaL  316. 

c.     Of  concurrent  jwiadietton. 

5.  One  coort  has  no  power  to  interfere  with  the  judgments  and  de- 
crees of  another  court  of  concurrent  jurisdiction.  The  only  case  in 
which  it  will  be  allowed,  is,  where  the  court  in  which  t^e  action  or  pro- 
eeeding  is  pending,  is  unable  hy  reason  of  its  jurisdiction,  to  aSbrd  tihe 
relief  sought.     AntJi(^  v.  Dunlap,  8  Gal.  26 ;    Rickett  t.  Johtuony 

8  Cal.  34 ;    OMpman  v.  Sa^bard,  8  Cal.  268 ;   Qorham  t.  Zbomjr,  9 
Cal.  77 ;  UMfelder  v.  iety,  9  Cal.  60T. 

6.  One  court  of  coordinate  jurisdiction,  cannot  resbwi  the  proceed- 
in^  in  another,  in  cases  where  adequate  relief  cm  he  as  well  bad  in 
tite  court  in  which  the  proceeding  are  pending.  There  may  be  ez- 
eeptiona  to  the  general  rule.  A  ease  not  coining  within  the  reason  of 
the  rule,  would  not  come  within  the  rule  itself.  The  reason  of  the  old 
mle  having  ceased,  the  rule  ceased ;  and  tbe  new  rule  came  into  exis- 
tence because  of  the  existence  of  the  new  reason.  The  same  fraudu- 
lent debtor  might  confess  different  fraudulent  judgments  in  different 
judical  diatricta.  It  would  not  then  be  necessary  for  the  creditors  to 
bting  a  different  suit  in  each  different  court.     Uh^dder  v.  Lem/,  9 

9  Cal.  607. 

d.     lyamsfer  of  eauieifrom  stale  to  United  State*  courts. 

7.  "Where  a  defendant  seeks  to  remove  a  cause  from  a  state  court 
to  iJie  dietiict  court  of  the  TJiuted  States,  it  must  appear  hj  affidavit 
that  the  contest  is  between  a  citizen  of  this  state  and  a  oiticen  of  a  for- 
eign state.     Wel<A  t.  Terment,  i  Cal.  203. 

8.  No  cause  can  be  transferred  fi«m  a  state  court  to  any  court  of 
the  United  States.  Neither  a  writ  of  error,  nor  appeal  Ees,  to  take  a 
ease  from  a  state  court  to  the  supreme  court  of  tlie  TTmted  States. 
J'eJbwoH  V.  Oordon,  4  Cal.  868. 
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9.  A  state  court  cannot  eDJ(Hn  the  proceedings  ckF  a  federal  coort. 
Phdan  y.  SmUh,  8  Cal.  520. 

10.  A  coort  of  coordinate  joriBdicdoD  cannot  restrun  the  proceed 
ingB  of  another  court  of  the  BBme  juriadiotion.     lb. 

e.     Power  (oui  dutjf  of. 

11.  Every  court  has,  while  engaged  iu  the  perfonuance  of  its 
lawful  functions,  as  an  incident  to  it«  judicid  character,  tiie  authori^ 
to  preserre  order,  decency,  and  enleuoe  in  its  presence  ;  and,  in  such 
case,  may  apprehend  and  punish  an  offender  without  fortiier  examina- 
tion or  proof;  but  where  the  offence  is  committed  out  of  court,  the 
party  is  entiUed  to  notice,  and  to  a  heating,  of  his  defense.  An 
order  of  court,  adjudging  a  party  guilty  of  contempt,  should  always 
show  upon  its  &ce,  the  facts  nptm  which  the  exercise  of  the  power  is 
based,  and  the  adjudication  is  made.  The  People  v.  Turner,  1  Cal. 
148;  fi.,  152. 

12.  The  writ  of  mandamw*  is  a  proper  remedy  to  compel  the  dis- 
trict coart  to  restore  an  attorney  whose  name  has  been  stricken  &om 
tte  rolls  by  order  of  such  court.  The  supreme  court  may  issue  a  writ 
of  certiorari  to  a  district  court  for  the  purpose  of  reviewing  summary 
proceedings  in  case  where  no  appeal  would  lie.     lb. 

IS.  It  is  proper  for  the  court  to  order  improper  testimony  to  be 
stricken  out,  and  instruct  the  jury  to  disregard  it,  though  not  objected 
to  at  the  time  it  was  ^ren.     Parker  v.  Smith,  4  Gal.  105. 

14.  The  court  below  loses  all  power  over  a  cause  upon  the  adjourn- 
ment of  the  term,  and  cannot  thereafter  disturb  its  judgment,  except 
in  cases  provided  by  the  statuto.     Suydam  v.  lecher,  4  Cal.  280. 

15.  The  tame  fixed  by  statute,  within  which  papers  must  be  filed, 
may  be  extended  by  the  Judge  ;  statutes  fi^g  the  time  for  filing 
papers  are  merely  directory.     Wood  v.  FamAam,  5  Gal.  62. 

16<  Fur&er  testimtmy  may  be  admitted,  at  the  discretion  of  the 
court,  after  the  submisnon  of  a  case,  if  there  be  a  surprise.  PtaJt- 
ham  V.  McFarUmd,  5  Cal.  187. 

17.  Inferior  oourts  cannot  giant  a  new  Mai,  or  interfere  with  their 
judgments  or  decrees,  in  any  material  part,  after  the  adjournment  o( 


At  tenn.  In  case  of  &»nd  in  oblaiiuiig  the  judgment,  the  defendant 
most  assert  1^  righto  hj  a  proceeding  in  tiie  nature  of  a  bill  to  im- 
peach the  original  decree.     Beib  y.  Robb,  6  CaL  21. 

18.  In  case  of  an  omisdon  in  the  teatimon;,  by  mistake,  the  court 
may  ftdnut  farther  testimony  at  any  time  before  BubmissioD.  Priett  r. 
Umm  Cmal  Co.,  6  Gal.  170. 

19.  Courts  may  limit  the  time  for  the  argument  of  a  case.  Tkt 
PeopU  ▼.  2bei  Chew,  6  Gal.  686. 

n.      SUPKKHS  GOUBT. 

a.    Jimt^ction. 

20.  He  supreme  court  is  strictly  an  appellate  faibunal,  aitd  has  no 
original  jurisdicldon,  save  in  cases  <^  habeas  corpu*,  and,  oonaequenUy, 
cannot  iaane  a  quo  warranto,  for  the  purpose  of  inquiring  by  what 
authority  a  person  exercises  the  dnUes  t£  an  office.  JEx  forte,  Tkt 
Attorney  Gmeral,  1  Cal.  85. 

21.  The  state  constitution  declares  that  the  sopreme  eouit  ah^ 
hare  appellate  jurisdtction  in  all  cases,  where  the  matter  in  dispute 
exceeds  9200 ;  and  tiie  statute  has  empowered  ttiat  court  to  issue 
writs  of  certiorari,  where  necessary,  in  the  exercise  of  its  juiisdio- 
tioo ;  (see  act  to  orgamze  the  auprenie  court,  passed  February  14dk, 
1850,  §  7),  but  the  Jurisdicliou,  conferred  by  the  constitution,  cannot 
be  exercised,  until  the  manner  of  its  exercise  is  prescribed  by  statute ; 
BO,  an  i^peal  to  the  supreme  court  from  the  judgment  of  a  county 
eoart,  not  haviog  been  authorized  by  legislative  act,  the  former  court 
cannot  issue  a  writ  of  certiorari,  to  review  a  judgment  <^  the  latter. 
Warner  v.  EaB,  1  Cal.  90. 

22.  When  a  case  has  once  been  taken  to  an  appellate  court,  and 
its  judgment  obtained  on  points  of  law  involved ;  such  judgment,  how- 
ever erroneous,  becomes  the  law  of  the  case,  and  cannot,  on  seoond 
appeal,  be  altered  or  changed.     Clary  r.  Ihaghmd,  6  Cal.  685. 

28.  There  was  no  appeal  allowed,  by  law,  from  a  county  court  to 
the  supreme  ooort,  prior  to  the  first  day  of  July,  1854.  The  act 
allowing  appeals  of  tfiis  character  went  into  effect  on  that  day;  the 


only  remedy  for  the  parly  aggrieved,  befwe  tiiat  time,  was  to  aue  oat 
a  writ  of  error  from  the  supreme  oourt,  and  upon  that  to  hare  Hue 
{ooceedingB  of  the  uoort  below  reviewed.  MiddUton  r.  Ghuldy  5 
Cal.190. 

m.      DlBTWCT  CODETS. 

a.     Jwriadiction  generally. 

24.  The  district  conrts  have  do  power  beyond  what  faas  been  con- 
ferred- upon  them  by  statute ;  coDBeqnently,  a  district  court  has  do 
authority  to  allow  counsel  fees  in  a  cause  transferred  from  the  coort 
of  first  instance  into  that  court,  by  virtue  of  the  statute  of  Febmaiy 
28th,  1850.     &%  v.  The  Bark  Alice  TarlUm,  1  Cal.  103. 

25.  The  act  of  the  legislature,  by  which  a  district  judge  of  one 
district  is  empowered  to  hold  a  district  court  in  another  distnct,  is 
eonstitutjonal  and  valid ;  and  a  coort  held,  in  pursuance  of  such  act  by 
t  district  judge,  in  a  cUstrict  other  tlian  the  one  for  which  be  was 
elected,  is  not,  for  that  reason,  improperly  organized.  The  PeopU  t. 
MeOaulq,,  1  Cal.  S79. 

26.  In  an  action,  for  freight  money,  brought  in  the  courts  of  this 
state,  it  is  not  a  aufficient  answer  to  set  up  that  the  vessel  has  been 
libeled  for  the  non-deUvery  of  firei^t,  in  the  district  court  of  tlie 
tJmted  States ;  botii  actions  may  proceed  at  the  same  time.  Ruaadl 
v.  Aharm,  5  CaL  48. 

2T.  Where  a  suit  for  a  sum  exceeding  two  hmidred  dollars,  ex- 
chuave  of  interest,  has  been  commenced  in  a  district  court,  a  va£d 
jadgment  may  be  rendered  for  lees  than  that  sum.  JacJaon  v.  Wkar- 
toAtf,  5  Gal.  94. 

28.  The  district  court  is  a  comt  of  general  ori^n^  jurisdiction, 
■nd  ita  process  is  oo-ezten«ve  witii  the  stftte ;  causes  may  be  removed 
from  one  district,  or  county,  to  tuiotiier,  in  the  manner  provided  by 
statute,  but  tliis  wodd  not  be  permitted  after  the  party  had  appeared 
and  answered  to  &e  merits.    It^et  v.  Sat^ord,  5  Cal.  117. 

29.  The  rendition  and  entry  of  a  judgment,  at  a  time  when  there 
was  no  legal  term  of  the  district  court,  are  erroneous  and  void,  (hf- 
ftvberrjf  v.  J^^mxm^  5  Cal.  498;  Smih  v.  (Mt^oAer,  X  Cal.  409. 


80.  The  ^strict  court  has,  under  Hie  constitalaon,  do  appellate 
jniisdictioa  from  (tie  |arobate  court,  and  the  acts  conferring  it,  are  roid. 
IU«d  T.  MeChnmck,  4  Cal.  S42. 

51.  A  i^ebiot  court  oaa  entertain  no  jurisdiction  of  a  oaae  on  ap- 
peal from  a  judgment  of  a  jostice  of  tiie  peace  ;  an  appeal  to  the 
toaatf  oourt  is  the  proper  remedy.     Qraj/  v.  Schupp,  4  Cal.  185. 

52,  After  the  adjonmment  of  th«  term,  the  comi  loeee  all  control 
orer  cases  decided,  anleBs  its  Joriadiction  is  saved  by  some  motion  tx 
proceeding  at  the  time,  except  in  the  single  case  provided  hj  statute, 
vbere  the  Bummons  has  not  been  served,  in  which  the  partj  is  allowed 
mz  months  to  move  to  set  the  judgment  aside.  An  appellant  is  not 
estopped  in  consequence  of  having  accepted  the  costs  which  were  iok- 
posed  as  a  condition  for  re-opening  the  case.  The  case  was  cffectuallj 
out  of  court,  and  conld  not  be  reinstated,  except,  perhaps,  by  the  con- 
sent of  parties  ;  and  the  acceptance  of  costs  cannot  be  construed  into 
a  consent  upon  the  part  of  the  appellants.  Cctrpentier  v.  Hart,  5  Cat. 
406  ;  Shaw  v.  MeCh»gor,  8  Cal.  521. 

83.  In  case  a  defendant,  in  a  foreclosure  suit,  dies  during  the  pro- 
gress of  the  action,  the  administrator  should  be  made  a  party  by  a 
supplemented  biU ;  and  thereafter,  the  court  may  decree  a  sale,  render 
judgment,  and  ^ve  full  relief.     BeUoc  v.  Rogert,  9  Cal.  123. 

S4.  In  the  event  of  the  disquaMcation  of  the  sheriff  and  coroner, 
Ae  district  coart  has  power,  by  virtue  of  its  original  jurisdiction,  to 
appcont  an  elisor,  or  a  special  officer,  to  execute  its  process.  Wilton 
T.  .BmiM,4Cal.  862. 

b.     Over  the  persons  and  estates  of  minors. 

35.  The  district  courts  of  this  state  have  the  same  contj^)!  over 
die  persons  of  minors,  and  their  estates,  that  the  courts  of  chancery 
in  Ekiglaod  possess.  This  jurisdiction  is  conferred  by  the  constitution, 
and  cannot  be  divested  by  any  legislative  enactment.  Wihon  v. 
Axteft,  4  Cal.  862. 

86.  The  clfum  of  exclusive  original  jurisdiction  in  the  courts  of 
probate,  over  the  persons  of  minors,  and  their  estates,  is  unfounded, 
diancery  may,  at  any  time,  interfere  aoA  remove  the  procee<Un^ 
before  it.    U>. 
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c.    ^irisdicHon  in  admiralty. 

8T.  The  district  courts,  in  admiral^  suits,  under  cbftp.  6,  dUe  -riii, 
of  the  Practice  Act,  must  be  governed  b;  tbe  prindples  and  forme  of 
admiraltjr  conrta,  except  where  othennse  oontrolled  b;  the  act  Ave- 
rUl  V.  The  Harford,  2  Cal.  809. 

38.  The  court,  under  whose  process  a  steamer  or  boat  is  first 
anzed,  obtuns  exclusive  power  over  its  disposal  and  the  fimd  ariaiDg 
from  it.  The  properly  authenticated  judgments  of  otlier  courts,  whea 
filed  in  the  court  having  custody  of  the  fund,  are  conclusiye,  and  en- 
titled to  distribution  according  to  their  respective  merits.     lb. 

d.     Power  and  tbitg  of.  . 
89.     Where  a  person  has  been  admitted  as  an  attorney  and  coun- 
selor of  the  supreme  court,  a  district  court  has  no  authority  to  remove 
him  from  office,  and  if  it  does,  an  alt«mative  mandamus  nill  issue  to 
restore  him.     The  Peo^  v.  Timwr,  1  Gal.  190. 

40.  A  district  court  has  no  power  io  set  aude  a  judgment,  or  grant 
a  new  trial,  after  the  expiration  of  the  term.  B(ddwin  v.  Kramer^  2 
Cal.  583. 

41.  An  order  of  a  district  court,  settiag  aside  a  default,  and  judg- 
ment, entered  during  vacation,  is  regular  and  correct,  where  there 
had  been  no  service  of  summons  upon  the  defendant.  The  proceec^g 
is  e^ressly  warranted  by  the  68th  section  of  the  Practice  Act,  and 
in  such  case  it  is  not  necessary  to  file  a  bill  in  chancery  to  vacate  the 
judgment,  which  may  be  set  aade  or  re-opened  on  motion,  within  the 
lime  allowed  by  law.     Pico  v.  CarW^i,  7  Cal.  30. 

42.  The  district  judge  has  the  power  to  issue  the  writ  of  certiorari 
and  to  hear  and  reader  judgment  thereon,  at  chambers.  He  has  also 
power  on  the  writ  of  certiorari  to  examine  the  proceedings,  and  review 
the  acts  of  the  board  of  supervisors.  People  v.  Supervisort  qf  Marin, 
10  Cal.  844. 

IV.    CoDirrT  CoDRT. 

a.     Power  and  duty  on  appeal  from  Justicet  Court. 

43.  In  an  action  of  forcible  entry  and  detainer,  appeiJed  to  the 


coont;  court,  the  latter  tribunal  nnder  the  statnte,  triea  th«  case  de 
novo,  and  may  treble  the  damages,  altfaongh  the  judgment  must  not 
exceed  the  amonnt  sued  for.     &  CaUaghan  y.  Booth,  6  Cal.  6S. 

44.  Where,  in  a  justices  court,  the  Bammons  was  regularly  served, 
the  defendant  made  de&ult,  and  the  plaintiff  obtuned  judgment,  Jrom 
which  the  defendant  appealed  to  the  county  court  upon  questions  of 
both  lair  and  fact,  and  that  court  dienussed  the  appeal,  whereupcai  the 
defendant  applied  to  the  supreme  court  for  a  mandamiu  to  compel  the 
county  court  to  try  the  ease  ;  upoB  which  application,  lidd,  Aat  the 
defendant  by  his  de&ult,  adnutted  the  facts  alleged  m  his  complaint; 
tiiat  there  being  no  issues  of  fact,  the  justice  could  commit  no  error  as 
to  them,  and  as  the  justice  could  commit  no  error  as  to  the  facts  con- 
ceded, there  could  be  no  appeal  from  his  judgment  in  reference  thereto. 
The  defendant  by  his  default  conceded  tiie  facts,  and  cannot  appeal 
against  his  admisraon.  People  v.  CoutUt/  Court  of  El  Dorado  Co.^ 
10  Cal.  19. 

45.  Issues  of  &Gt  must  be  made  in  the  court  of  original  jorisdio- 
tion.  The  coun^  court  can  only  re-by  the  issues  tried  in  the  court 
below ;  this  is  what  is  meant  by  a  trial  anete  in  the  county  court  under 
section  626.     lb. 

46.  It  is  erroneous  for  the  coimty  court  to  reverse  the  judgment 
of  a  justice  tS  the  peace  on  motion,  upon  the  ground  that  it  did  not 
^^)ear  that  the  defendant  had  notice  of  the  trial ;  the  parties  were 
before  the  county  court  on  appe^,  for  the  purpose  of  trying  the  case 
de  novo,  and  it  was  the  duty  of  the  court  to  proceed  with  tiie  trial  on 
the  merits.     Cogh  v.  Bcddmn,  5  Cal.  75. 

47.  In  trying  a  cause  in  the  county  court  for  a  mining  cl^m  and 
damages,  on  an  appeal  from  a  judgment  of  a  justice  of  the  peace,  the 
jJaintiff  may  amend  his  complunt,  by  striking  out,  or  withdrawing  the 
claim  for  damages.  Qrata  VaiUy  Mining  Co.  r.  iStackhoute,  6 
Cal.  418. 

48.  In  cases  in  ihe  county  court,  on  appeal  from  a  justices  court, 
amendments  to  the  complaint  ^ould  be  allowed  whenever  they  will  tend 
to  the  furttierance  of  justice.  The  greatest  l^rality,  in  this  respect, 
should  be  extended  to  pleadings  in  justices  coorts.  BuUer  r.  King, 
10  CaL  842. 
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156  OOtTRTS. 

b.  Juntdi^ion. 
49.  The  oooaty  oonrt  has  no  jnrisdiction  to  enforce  a  mechanic's 
lien,  where  the  amount  in  oontroverey  exceeds  two  hundred  dolbus. 
The  special  cases,  within  tiie  meaning  of  the  ninth  eection  of  the  nxth 
article  of  the  eonstdtation  of  this  state,  embrace  those  cases  that  are 
the  creation  of  statute,  the  prooeedinga  under  which  an  unknown  to 
tiie  general  &ame-wort  of  courts  of  common  Uw  and  equity.  Brodc 
T.  Heniek,  5  Cal.  279. 

60.  Where  a  judgment  rendered  bj  a  jnatJce  of  the  peace  is  for 
in  amomit  beyond  the  joiisdiction  of  the  justice,  on  an  appeal  to  &» 
oonnty  court,  it  should  be  disuusaed.     Ford  t.  Smith,  6  C^.  S81. 

61.  Cases  in  insolvency  under  the  insolyent  act  of  1852,  are 
spedal,  within  the  meamng  of  the  constitution,  and  the  jurisdiction  of 
which,  the  legislature  has  the  right  to  dispose  of,  and  vest  in  any  court 
of  this  stote  of  ori^nal  ciril  jnrisdiotion.  In  the  6zer<»se  of  a  le^ti- 
mate  power,  the  legislature  has  given  jurisdiction  in  these  cases  to 
both  the  district  and  county  courts,  uid  these  courts  hold  it  concnr- 
rentiy.     Harper  v.  JVeefon,  6  Cal.  76. 

52.  The  grant  of  authority  to  the  county  judge  to  award  injunc- 
tions, in  cases  brought  in  the  district  court,  is  not  trenching  upon  the 
fimits  of  jurisdiction  of  any  of  the  courts.  It  is  a  mere  power  to  issae 
a  process  auxiliary  to  the  proper  jurisdiction  of  the  district  court.  The 
county  judge  does  not  try  or  decide  the  case,  nor  does  any  court  of 
which  he  is  jadge,  take  jurisdiction  of  it ;  he  only  issues  a  meme  pro- 
cess.    Thompsfm  r.  WilUant,  6  Cal.  88. 

68.  The  appointment,  by  the  conntf  judges  of  two  counties,  of 
cotmnisuoners  to  ascertain  and  settie  tiie  proportionate  amount  of  in- 
debtedness to  be  assumed  by  each,  under  a  law  authoriring  such 
appointment  on  the  dirision  of  said  counties,  is  the  proper  exercise  of 
functions  incident  to  tiieir  judicial  poatico.  l^tolmrme  v.  SUtnitlaut, 
6  Cal.  440. 

54.  The  county  courts  hare  appeHato  jurisdiction,  in  all  cases  aris- 
ing in  justices  courts,  whether  mril  or  criminal.  The  power  to  detoi^ 
nunc  in  what  cases  appeals  may  be  made  to  the  county  court,  is 
expressly  conferred  on  the  le^sUture  by  the  constitution.  There  are 
but  two  appellate  tribunals  under  the  constitution,  the  county  and 
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npreme  coorls,  and  oeitber  Hm  tbe  right  to  take  (nigbal  jorialictiMi 
of  any  caae  it  can  hear  opon  appeal.  F«opl^,  foaier,  9  Cal.  85. 
55.  Where  parties  enter  into  a  BobnuBmoii  to  arbitratioa,  in  which 
it  ie  stipulated  that  the  award  be  entered  aa  tbe  judgment  of  the 
coon^  court,  satdi  sabnuHuon  ia  void  in  toio,  that  court  having  no 
jiui8dieti<Hi  over  the  matter  of  the  award.  WHUarm  v.  Walton,  9 
CaL142. 

c.     Appe<U  to  the  giipreme  court. 
66.     Prior  to  the  first  of  Julj,  1854,  there  waa  no  appeal  fi:om  the 
maatj  court  to  the  supreme  court.     (See  section  twenty-two,  under 
head  of  Bupreme  court.)    MiddUtem  v.  Chuld,  6  Cal.  190. 

v.    Pbobatb  Codbt. 

a.    ^ritdiction. 

57.  There  is  no  relation  of  inferiority  in  the  constitution  or  powers 
of  the  probate  and  district  courts.  The;  are  unlike ;  but  within  their 
respectiTe  spheres,  equal.  They  are  both  constitutional  courts.  No 
appeal  lies  from  one  to  the  other.  Issues  of  fact  are  sent  from  the 
probate  court  to  the  district  court,  not  as  from  an  inferior  to  a  superior 
tiibanal,  but  for  t^e  sake  of  convenience,  because  the  probate  court 
has  not  tiie  machineiy  of  a  jury  trial  and  its  incidents.  PoTid  v.  Pond, 
10  Cal.  495. 

58.  The  statute  of  1855,  directing  issues  of  &ct  to  be  sent  to  tlie 
JGstrict  court  for  trial,  does  not  transfer  any  of  the  jurisdiction  of  tbe 
{sobate  courts  to  the  district  courts ;  and  the  judgments  of  the  district 
courts  on  issues  of  &ct  sent  to  them  for  brial,  are  not  binding  on  the 
probate  court-.    lb. 

59.  The  probate  court,  m  sending  an  issue  of  fact  to  the  district 
court  fi>r  (rial  before  a  jury,  does  not  thereby  lose  its  jurisdiction  over 
the  matter.  The  fiuding  of  the  jury  is  merely  to  aid  its  jurisdiction, 
by  settling  the  facta,  and  furnishing  it  materials  on  which  to  act.    lb. 

60.  The  district  judge  in  tiyiug  an  issue  from  the  probate  court, 
necessarily  decides  the  legal  questions  arising  upon  the  trial,  and  regu- 
lating the  admiasion  or  rejeota(m  of  testimony.    But  after  the  &iding. 


im  functiooa  ceaae.    He  is  to  certify  back  the  finding,  which  then 
become  a,  part  of  the  neazd  of  the  probate  court.    1  i. 

61.  So  mach  of  0x9  act  of  1855,  aa  prorides  for  the  transfer  to 
the  district  court,  of  issues  of  fact  already  decided  b  Uie  probate  court, 
is  unconftitntioiial  uid  void,  as  the  effect  <^  the  act  iroold  be  to  confer 
appellate  juriBdiotion  ou  the  district  court.  Deck"!  £ataU  v.  Gherke^ 
6  Cal.  666. 

b.  Power  and  dxdy. 

62.  The  administrator  of  an  estate  baring  resigned,  appeared  in 
the  probate  court  to  hare  a  final  settlement  of  the  accounts.  After 
the  hearing,  the  judge  found  him  indebted  to  the  estate,  and  ordered 
the  balance  due,  to  be  paid  into  court ;  upon  lus  refusal  to  do  so,  the 
heirs  brought  an  action  ou  the  administration  bond.  There  is  no  rule 
which  makes  the  judge  (^  probate  a  fiscal  agent,  either  to  keep,  or  dis- 
burse the  money  of  an  estate.  It  fc^ows,  that  the  refusal  of  the 
administrator  to  pay  the  money  into  court,  was  no  breach  of  the  con- 
dition of  the  bond.     Wilton  r.  Hernandez,  5  Cal.  437. 

63.  In  case  of  Don-resident  faeits,  if  they  do  not  clum  the  estate 
within  one  year,  it  must  be  paid  into  the  state  treasury,  where  it  must 
remun,  until  cldmed  by  the  heirs,  or  their  legal  representatires,  and 
any  other  order  or  different  dispoation  of  it  by  the  probate  court,  is 
erroneous.     Pyatl  r.  Brockman,  6  Cal.  418. 

64.  In  pleading  a  judgment  or  proceeding  of  a  probate  court,  it 
being  a  court  of  inferior  and  limited  juriadictioo,  it  is  necessary  to  set 
out  the  facts  which  ^re  jariBdicti<Mi.  The  case  of  Wilton  r.  JDunboTy 
(4  Cal.  813,)  overruled.     SmiOi  r.  AndreiPt,  6  Cal.  652. 

65.  The  probate  judge,  as  Uie  general  auperrisor  and  guardian  fX 
the  estates  of  deceased  peraons,  has  power,  by  law,  to  sospend  or  remove 
an  admimstrator,  "  whenever  he  has  reason  to  believe,  either  from  hb 
own  knowledge,  or  from  credible  information,  Uiat  such  administratoi 
has  fraudulently  wasted  or  mismanaged  the  estate,  or  is  about  to  do 
so,  or  has  become  incompetent  to  manage  it."  JOecft  Ettate  v. 
Gherhe,  6  Cal.  666. 

c.  luuet  qffact. 

66.  Issues  of  fact  in  the  probate  court,  may  be  sent  for  trial  to  the 


distnct  court,  np(»i  ttte  same  principle,  that  isaues  are  sent  oat  of  chao- 
ew;  to  be  tried  m  a  court  of  common  law,  by  s  jniy.  The  probate 
oooit  does  not  poaaess  the  maehinery  of  a  jory.  The  dietrict  court  has, 
imder  the  conetitution,  no  appellate  juiisdictdon  &om  the  probate  courts, 
and  &e  acta  conferring  it  are  void.  Heed  r.  McCormicky  4  Cal. 
342. 

67.  The  issaee  of  fact,  joined  in  the  probate  court,  sent  to  the  dis- 
trict coort  for  trial,  are  of  that  class  upon  which  the  probate  judge  ia 
onwilling  to  pass,  or  where  from  great  conflict  of  evidence,  a  reasona- 
ble doubt  must  exist  as  to  the  right.  In  such  cases,  a  proper  and  just 
exerdse  of  diacretioD  would  require  him  to  send  tiie  issue  to  a  jury  in 
the  district  court.'    Edlcr  t.  Franklin,  5  Cal.  432. 

68.  It  is  within  the  discretion  of  the  probato  judge,  to  decide  what 
issaes  of  iact  are  proper  to  be  sent  to  the  district  court ;  gross  abuse 
of  discretion  will  be  corrected  by  the  supreme  court.     Ih. 

'Vl.    CooET  OF  Sessions. 

a.     How  amgtituted. 

69.  Where  the  justices  of  the  peace  fail  to  elect  associato  justices 
of  the  court  of  sesraons,  on  the  first  Monday  of  October,  in  accordance 
with  the  64th  section  of  the  "  act  concerning  courts  of  justice,"  the 
coonty  judge  may  appoint  associates  for  the  term ;  but  ttie  justices 
may  convene  at  any  subsequent  time  and  elect  associate  justices. 
Qorham  v.  Can^abeU,  2  0^.  1S5. 

TO.  The  presence  of  the  county  judge  and  clerk,  at  the  convention, 
to  elect  associate  justices  of  the  court  of  sesaions,  is  not  essential ;  and 
if  they  refuse  to  attend,  the  election  will  nevertheless  be  valid.     lb, 

71.  The  court  of  sesHons  is  composed  of  the  county  judge  and  two 
associates,  and  the  presence  of  all,  is  necessary  to  Uie  transaction  <tf 
business.     People  v.  Bariour,  9  Cal.  280. 

72.  The  8th  section  of  the  6th  article  of  Oie  constitutioQ  of  the 
•tato,  provides,  that  "  the  county  judge,  with  two  justices  of  the  peace, 
to  he  designated  according  to  law,  shall  hold  courts  of  sessions  with 
such  criminal  juriacUctiou  as  the  legidatnre  shall  prescribe."  Accord- 
ing to  the  plain  language  of  the  section,  the  court  must  be  oompoeed 


of  tliree  persoiu :  the  county  judge  and  two  justices  of  tlie  peace ;  all 
tiiree  of  these  are  ueoessary  to  constitute  the  oourt ;  if  one  is  wanting^ 
tfae  Court  does  not  exist  for  my  purpose.  Tht  Feople  t.  AA  Chmg^ 
5  GkL  108. 

,  b.     Juritdietum. 
7S.    The  cootrol  of  the  rerenoe  is  confided  to  the  court  <rf  aearions 
for  public  purposes,  and  cannot  be  diverted  bj  creditors.     Tbompvm 
T.  Bawe,  2  Cal.  68.  ^ 

74.  No  board  of  Bupervisora,  or  oourt  of  sesaions,  oas  ^re  legal 
aathori^  for  the  obstruction  of  a  stream  declared  navigable  by  the  leg- 
islature. They  ma;  grant  licenses  for  building  bridges  whi(^  shall  not 
obfltruct  navigation.     Minium  t.  IAaU,A  Cal.  180. 

75.  The  act  of  April  10th,  1850,  conferring  power  (m  Ae 
courts  of  sessions  to  manage  tiie  financial  buEoness  of  connlaes,  is 
unconstitutional  and  void.    Burgoj/ne  v.  San  Francisco,  5  Cal.  9. 

76.  The  purchase  of  land  is  not  a  judicial  act,  and  any  purchase  c^ 
land  hj  a  court  of  sessions  as  such,  is  void.  Phelan  v.  San  Fran- 
Cisco,  6  Cal.  531. 

7T.  The  court  of  sessions  has  no  appellate  power,  and  cannot  be  in- 
Tested  with  any  by  the  le^lature.     The  People  v.  Fowler,  9  Cal.  85. 

T8.  No  appeal  can  be  taken  to  the  supreme  court,  from  the  judg- 
ment of  a  district  court,  on  an  appeal  from  an  order  of  the  oourt  <rf' 
sesfflons,  upon  an  application  for  a  feny  license.  Webb  v,  Smson, 
2  Cal.  188. 

79.  No  appeal  lies  &om  tho  court  of  sessions  to  the  district  court. 
The  latter  court  has  no  appellate  power.  TTie  People  v.  Peralta,  8 
Cal.  871. 

c.    Power  and  duty. 

80.  The  court  of  seeuoos  cui  exercise  do  functions  save  those  of  a 
judi(»a]  character.  The  assessment  of  taxes  is  not  a  judicial  act ;  an 
act  anthorinng  the  court  of  sessions  to  assess  taxes,  is  unconstitutioD^ 
and  Hie  aasessment  made  under  that  authority,  is  y(»d.  Hardenbugk 
r.  Kidd,  10  Cal.  402. 
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Vn.    Sdfbkior  Court  or  thb  cnr  or  Sad  Francisco. 

81.  The  superior  court  of  the  city  of  San  Francisco,  was  not  in- 
tended to  be  an  inferior  court,  in  reBpect  to  the  mode  of  enforcing  its 
process,  but  in  respect  to  the  character  of  the  subject  of  Ha  jurisdic- 
tion,  and  a  subordinate  relation  to  other  tribunals.  That  court  had 
power  to  send  its  process,  and  enforce  its  judgments,  bejond  Uie  limits 
of  Bud  ci^,  conferred  by  le^sUtive  enactment,  and  the  exercise  of 
that  power  is  valid  and  constitutional.  The  case  of  Meyer  t.  ICalh- 
man  (6  Cal.  590)  is  overmled.     Htckman  t.  O'Neal,  10  Cal.  292.- 

Vm.    Court  op  pibst  inbtancb. 

82.  The  court  of  first  instance  had  no  authority  under  Mexican 
law  to  proDoonce  sentence  of  death  upon  a  prisoner  convicted  of  a  cap- 
ital o^nee.  la  such  case,  the  proceedings  were  sent  up  to  the  cotui 
of  second  instance,  in  which  court  alone,  final  judgment  could  be  re- 
corded.    The  People  y.  Daniels,  1  Cal.  106. 

IX.    JraTicBS  Courts. 

I.    Jurisdiction. 

a.  In  case  of  forcible  entry  and  detainer,  iSee  Forcible 

KMTR7  AND  DXTAINER. 

b.  Mining  chums,  See  Minino  claihb. 
o.     To  try  and  comnut  deserting  seamen. 

d.  Practice,  See  Practice. 

e.  Notice,  See  Koticb. 

f.  Bonds,  See  Bonds. 

g.  Costs,  See  Costs. 

H.      LnUTATIOH  OF  JUDGMBNTB. 

in.    Bb^trial  on  appeal  in  Countt  Court,  See  County 
Court. 

I.      JuaiBDICTION. 

83.  Justices  of  the  Peace  cannot  enter  a  judgment  for  money 
demands,  by  confession  or  otherwise,  where  the  amount  is  controTeisr 
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exceeds  two  himdred  doIlarB ;  oonseat  of  parties  caimot  ^ve  joiisdio- 
tion  which  the  constitution  denies,  and  a  judgment  for  a  larger  amonnt 
in  sneh  case  is  absolutely  a  nulhtj,  and  all  proceedings  under  it  vend. 
FeUIett  V.  Ungler,  8  C»J.  76. 

84.  Where  a  judgment  rendered  by  a  justice  of  tlie  peace,  exceeds 
in  amotint  his  jurisdiction,  on  appeal  to  the  county  court,  the  cause 
^ould  be  dismissed.     Ford  v.  Smith,  5  Cal.  331. 

85.  Although  the  legislature  has  conferred  upon  justices  of  the 
peace  jurisdiction  of  an  action  to  determine  the  right  to  mining  clums, 
yet  they  have  no  power  to  hear,  and  determine,  causes  in  which  there 
may  be  conflicts  as  to  the  right  to  the  use  of  water.     Bill  r.  Neurman, 

5  Cal.  445. 

a.     In  cases  of  forcible  mtrp  and  detainer,  See  Foecible  kntst 
ANO  DETAINEE. 

86.  Where  an  ofence  is  created  by  statute,  and  a  penalty  inflicted, 
it  is  necessary  that  the  party  seeking  to  recover,  should,  in  general, 
refer  to  such  statute,  but  this  rule  does  not  apply  to  pleadings  before 
juslicra  courts,  which  are  usually  witliout  regard  to  form.  O'  Callaff- 
han  V.  Booth,  6  Cal.  63. 

87.  The  act  limiting  the  jurisdiction  of  justices  of  the  peace  in 
lavil  cases,  to  two  hundred  ddlars,  does  not  apply  to  proceedings  under 
the  statute,  concerning  forcible  entry,  and  the  court  has  the  right  to 
treble  the  damages  assessed  by  the  Jury.     Mart  t.  Moon,  6  Cal.  161. 

88.  The  legislature  cannot  confer,  on  justices  of  the  peace,  any 
jurisdiction  where  the  amount  in  controvcrey  exceeds  two  hundred 
dollars.  There  can  be  no  exception  to  this  rule.  Their  jurisdiction  in 
forcible  entry  and  detainer  cases  arises  from  the  peculiar  nature  c^ 
those  cases,  they  being  qutai  criminal,  and  coming  under  the  head  of 
special  cases,  as  that  term  is  used  in  the  constitution.     Small  r.  Gwitm, 

6  Cal.'  447. 

89.  The  juristUction  of  justices  of  the  peace,  is  linuted  by  the  con- 
stitutioD  to  cases,  in  which  the  amount  involved,  does  not  exceed  two 
hundred  dollars,  exceptmg  in  proceedings  ari«ng  under  the  statute 
concerning  forcible  entry  and  detainer ;  and  where  in  a  suit  respecting 
a  mimng  claim,  it  is  proved  on  the  trial  to  be  worth  more  than  two 


hundred  dollars,  tbe  justice  must  dismids  the  cause  for  want  of  juris- 
diction.    Freeman  v.  Powers,  1  Cal.  104. 


b.     Mimi^  cUUms,  See  MiNma  claims. 

90.  The  jnrisdictioo  of  the  diBtrict  court  ia  conferred  and  defined 
by  the  conBlJtntioti,  and  no  statute  can  deprive  it  of  its  powers.  Al- 
though jurisdiction  of  mining  claims  is  given  to  justices  of  the  peace, 
that  of  the  district  court  remains  unaffected,  if  the  amount  in  contro- 
versy exceeds  two  hundred  dollars.     Hicks  v.  Bdl,  B  Cal.  219. 

91.  Justices  of  the  peace  cannot  talce  any  jurisdiction  by  implioa- 
tim.  The  law  permits  them  to  try  the  right  to  a  mining  claim,  where 
the  value  does  not  exceed  two  hundred  dollars,  but  it  confers  no  juris- 
diction to  give  damages  for  any  injury  to  a  mining  claim,  or  for  its 
detention  ;  and  where  the  plaintiff  in  his  complaint  asks  damages,  that 
portion  should  be  strickeii  out  or  disregarded.  VanEtten  v.  JUson, 
6  Cal.  19. 

c.     7b  try  and  commit  deserting  seamen. 

92.  Justices  of  the  peace  alone  have  power  to  try  and  commit 
deserting  seamen,  under  the  act  of  congress  of  1790,  and  commisaon- 
etB  of  the  United  States  court  can  only  arrest,  and  commit  for  trial. 
ExparU,  a-andall,  2  Cal.  144. 

d.     Practice,  See  Practice. 

93.  Where  a  justice  of  the  peace  makes  a  summons  returnable  in 
eleven  days  from  ite  date,  the  cause  should  be  dismissed  on  motion  of 
defendant.  The  appearance  of  the  defendant,  for  the  purpose  of 
making  the  proper  motion,  does  not  waive  his  rights.  Deideshamer 
V.  Broum,  8  Cal.  339. 

94.  In  case  of  an  appeal  to  the  county  court,  on  questions  of  law 
and  fact,  by  a  defendant,  who  makes  default  in  the  justices  court,  the 
county  court  should  dismiss  the  appeal,  because  hy  the  default  the  al- 
legations of  the  complaint  were  admitted ;  and  there  being  no  state, 
ment  of  the  points  of  Uw  on  which  he  intendeU  to  rely.  The  People 
V.  Countt/  of  El  Dorado,  10  Cal.  19. 
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e.  Notice,  See  Nones. 

95.  It  is  erroDeous  for  tjie  county  court  to  rererBe  the  judgment 
of  a  jufidce  of  the  peace,  on  motion,  upon  the  ground  that  it  did  not 
appear  that  the  defendant  liad  notice  of  the  tnal ;  the  parties  were 
before  the  court  on  appeal,  for  the  purpose  of  tirying  the  cause  de  novo, 
aod  it  was  the  duty  of  the  court  to  proceed  with  the  tiial  on  the  merits. 
OijfU  T.  Baldwin,  9  Gal.  75. 

96.  A  notice  of  appeal  to  a  county  court  is  sufficient,  if  it  states 
that  the  party  appeals  from  "  the  whole  judgment,"  where  the 
object  of  the  appeal  is  for  a  new  trial.  I*rice  t.  Van  CojKgkan,  5 
Cal.  123. 

f.  Bond*,  See  Bonds. 

97.  Where  there  was  no  appeal  bond  filed,  as  required  by  the 
statute,  to  effect  an  appeal  from  a  justice  of  the  peace  to  the  county 
court,  the  objectdou  should  be  made  in  the  court  below,  and  it  ia  too 
lato  to  make  it  m  the  supreme  court.  If  made  in  proper  tame  before 
die  county  court,  it  would  be  the  duty  of  the  prending  judge  to 
hear  the  excuse  of  the  party  ^ling  to  produce  it,  and,  if  sufficient,  to 
allow  him  then  to  file  a  bond.     Soward  v.  JBai-man,  5  Cal.  78. 

9S.  Where  a  justice  does  not  reject  an  appeal  bond  promptly,  it 
will  be  held  to  be  approved.  The  next  day  is  too  lato.  The  People 
V.  Earn;  9  Cal.  571. 


g.     VoOt,  See  GosTS. 

99.  One  of  the  conditions  upon  which  an  appeal  ia  allowed  from  a 
justice  of  the  peace,  b  the  payment  of  the  costs  of  the  action.  (See 
Practice  Act,  section  627.)     McDermott  t.  Douglas,  5  Gal.  89. 

100.  The  justice  may  refuse  to  make  out  the  papers  on  an  appeal 
until  his  fees  are  piud,  and  aAer  having  made  out  the  papera,  he  may 
refuse  to  send  tiiem  up,  without  payment  being  made ;  but  if  he  sees 
fit  to  wuve  his  right  to  prerious  payment,  the  ncm-payment  is  no 
ground  for  disnusaing  the  appeal.  Brc^  v.  Medman,  6  Cal.  287 ; 
The  PeopU  v.  ILarit,  9  Cal.  571. 
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n.      LmiTATION  OF  JosaiCBNT. 

101.  No  ezecntion  can  be  issued  upon  a  judgment  of  a  jnsticea 
court  after  five  years ;  afl«r  that  time  there  ia  no  judgment,  in  con- 
templation of  the  statute.     White  t.  Olark,  8  Cal.  512. 

m.    Rb-trial,  ok  Appbal  in  Countt  Coubt,  See  Codntt  Court. 

102.  The  coon^  courts  have  appellate  jurisdiction  in  all  cases 
ariong  in  justices  courts,  whether  civil  or  criminal.  The  power  to 
determine  in  what  cases  appeals  ma;  be  made  to  the  counfy  court,  is 
expressly  conferred  on  the  legislature,  by  the  constitution.  The  Pwpie 
T.  Fowler,  9  Cal.  85. 

103.  On  an  appeal  from  a  justices  court,  the  notice  served  upon 
the  attorney  is  sufficient.  A  justice  of  the  peace  has  jurisdiction  to 
grant  appeals,  and  to  stay  proceedings  thereon ;  and  his  acts  cannot 
be  reviewed  on  certiorari.  Where  the  appeal  is  taken  bona  fide,  and 
not  for  delay,  the  appellate^  court  will  always  permit  another  under- 
taking to  be  filed,  where  the  first  one  is  defective.  Omtiter  v.  Stari, 
7  Cal.  244 ;  Gimmngham  v.  Hopkim,  8  Cal.  33. 

104.  On  an  appeal  from  a  judgment  of  a  justice  of  the  peace,  on 
questions  of  law  alone,  to  the  oounty  court,  if  the  court  should  order 
a  new  trial,  the  order  should  direct  the  new  trial  in  the  county  court. 
The  People  v.  Freelon,  8  Cal.  517. 

105.  In  all  cases,  the  issue  of  fact  must  be  made  in  the  court 
rf  ori^nal  jurisdiction.  The  coon^  court  can  only  re-try  the  issue 
tried  in  the  court  below.  That  is  what  is  meant  by  a  trial  anew,  in 
the  county  court,  under  section  626.  The  People  v.  County  Court 
of  El  Dorado,10  Cal.  19. 

106.  Where  notice  of  appeal  &om  a  judgment  rendered  by  s  jus- 
tice of  tiie  peace,  was  duly  filed  with  the  justice,  but  the  notice  served 
on  the  respondent  set  out  an  erroneous  date  of  the  judgment,  and  the 
justice  neglected  to  send  up  the  notice  of  appeal  filed  with  him ;  it 
was  error  in  the  county  court  not  to  ^ve  the  appelant  the  opportumt^ 
to  move  fi>r  an  order  compelling  t^e  justice  to  send  it  up.    The  error 


CROPS  — DAMAGES. 


in  the  date  of  the  notice,  Berred  on  respondent,  was  not  nuteml. 
Sherman  v.  BoJierg,  9  Cal.  17. 

107.  In  tr^ng  a  cause  in  the  countj  court  for  a  nuning  claim  and 
damages,  on  an  appeal  from  a  judgment  of  the  justice  of  the  peace, 
the  plaintifi'  ma^  amend  his  compltunt,  by  striking  out,  or  withdraw- 
ing, the  clium  for  damages.  Grata  VaU^  Mining  Co.  t.  Staek- 
hnm,  6  CaL  413. 


CROPS. 

1.  Crops  growing  npon  land,  are  not  goods  and  chattels,  within 
the  meaning  of  the  statute  «f  frauds,  and  will  pass  by  deed,  or  oon- 
veyance,  from  the  rery  necessity  of  the  case,  as  they  are  not  suscep- 
tible of  manual  delivery  undl  harvested  and  reduced  to  actual  posaea- 
oon.    Bowt  Y.  Wetter,  6  Cal.  660. 


DAMAGES. 

I.  Actions  on  contraots,  See  Contracts. 

n.  AcnoNs  ON  BONDS,  See  Bonds. 

TTT.  Trespass  and  personal  iNJimiEB,  See  Trespass. 

IV.  Tbovhr,  See  Trover. 

V.  For  non-payment  of  forbiqn  bills  of  bxchanob. 

YI.  Actions  against  common  carriers.  See  Common  CARBi^ta. 

VII.  On  appeal,  See  Appeal. 

Vni.  Awarded  by  law. 

IX.  For  vbonofol  detkniiom  oi  ooods. 


I.    Actions  on  comtractb,  See  Contracts. 
1.     The  loss  of  time,  value  of  services,  and  wages  of  employees, 


caoBed  by  the  foilure  of  a  party  to  perform  his  contract,  are  damages 
by  DO  means  remote,  bnt  on  the  contraiy,  etrictly  proximate  and  im- 
mediate, and  OTight  to  be  allowed.     Kenyan  y.  Goodall,  3  Gal.  257. 

2.  la  a  euit  for  a  breach  of  contract  for  t^e  sale  of  goods,  the  rule 
of  damages,  iB  the  difference  between  the  price  agreed  on  between  the 
parties,  and  the  market  value  at  the  time  of  the  breach.  Tobin  r. 
Pot,  3  Cal.  373. 

8.  In  laying  down  the  measure  of  damages,  in  cases  of  negligence 
simply,  the  rule  is  to  allow  the  actual  diunagea ;  no  damages  by  way 
of"  smart  money,"  abeuld  be  allowed.  Moody  r.  McDonald,  4  Cal. 
294. 

4.  The  general  rule  as  to  the  measure  of  damages,  in  an  action  for 
breach  of  contract,  is  not  tiie  whole  price  agreed  to  be  pud,  but  the 
actual  loss  sust^ned,  which  will  consist  of  the  valne  of  the  services  ren- 
dered, and  the  damages  sustained  by  th^  refusal  to  allow  performance 
of  the  rest  of  the  contract.     Baldwin  y.  Betmett,  4  Cal.  392. 

5.  The  tme  rule  of  damages  in  case  of  breach  of  contract,  is  the 
diSerence  between  the  contract  price  and  the  market  value  of  the  arti- 
cle, at  the  time  of  the  breach.     Hatkdl  v.  McHmry,  4  C^.  411. 

6.  In  an  action  for  breach  of  contract,  and  for  preventing  the 
pbuntiff'  from  completing  his  part  thereof,  the  true  rule  of  damages,  is 
the  value  of  the  labor  performed,  and  the  amount  of  profits  which  could 
have  been  derived  from  the  labor  left  unperformed  by  the  acts  of  the 
defendants.     Cunningham  v.  D&r»ey,  6  Cal.  19. 

7.  When  a  party  stipulates  to  pay  a  stated  sum,  for  a  ^ven  period 
of  tam«,  during  the  contiimance  of  the  failure,  then  the  damages  are  to 
be  considered  aa  liquidated ;  but  where  a  sum  of  money  in  gross,  is  to 
be  paid  for  the  non-performance  of  an  agreement,  this  is  considered  as 
a  penalfy,  and  cannot  be  regarded  as  liquidated  damages.  Noik  v. 
&rmo»iUa,  9  Cal.  584. 

8.  A  contract  not  to  run  a  boat  on  a  certtun  line  of  travel,  and  on  ^1- 
ure  to  comply  with  such  contract,  to  pay  $16,000,  a  special  oon^der- 
a^on  being  set  forUi  in  the  condition,  is  valid.  The  pltuntiffpiud 
the  defendant  a  valuable  condderation  for  the  contract,  and  it  is 
in  DO  respect  in  restrmnt  of  trade  ;  the  consideration  named  in  the  con- 


tract  is  the.troe  measure  of  damagea  to  be  allowed.     Ca^fin-ma  S.  N. 
Co.  v.  WriffU,  6  Cal.  268. 

9.  A  person  who  undertakes  the  erection  of  a  building,  or  other 
work,  for  his  own  benefit,  is  not  responsible  for  injuries  to  third  peiwms 
oocafdoned  by  the  negligence  of  a  person,  or  his  servant,  who  ia  acto- 
ally  engaged  in  executing  the  whole  woA  tmder  an  independent  em- 
^aymant,  or  a  general  eoniract,  for  that  purpose.  Boswell  t.  LmrcL, 
8  Cal.  469. 

10.  For  injuries  occnrring  in  the  progress  of  the  work  before  its 
completion,  and  acceptance,  tiie  contractors  alone,  are  responfflble  to 
^rd  parties,  tiie  defective  construction  which  caused  the  injury,  not 
being  inherent  in  the  ori^nal  plan  contracted  for.     Ih. 

11.  If  the  mode  and  manner  which  constituted  tiie  defect,  by  which 
the  injuries  comphuned  of  were  occasioned,  were  devised  by  the  princir 
pals,  which  the  contractors  were  simply  engaged  to  carry  out,  then  the 
liability  would  attach  to  the  principal,  for  injuries  accruing  in  the 
progress  of  the  work,  as  well  aa  afterwards.     lb. 

12.  Where  from  the  nature  of  the  contract,  it  is  not  practicable  to 
ascerttun  the  amount  of  damages  sustidned  by  a  breach,  the  measure  ts 
the  price  agreed  to  be  paid.     Coffee  v.  Meigg,  9  Cal.  868. 

13.  Contemplated,  speculative  and  contingent  profits  cannot  be 
allowed  as  damages.     Muldrow  v.  Nbrria,  2  Gal.  74. 

II.    Actions  on  bonds,  See  Bonbs. 

14.  In  a  Biut  on  an  attachment  bond,  evidence  as  to  the  general 
effect  of  an  attachment  npon  the  credit  and  reputation  of  merchants, 
ought  not  to  be  submitted  to  the  jury,  on  the  ground  tiiat  damages  re- 
sulting therefrom,  are  too  remote,  and  contingent ;  and  the  counsel 
fees  pud  by  the  debtor,  in  defending  the  suit  commenced  by  the  writ 
of  attachment,  over  and  above  taxable  costs,  are  not  recoverable. 
Eeath  v.  Lent,  1  CaL  410.  Overroled  in  ThaU  v.  Quan,  3  Cal. 
216. 

15.  In  an  action  upon  an  injunction  bond,  the  principle  is  not  <Mtly 


jnrt  in  equi^,  bnt  sound  in  law,  that  &11  the  damages  to  which  a  party 
may  be  put  b;  the  wrongful  iseuance  of  an  injunction,  should  be  re- 
eorerable  in  an  actkm  upon  such  a  bond,  and  reasonable  couneel  fees 
should  be  included  in  those  damages.  The  case  of  Heath  r.  Lent,  1 
Cal.  410  is  overruled.     Thaie  r.  Quan,  8  CaJ.  216. 

16.  Where  the  plaintiff  purchased  a  vessel  of  F,  and  pud  a  poiv 
&m  of  tiie  purchase  money,  and  entered  into  poseessioQ,  sailing  at  the 
time  of  purchase,  under  a  coasting  hceuse  isaued  to  F,  but  registered 
m  the  name  of  a  third  person  ;  where  F  agreed  to  deliver  to  plaintiff, 
within  twenty  days,  a  good  and  sufficient  title  and  register  of  the  ves- 
sel, and  as  security  for  the  performance  of  the  agreement,  executed 
a  bond  in  tlie  penal  sum  of  $2,000,  but  fiuled  to  deliver  ihe  title  and 
register  at  the  time  agreed  on,  by  reason  of  which  failure  the  pl^tiff 
was  restricted  in  the  lawfiil  and  usual  use  and  employment  of  the  ves- 
sel, in  a  suit  on  the  bond.  Held,  that  the  sum  named  in  the  bond 
should  be  considered  as  liquidated  damages.  Fisk  v.  Fowler,  10  Cal. 
512. 

ni.    Trbbpabb,  and  pBRaoNAi,  iHJDRY,  See  Trespass. 

17.  Exemplary  damages  may  be  given  in  civil  actions  for  personal 
injoiy,  for  which  the  law  provides  a  punishment  by  criminal  prosecu- 
tion.     WiUon  V.  MiddUton,  2  Cal.  64. 

18.  In  an  action  for  damages  for  injuries  received  by  the  upsets 
ting  of  a  stage  coach,  driven  by  the  servant  of  the  defendant,  the  rule 
is,  that  the  principal  b  liable  only  for  aimple  negligence,  and  that  ex- 
emplary damages  cannot  be  imposed  upon  him,  but  all  the  circumstan- 
ces of  Uie  case  may  be  taken  into  consideration  in  making  up  the  esti- 
mate of  damages,  and  the  jury  are  not  confined  to  the  actual  damages 
sostfuned  ;  but  damages  which  go  beyond  this,  and  are  professedly  laid 
for  Qie  benefit  of  the  public,  cannot  be  recovered.  Wardrobe  v.  Cal. 
Stage  Co.  7  Cal.  118. 

19.  An  action  te  recover  damages  for  colliaon  cannot  be  sustuucd 
where  the  injury  has  resulted  from  the  negligence  of  both  parties ;  so 
hdd,  where  a  brig,  lying  in  the  harbor  of  San  Francisco,  in  the  usual 
track  of  bay  and  river  steameis,  without  having  any  light  hung  out, 
was  ran  into  and  damaged  by  a  river  steamer,  when  entering  the  hax- 
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bor,  on  her  usual  course,  with  dimiDished  speed.     Kelly  t.  Omming- 
ham,  1  Cal.  365. 

20.  Id  an  acdon  ibr  damages  for  catting  down  growing  trees,  the 
true  rule  is  not  the  value  of  the  trees  for  fire-wood,  but  Uie  damage 
done  to  the  land  bj  reason  of  destroying  them,  dayman  y.  Bihberd, 
6  Cal.  162. 

21.  The  measure  of  damages,  in  case  of  negligence  simply,  is  the 
actual  damage,  and  no  "  smart  money,"  should  be  allowed.     Mood^ 

V.  McDonald,  i  Cal.  297. 

IV.    Trover,  See  Trover. 

22.  When  the  property  converted  has  a  Sxed  value,  the  measure 
of  damages,  is,  that  value,  with  legal  interest  from  the  time  of  the 
conversion ;  when  the  value  is  fluctuating,  the  plaintiff  may  recover 
tlie  highest  value  at  the  time  of  the  conversion,  or  at  any  time  after- 
wards. The  jnry  are  not  at  all  limited  in  giving  their  verdict,  hy  the 
price  of  the  article  on  the  day  of  the  conversion.  Jtouglat  v.  JSraft, 
9  Cal.  562. 

v.    For  HON-PATMEtrr  op  FpREiaif  bills  of  bxceanob. 

23.  Damages  for  non-acceptance,  and  non-payment  of  foreign  btlls 
of  exchange,  do  not  accrue  from  any  stipulation  in  the  contract,  but 
are  recoverable  by  operation  of  law.  They  are,  therefore,  a  mere  in- 
cident to  the  principal  sued  for,  and  where  the  latter  cannot  be  recov- 
ered, there  ctui  be  no  claim  for  the  former.  Page,  Bacon  ^  Co.  v. 
Warner,  4  Cal.  895. 

VI.  ACTIOHS   AGAINST  COMMON   CAEEIKRS,  8ee  CoMMON  CarribKS. 

24.  In  an  action  agiunst  common  carriers,  the  rule  for  damages  is 
the  value  of  the  goods  at  the  portof  delivery,  and  not  t'lo  invoice  price, 
or  &e  value  at  the  port  of  shipment.  Binggoldi.  BaL'm,1  Cal.  108; 
Sort  V.  Spalding,  1  Cal.  213. 

25.  In  an  action  against  a  common  carrier  for  non-performance  <^ 


contract  to  cany  a  passenger,  remote  and  contingent  damages  cannot 
be  recovered,  where  the  plaintiff  was  detained  an  unreasonable  length 
of  time  at  Kew  Orleans,  and  at  Panama,  on  his  way  to  Califorma.  It 
would  be  proper  to  offer  evidence  on  the  trial,  showing  that  the  plain- 
tiff was  a  good  book-keeper,  to  enable  the  jury  to  form  an  estimate  of 
the  damages  sustained.  Tonge  v.  The  Padfio  JUaUS.  S.  Co.  1  Cal. 
S53. 

VII.    Oh  appeal,  See  Appeal. 

26.  Where  it  appears  ^m  the  record,  or  otherwise,  that  the  ap- 
peal was  taken  merely  for  delay,  the  judgment  will  be  affirmed,  with 
costs  and  damages.    Suttell  v.  WUXiatm,  2  Gal.  158. 

VII.    Awarded  by  law. 

27.  When  treble  damages  are  ffvea  by  statute,  the  demand  for 
such  damages  must  be  expressly  inserted  in  the  declaration,  wMch 
most  either  recite  the  statute,  or  conclude,  to  the  damage  of  the 
plMintiff  a^nat  the  form  of  die  statute.  Cfdpjnan  v.  Mneric,  5 
CaL239. 

IX.    For  wronqfcl  dsisshos  of  goods. 

28.  Where,  after  l^e  institution  of  suit  to  recover  damages,  the 
goods,  the  wrongful  detention  of  which,  was  the  subject  of  complunt, 
were  deUrered  to,  and  accepted  by  the  plaintiff,  from  the  defendant, 
the  plaintiff,  having  elected  to  take  the  goods  in  lieu  of  their  value, 
can  only  recover,  as  damages,  interest  upon  their  highest  value,  except 
in  cases  where  some  special  damage  is  specifically  averred  in  the 
declaration.     Conroif  v.  Flint,  5  Cal.  827. 
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Vin.  When  chancery  will  ahhul. 


I.    Requisites  and  validitt. 
a.     Cojtsideratum. 


1.  On  the  trial  of  a  cause,  where  the  issue  is  properly  made  by 
the  pleadings,  a  defendant  may  show,  that  a  deed  of  settlement,  exa- 
cated  by  himself  and  the  plaintiff,  was  obtained  from  him  by  fraud 
and  misrepresentation.  There  is  no  particular  sanctity  abont  a  sealed 
instrument,  which  will  estop  a  party  from  alleging  fi^ad  in  the  execu- 
tion, or  in  obtfuoing  it,  but  on  the  other  hand,  fraud  is  a  legitimate 
defense  at  all  times,  and  in  all  proceedings,  under  our  system.  Bop- 
iim  V.  Beard,  6  Cal.  664. 

2.  The  first  section  of  the  "  act  concerning  frandulent  conTeyaaces 
and  contracts,"  passed  April  19, 1850,  provides,  that  "  every  convey- 
ance of  any  estate,  or  interest  in  lands,  and  every  charge  upon  lands, 
or  the  rents  and  profits  thereof,  made  or  created,  with  the  intent  to 
defraud  prior  or  subsequent  purchasers,  for  a  valuable  consideration, 
of  the  same  lauds,  rents,  or  profits,  as  against  such  purchasen,  shall 
be  void.  By  the  twenty-third  section  of  the  same  act,  it  is  provided, 
**  that  the  question  of  fraudulent  intent,  in  all  cases  arising  onder  this 
act,  shall  be  deemed  a  question  of  fact,  and  not  of  law ;  nor  shall  any 
conveyance,  or  charge,  be  adjudged  fraudulent,  as  against  creditors 


or  porchwers,  solelj  on  the  groond  tliat  it  was  Dot  founded  on  a  valu- 
able  cminderetion  "  ;  consequentlj,  the  finding  of  a  court,  that  "  the 
sale  was  not  made  in  good  hith,  and  was  without  consideration," 
irithoot  stating  a  fraudulent  intent,  cannot  stand.  Gilland  t.  MetcaJf, 
7  Cal.  137. 

b.    Execution. 

3.  An  impresfflOD  upon  paper  constitntes  a  good  seal,  and  such 
impression  maj  he  made  with  a  pen,  as  well  as  with  what  is  techni- 
cally a  stamp.  The  object  is  to  ^ve  character  to  the  instrument. 
IHuB  is  as  well  effected  by  a  BGrawI,withtheword"  seal"  written  witlua 
it,  or  irith  the  initials  (L.  S.)  as  by  a  stamp.  ILnting  v.  Vaughty  5 
Cal.  316. 

c.     Record. 

4.  The  fbrtj-firat  section  of  the  recording  act,  requires  convey- 
ances made  before  the  passage  of  the  act,  to  be  recorded.  Such  act 
ig  not  in  conflict  with  the  consdtutioD  of  the  United  States,  or  the  con- 
gtitutjon  of  the  state  of  California.  In  the  absence  of  any  statute  on 
tlie  subject,  the  common  law  rule  prevails,  and  possession  would  put 
tlie  purchaser  upon  notice  of  the  occupant's  title.  Stafford  t.  Idck,  7 
Cal.  479. 

5.  The  law,  provitfing  that  certain  instruments  must  be  recorded, 
in  order  to  operate  as  couetractive  notice,  should  be  strictly  complied 
with ;  otherwise,  they  will  be  void,  as  agtunst  subeequeat  purchasers, 
in  good  fiuth,  without  notice ;  tiie  doctrine  of  constructive  notice  aris- 
ing from  possesraoD,  has  been  superseded  by  that  established  by 
Btatnte.     lb. 

d.     Estate  conveyed. 

6.  Where  a  party  coatracte  te  convey  to  another,  certain  lands,  all 
that  he  can  be  required  to  do,  is  te  make  a  deed  to  conform  to  his 
contract,  and  it  matters  not  if  his  own  title  is  defective.  Biddle  v. 
make,  4  Gal.  264. 

T.  An  ordinary  quit  claim  deed,  by  which  all  the  right  and  title 
of  the  grantor,  is  conveyed,  is  sufficient  to  enable  the  grantee  to  mun- 

si'-- 


tun  ejectment,  if  the  grantor  oould  hare  done  eo.    iSidUwm  t.  Dtivii, 

4  Cal.  291. 

8.  A  deed  for  "  one  half  of  my  lot "  in  a  certain  town,  is  not  void 
for  nncertaintj,  and  parol  evidence  may  be  introduced  to  prore,  that 
the  grantor  had  but  one  lot  in  the  town  ;  the  grantor  mast  hold  aa 
tenant  in  common,  and  cannot  muntun  an  action  of  ejectnaont,  until 
there  has  been  a  partition  of  the  land.    Lick  v.  O' Donnelly  3  Cal.  63. 

9.  A  deed  made  by  a  mortgagee  of  the  mortgaged  property,  con- 
veys no  title  thereto,  neither  does  it  operate  na  an  assignment  of  the 
mortgage,  and  a  subsequent  assignee  of  the  mortgage  ssanot  be 
charged  witii  constructive  notice.     Peters  v.  tfameitoton  Bridge  Co., 

5  Cal.  334. 

n.      ACSNOWLEDOMBBI. 

a.    Form  and  requisites. 

10.  Our  statute  has  provided  what  shall  constitute  the  easenti^ 
of  an  acknowledgment,  without  which,  a  deed  of  conveyance,  aSecting 
lands,  ia  not  entitled  to  record ;  and  if  recorded,  imparts  no  notice 
whatever.  Kelsey  v,  Dunlap,  7  Cal.  160 ;  Bryant  v.  Ramirez,  8 
Cal.  461. 

11.  The  form  of  acknowledgment  given  in  Ae  statute,  is  sufficient, 
but  not  essential,  but  the  requisites  stated  in  the  fiflJt  and  seventh 
sections  shoulA  bo  embodied  in  the  certificate.  The  wordi "  described 
in  and  who  executed,"  ate  not  essential.  Henderson  v.  Gretceii,  8 
Cal.  681. 

12.  Where  to  the  certificate  of  acknowledgment  made  by  the  sab- 
scribing  witness,  the  signatore  of  the  witness,  and  the  usual  jurat  to 
an  affidavit,  are  attached,  they  may  be  rejected  as  surplusage,  and 
cannot  vitiate  the  acknowledgment,  where  the  certificate  shows  a  sub- 
stantial compliance  with  the  requirements  of  the  statute.  Whitnei/  v. 
Arnold,  10  Cal.  531. 

13.  The  act  of  April  16th,  1850,  requires  acknowledgments  of  the 
conveyance  of  real  estate,  when  taken  out  of  the  state,  to  be  taken 
before  some  judge,  or  clerk  of  any  court,  of  the  United  States,  or  of 


u;  state  or  tenitoiy,  having  a  seal,  or  b^  a  commisffloner  of  this 
state ;  an  acknowledgment  taken  bofore  a  notaiy  public  of  another 
state  is  insufficient,  not  being  in  accordance  wit^  t^e  statute.  Lord  v. 
Shm-man,  2  Gal.  501. 

14.  The  recorder  of  San  Francisco  is  authoiized  bj  lav,  to  tf^e 
ackoowledgmeiits  of  conveyances ;  where  the  officer  taking  the  ac- 
knowledgment certifies  that  the  parties  icere  known  to  him,  without 
u«ng  the  word  "  personally,"  it  is  sufficient.  MopMna  t.  Delaney,  8 
Cal.  85. 

15.  A.  certificate  of  acknowledgment,  in  the  words  "  before  me," 
etc., "  personally  appeared,  A  B,  to  6e  the  individual  described  in,"  ete., 
is  insufficient,  and  the  record  of  a  conveyance  with  such  acknowledg- 
ment, imparts  no  notice  to  third  parties.    Wolf  v.  Fogarty,  6  Cal,  224. 

'  16.  A  certificate  of  acknowledgment  is  a  necessary  part  of  the 
conveyance,  without  which,  it  cannot  be  admitted  to  record,  so  as 
to  (^leiate  as  notice  to  third  parties.     lb. 

c. '  By  married  women. 

17.  The  sixth  seclaon  of  chapter  147  of  our  statutes,  provides, 
that  during  the  continuance  of  the  matriage,  qo  sale  or  alienation  of 
any  part  tS  the  wife's  separate  property  can  be  made,  nor  any  lien  or 
incumbrance  created  thereon,  nsless  by  an  instnimenft  in  writing, 
ngned  by  the  husband  and  wife,  and  duly  acknoivledged  by  her. 
Seheer  v.  Rutsian  Commercial  Cvmpauy,  7  Cal.  26(3., 

18.  .An  acknowledgment  of  a  married  woman  to  an  inatrument 
affecting  the  homestead  rights,  whcrc^  it  does  not  appear,  by  the  cer- 
tificate, that  the  contents  of  the  mortgage  werg  explained  to  the  wife, 
is  insufficient  to  prove  the  duo  execution  of  the  mortgage  by  her : 
under  our  law,  no  presumption  of  acknowledgment,  on  the  part  of  a 
married  woman,  to  the  deed,  arises  from  the  fact  of  her  executing  it. 
Peaxe  v.  Bafbiers,  10  Cal.  436. 

19.  A  justice  of  the  peace  has  no  authority  to  take  the  acknowl- 
edgment of  a  married  woman ;  such  acknowledgment  can  only  be  taken 
before  a  justice  of  the  supreme  court,  judge  of  the  district  court, 
county  judge,  or  notary  pubhc.     Kendall  v.  Miller,  9  Cal.  591. 
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c.     Legislative  enactments  in  relation  to. 

20.  The  legislature  haa  adopted  a  rule  for  the  recording  o(  deeds 
and  conveyances  made  before  the  passage  of  the  recording  act. 
Grimm'  Sttate  v.  Narris,  6  Cal.  621. 

21.  The  legislature  of  a  state  may  pass  a  law  confinniDg  defective 
acknowledgmente  of  deeds,  where  sucli  law  does  not  impair  the  obliga- 
tion of  existing  contracts.     Smith  v.  Morse,  2  Cal.  645. 

See  Notice. 

m.      HOMESTBAD. 

22.  Under  the  homestead  act,  it  is  the  dutj  of  the  appraiaera,  to 
ascertun  and  report  the  value  of  the  land ;  then,  afler  t^ng  fire 
thousand  dollars  from  the  valuation,  the  remainder  will  be  the  undi- 
vided interest  in  the  property  subject  to  be  sold  on  execution,  and 
where  this  is  not  done,  a  sheriff's  deed  conveys  no  right  or  interest 
that  can  be  sustained,  as  it  is  undefined,  and  uncertain.  Garjf  v. 
Easterhrook,  6  Cal.  457. 

23.  When  real  estate  has  been  once  dedicated  as  a  homestead,  the 
husband  and  wife  become  joint,  owners  of  the  property,  with  the  right 
of  survivorship,  and  their  declarations,  and  removal  from  the  premises, 
cannot  constitute  an  abandonment.  There  is  only  one  way  in  which 
the  rights  of  the  nife  to  the  homestead  can  be  extinguished,  and  that 
is,  by  a  joint  ^eed,  executed  by  both  husband  and  wife,  and  properly 
acknowledged.     Dunn  v.  Thzer  and  White,  10  Cal.  167. 

24.  A  valid  sale  of  the  homestead,  requires  the  joint  deed  of  hus- 
band and  wife  ;  separate  deeds  made  by  them  are  invalid.  Pool  v. 
Gerrard,  6  Cal.  71. 

25.  A  sheriff's  deed  of  a  homestead,  sold  at  sale  upon  an  execu- 
tion against  the  husband ,  conveys  nothing ;  the  purchaser  at  such  sale, 
acquires  no  right  to  the  property.     Kendall  v.  Clarke,  10  Cal.  17. 

IV.      COHSTETJCTIOS,  AND  OPKBATION. 

26.  In  a  contract  to  convey  lands  by  a  "  good  and  sufficient  deed," 
these  words  only  refer  to  the  form  of  tiie  conveyance,  and  not  to  the 
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interest  inteoded  to  be  oonveyed ;  and  the  obligor  is  bound  to  make 
a  cmveyaDce  safficient  to  paaa  hie  title,  whatever  it  mi^tbe.  Brown 
Y.  Conllmd,  6  Cal.  666. 

27.'  Under  the  Spauiah  law,  a  sale  of  real  estate  by  parol,  would 
not  be  Toid,  per  8e  ;  the  distinction  between  parol  oontractfl  and  speo- 
ialtiea,  known  to  the  commiMi  kiw,  does  not  exist  under  the  civil  law, 
or  the  Mexican  system  of  jurisprudence.     Hays  v.  Bona,  7  Cal.  153. 

28.  By  law  twenty-nine,  book  eight,  title  thirteen,  of  the  lUoopi- 
lacion  de'  Indias,  every  sale  of  r«al  estate  is  required  to  be  made 
before  the  etcribano  of  the  place  where  the  contract  is  entered  into ; 
or,  where  there  b  no  eaeribano,  then  before  the  judge  of  first  instance ; 
there  is  some  doabt  whetlier  this  law  was  in  fiirce  in  GaUfomia.  It  was 
a  fiscal  law,  and  extended  over  all  the  states  and  territories  of  Mexico, 
but  had  fallen  somewhat  into  disuse ;  but  contracts  for  the  sale  of 
land,  by  the  custom  of  the  country,  were  required  to  be  in  writing, 
and  although,  all  the  forms  prescribed,  were  not  strictly  followed,  still, 
it  was  necessary  that  the  instrument  should  contain  at  least  the  names 
<A  l^e  parties,  the  thing  sold,  the  date  of  the  transfer,  and  tiie  price 
paid.     lb. ;  Stafford  v.  Uck,  10  Cal.  12. 

29.  Where  land  is  sold  with  covenant  of  warranty,  accompanied 
vith  a  delivery  of  possession,  and  the  purchaser  gives  a  note  for  the 
purchase  money,  the  promise  to  pay,  and  the  warranty,  are  inde- 
pendent covenants,  and  the  enforcement  of  the  ouq  la  not  dependent 
npoo  die  performance  of  the  other ;  an  action  upoB  ^e  covenant  of 
warranty  cannot  be  Bustiuned,  until  eviction  by  process  <^  law.  Equity, 
however,  can  relieve  in  such  case,  by  grantang  a  recidon  of  the  con- 
tract, upon  the  allegation,  of  the  insolvency  nf  the  grantor,  and  lus  * 
inability  to  respond  in  damages  to  an  action  upon  the  covenants,  or  of 
a  paramount  outstanding  title  in  another,  and  an  offer  to  redeliver  pos- 
sesmcm,  and  account  for  the  rents  and  profits.  Norton  v.  Jack»on,  5 
Cal.  262 ;  Tiaaot  v.  Thro<^tmortm,  6  Cal.  471. 

80.  The  law  will  not  imply  covenants  of  seian  in  a  conveyance  of 
land  hy  deed.     Fowler  r.  STnith,  2  Cal.  39. 

31.  A  deed  on  condition  precedent,  vests  the  title  in  the  grantee, 
on  the  performance  of  the  condition,  without  any  fiir&er  act  on  the 
part  of  the  grantor ;  and,  being  "  an  instrument  in  writing  afiecting 
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real  estate,"  not  wittun  the  ezceptiw  meutdoned  in  the  tUity^-oztk 
sectioB  o£  the  registratioii  act,  its  record  imports  notice  (^  its  cootenta 
to  all  personB.     Brannan  t.  Mmck,  10  Gal,  95. 

S2.  A  dcedj  in  which  the  parties  of  the  first  part,  bargain,  sell, 
and  convey,  to  the  p»tj  of  the  second  part,  tfae  property  named 
therein,  and  in  vhich  the  conaderalion  for  the  conveyance,  imd  the 
miuiner  in  which  the  payments  are  to  be  made,  are  fall;  set  oat, 
and,  also,  the  consequence  of  the  violation  of  the  agreemeot  upon 
the  part  of  tlie  grantee,  is  distinotly  set  forth,  containa  language  of 
conveyance,  in  pretenti,  of  the  grantor's  interest,  and  there  being 
no  proviso,  or  reservation  of  sach  interest,  in  any  manner  whatever, 
operates  as  an  absolute  conveyance.     Clatftmi  v.  Walker,  10  Cal.  450. 

83.  The  general  rule  of  law  is,  that  recitals  in  a  deed  bind  aU 
persons  who  are  parties,  or  privies  thereto ;  but  this  rule  does  not  ex- 
tend to  that,  which  is  mere  description,  or  an  averment  which  is  not 
essential.  It  is  a  well  recognized  principle,  that  where,  upon  the  pui^ 
,  chase  of  real  property,  the  conveyance  of  the  legal  estate  is  taken  in 
the  name  of  a  third  person,  and  the  consideration  is  paid  by  another, 
a  trust  immediately  ariscB,  and  the  person  in  whose  name  the  con- 
veyance is  taken,  is  deemed,  in  law,  to  hold  as  the  trustee  for  the  one 
fiimislung  the  money.     Osborne  v.  Endioott,  6  Oal.  149. 

34.  To  render  a  deed  valid,  the  rule  Is,  that  there  must  be  two 
things,  parties  and  snbject  matter.  As  lands  rest  in  grant,  these 
essentials  must  he  shown  by  the  grant,  viz:  the  grantor,  the  tiling 
granted,  and  the  person  to  whom  granted.  The  thing  granted  cannot 
rest  in  parol,  but  must  be  shown  with  that  distinctness  of  description 
that  will  enable  it  to  be  identified.     Megick  v.  Sunderland,  6  Cal.  297. 

85.  Ad  execatoiy  contract  is  not  authorized  by  the  statute  of  this 
state,  and,  therefore,  if  recorded,  imports  no  notice.  It  was  the  in- 
tention of  the  statute  to  protect  the  purchaser  of  the  legal  title  agwist 
latent  equities,  or  mere  executory  agreements,  and  to  abolish  the  pre- 
sumption of  notice  arising  from  possession.     Zb. 

36.  Where  defendant  sold  a  lot  to  pluntifT,  by  'deed  of  bai;gain 
and  sale,  for  a  valuable  consideration,  which  lot  he  had  previously  sold 
and  conveyed  to  another  party :  held,  that  the  defendant  was  guilty 
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(^  Buch  fraud  aa  to  entitle  the  plunliff  to  rescind  the  contract,  imd 
recover  back  the  purchase  money,  with  interest.  Mistake,  as  well  as 
fraud,  in  any  representatjon  of  fact  material  to  the  contract,  fumiahes 
a  soffieient  ground  to  set  it  aside,  and  declare  it  a  nullity,  Neither 
would  a  tender  of  a  good  title  avail  the  defendant.  Alvarez  t.  Bran- 
nan,  7  Cal.  603. 

37.  A  deed  voluntarily  executed  by  a  father  to  his  son  without 
consideration,  while  the  father  is  ia  embarrassed  circumstances,  le  void 
as  to  creditors ;  so,  also,  if  made  to  a  near  relative,  for  an  inadequate 
consideration,  who  is  a  member  of  the  family,  and  must  have  known 
of  the  embarrassed  condition  of  the  grantor.  Sioartz  v.  Sazlett,  8 
Cal.  118. 

v.    Conditional  dbed  when  a  mortoagb. 

38.  Parol  evidence  is  not  admissible,  to  show  that  a  deed,  absolute 
on  ite  face,  was  intended  as  a  mortgage,  without  alleging  and  proving 
&aad,  accident,  or  mistake,  in  the  creation  of  the  instrument  itself. 
Low  T.  Henry,  9  Cal.  538. 

39.  Where  a  grantor  conveys  land  by  deed,  absolute  on  its  face,  for 
a  coo^deration  named  therein,  and  on  the  same  day  and  for  the  same 
consideration,  the  grantee  signs  a  contract  to  reconvey  the  same 
property  to  the  grantor,  for  the  same  consideration  nwned  in  the  deed, 
on  a  certain  day,  with  interest,  the  deed,  and  agreement  to  reconvey, 
must  be  considered  as  one  instrument,  and  regarded  precisely  in  the 
same  point  of  view,  and  as  of  the  same  effect,  as  if  they  had  been 
jfflned  together  and  formed  but  one  instrument,  which  must  be  con- 
ndered  as  a  mortgage,  and  only  a  mortgage.  Sickox  v.  Low,  10 
Cal.  197. 

VI.     Deed  upon  tax  sale. 

40.  By  the  doctrine  of  the  commcHi  law,  the  party  claiming  under 
a  tax  deed,  most  show,  that  all  the  requirements  of  the  law,  have  been 
complied  with.     Ferris  v.  Comer,  10  Cal.  589. 

41.  The  officers  of  the  government,  from  the  time  of  the  aaeess- 
ment  of  the  tax,  to  the  execution  of  Uie  deed,  act  under  a  special 


power  conferred  by  law,  and  must  keep  clearly  witiim  the  limits  of 
their  aathority.     lb. 

42.  The  rule  of  the  common  law  has  been  changed,  by  statute,  in 
this  state.  Here,  the  deed  iteelf  aprima  facie  evidence  of  the  con- 
veyance of  all  the  right,  title,  and  interest  <^  the  delinqaent  at  the 
time  of  sale.  The  effect  of  this,  is,  to  shift  the  burden  of  proof  bom 
the  jiarty  who  cltums  under  the  deed,  to  the  part^  who  attacks  it.     lb. 

43.  The  statute  does  not  dispense  with  the  necessity  of  the  officer 
reciting  in  the  deed  the  authority  under  which  he  executes  it.  It  has 
DO  validity,  as  an  independent  conveyance.  Its  effect,  in  the  transfer 
of  property,  arises  from  the  power  conferred  by  tiie  statute,  and  a 
strict  compliance  with  its  conditions,  and  the  deed  must  bear  oo  its 
&ce,  a  reference  to  that  power.     lb. 

44.  If,  in  the  recital  erf'  the  authori^  for  the  sale,  upon  which  the 
deed  is  given,  it  appear  that  some  material  requisition  of  the  law  has 
been  omitted,  the  deed  is  vdd.    lb. 

VII.    By  Shbripf. 

45.  On  the  election  c^  a  new  sheriff,  the  former  sheriff  ^all  con- 
tinue and  complete  the  execution  of  i^  fintd  process  which  he  had 
begun  to  execute ;  consequently,  where  the  former  sheriff  had  levied 
on  laud,  he  will  proceed  and  sell  the  same  ;  g^ve  the  purchaser  the 
necessary  certificate  of  purchase,  and  at  the  exjnratiou  of  the  term 
for  redemption,  will  execute  a  deed.  In  case  of  the  death  of  such 
sheriff  before  the  deed  is  executed,  such  death  terminateB  the  office  of 
his  under  sheriff  and  deputies  ;  neither  a  sheriff,  a  sheriff  ^pointed  in 
his  place,  nor  his  elected  successor,  can  complete  the  execution  of  die 
final  process  under  whieh  the  premises  were  sold,  by  the  making  and 
deliveiy  of  a  deed  to  the  purchaser.  The  law  vests  the  authority  in 
the  old  sheriff,  who  made  the  sale,  and  has  fuled  to  provide  for  the 
completion  of  the  execution,  in  case  of  his  death.  The  only  remedy 
left  to  the  purchaser  in  such  case,  is  by  appHcation  to  the  court,  for 
the  appointment  of  some  suitable  person,  as  master,  or  commissioner, 
to  execute  the  conveyance ;  such  application  should  be  made  i^xm 
petition,  stating,  generally,  the  recovery  of  the  judgment,  the  execn- 


tion,  or  cnder  of  sale,  the  sftle,  the  pnrohase,  and  such  other  pariica- 
lare  as  may  be  necessary,  to  show  that  the  party  petitioning,  is  entitled 
to  his  deed ;  and  notice  of  the  application  diould  be  given  to  the  de- 
fendant whoee  property  was  sold.     The  People  v.  Soring,  S  Cal.  406, 

46.  The  title  of  land  purchased  at  sheriff's  sale,  retnaios  in  the 
debtor  until  conTeyance  executed ;  until  then,  the  purchaser  has  no 
legal  estate  in  the  premises,  but  only  a  right  to  an  estate,  which  might 
be  perfected  by  conveyance  ;  nor  does  the  estate  of  the  debtor  be- 
onue  vested  in  the  purchaser  by  mere  lapse  of  the  time  of  redemption, 
Wt  only  by  the  sheriff's  conveyance  under  the  statute.  McMtUan  v. 
£{'eAar(Zi,  9  Cal.  865. 

47.  A  sheriff's  deputy  may  execute  a  deed  for  property,  sold  under 
execution,  but  in  the  name  of  the  sheriff.  Lem»  v.  Thompson,  8 
Cal.  266. 

Vni.    When  chahckry  will  ankdl. 

48.  Where  one  has  aji  outstanding  deed,  which  improperly  clouds 
the  title  of  the  true  owner  of  the  land,  the  court  of  chancery  will 
annul,  and  cancel  such  deed;  it  will  also  interfere  to  prevent  a  foroed 
tale  and  stop  an  improper  deed  from  being  made.  iShattuek  v.  Carion, 
2  Cal.  589; 


DEFAULT,  See  Jcdgheht. 

1.  A  final  judgment  by  de&ult  may  properly  be  rendered  upon 
an  miliqoidated  demand,  where  the  defendant  ia  notified  by  the  aum- 
mons,  of  the  unount  for  which  the  jdtuntiff  will  take  judgment.  Sort- 
man  V.  Williamt,  4  Cal.  264. 

2.  At  common  law,  default  confessed  every  issuable  fact  stated  in 
the  declaration,  and  could  only  be  set  aside  for  objecti<Mis  to  the  dec- 
laration which  would  have  been  good  on  general  demurrer.  This  rule 
has  not  been  changed  by  our  statute.    Siarian  v.  Smith,  6  Cal.  1T8. 

3.  It  is  no  ground  for  setting  aade  a  judgment  by  default,  that 


&e  defeDdant  was  ignorant  of  th«  law,  requiring  an  answer  to  be  filed 
within  ten  days.     Chase  v.  iSwatn,  9  Cei.  130. 

4.  A  judgment  by  default,  may  be  taken  against  an  adminiBtrator, 
aa  well  as  any  other  party,     Ih, 

5.  In  an  action  on  a  joint  and  several  promiasoiy  note,  where  one 
of  the  defendants  answered,  while  the  oUier  made  default,  whereupon 
final  judgment  was  entered  agunst  the  defaulting  defendant,  it  was 
held  that  judgment  by  default  against  the  one  party,  is  a  bar  to  the 
suit  against  the  other,  brought  on  the  same  cause  of  action,  and  the 
case  would  not  be  varied  whether  the  action  was  brought  on  a  joint, 
or  joint  and  several  demand.     SteoTTU  v,  Agidrre,  6  Cal,  176. 

6.  Where,  by  the  return  of  the  summons,  it  appears  tiiat  service 
had  been  personally  made  upon  a  corporation,  by  service  upon  the 
premdent  and  secretaiy,  judgment  may  be  entered  by  default  where 
the  company  neglects  to  answer,  and  such  default  confesses  all  the 
material  &cts  alleged  in  Uie  complaint.  Rowe  v.  Table  Mountain 
Water  Company,  10  Cal.  441. 

See  Pleadings. 
See  Judgments. 


DELIVERY. 

1.  A  delivery  of  goods,  to  take  a  case  out  of  the  statute  of  frauds, 
must  be  of  such  a  nature,  that  the  property  is  placed  under  the  con- 
bvl  and  power  of  the  vendee,  and  the  acta  to  change  the  possession  tt 
the  property  from  the  vendor  to  the  vendee,  must  be  such  as  to  de- 
prive the  former  of  his  right  of  lien  as  security  for  payment  of  the 
purchase  money.     Oardet  v.  Belknap  ^  White,  1  Gal.  399. 

2.  The  deliveiy  of  an  order  for  goods  which  aie  on  ship  board,  is 
not  such  a  deliveiy  of  the  goods  as  will  take  the  case  out  of  the  statute 
of  frauds,  nnless  the  goods  are  susceptible  of  immediate  delivery  ;  a 
symbolic  delivery  can  only  be  effected  where  it  can  be  immediately 
followed  by  an  actual  delivery.     Stevens  v.  Stewart,  3  Cal.  140. 
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3.  To  coBstitate  a  TiiHd  sale  of  penonai  propw^,  against  credit- 
on,  then  mnat  be,  "  an  immedtate  deUvety  thereof,  aocompanied  with 
aa  actual  and  condnuoufl  change  of  poasesBion."  By  an  immediate 
delivery  ia  not  meant  a  delivery  intUmUt^  bat  the  character  of  the 
{Hoperty  aold,  its  situataon,  and  all  the  uronmBtancea  must  be  taken 
into  conaideration  in  detenniniag  whether  there  was  a  delirery  within, 
a  reaaoaable  tune,  aa  as  to  meet  the  requrement  of  the  statute,  and 
tiiia  wiU  often  be  a  question  of  bet  for  the  jory.  Samueit  v.  Q-orkam^ 
6  Gak  S2&. 

4.  Wiwe  cattle  vere  sold  graong  on  a  ranch,  and  the  purchaser 
takea  to  die  spot  where  they  were,  by  the  ageot  of  the  vendor,  and 
At  cattle  pointed  out  to  him,  and  the  agent  told  the  purchaser  that 
lie  delivered  him  the  poasesBion  of  the  cattle,  and  after  the  delivery 
had  been  comummated,  the  said  agent  accepted  an  offer  of  employ-, 
ment  from  the  purchaser,  to  take  charge  of  the  cattle  on  his  account, 
remaining  on  the  same  ranch,  which  had  also  been  sold  by  the  vendor 
of  the  cattle,  to  a  third  party,  held,  that  tiie  delivery  was  as  immedi- 
ate and  as  c<xnplete  as  the  nature  of  the  case  would  admit,  and  fol- 
kiwed  by  an  actual  and  continued  change  of  poeseasion.  Montgon^ 
try  V.  Hunt,  5  Cal.  366. 

5.  Where  a  party  has  in  store,  with  a  warehouse-man,  a  large 
quantity  of  flour,  aod  sells  to  various  perBona,  and  gjves  orders  on  the 
wareboose-man  for  different  amonnta  therein  mentioned,  and  where  all 
had  been  taken  away,  but  a  certain  quantity  beltsiging  to  A,  which 
had  been  entered  on  the  hooka  of  the  warehouse-man  to  his  credit, 
hdd,  to  be  a  sufficient  segregation  and  deUvery.  Sort  v.  Barker,  6 
Cal.  489. 

6.  Where  A  purchased  1,000  sacks  of  flour,  and  took  an  order  on 
the  warehouse-man  where  it  was  stored,  and  on  request  to  have  the 
same  segregated  and  aet  apart  to  him,  the  warehouse-man  marked  in 
the  purchaser's  name  1,196  sacks,  being  apart  by  themselves,  and  eu« 
tered  the  quantity  the  order  called  for,  on  his  books,  to  the  purchaser's 
credit,  and  gave  him  a  receipt  for  the  same,  this  is  held  ta  be  a  good 
segregation  and  delivery,  Squiret  v.  Pajfoe,  6  Cal.  824 ;  Cart- 
wrigM  v.  Phcenh,  1  Cal.  281. 

7.  Where  A,  haring  a  quantity  of  flour  on  atorage  with  B,  drew 


delivei^  orders  on  him  in  &ror  of  vuions  perstme,  to  whom  he  had 
sold  portaoDS,  for  the  entire  amonnt  stored,  the  orders  being  snTrendered 
to  B,  -who  oredited  the  partieB,  seTeraUy  holding  them,  on  his  books, 
with  the  respectire  amounts  named  in  the  orders,  and  charged  the 
same  to  A,  but  did  not  separate  the  amounte  of  the  ordera  from  Uie 
entire  maas ;  in  a  suit  against  A,  in  which  an  attachment  was  levied 
on  the  whole  quuitity,  after  the  sorrender  of  the  delivery  orders,  etc., 
held,  that,  as  tiie  entire  amount  had  been  sold,  and  the  orders  surrend- 
ered to  B,  and  the'  several  amomits  of  the  orders  credited  to  the 
parties  holding  them,  the  delivery  to  each  purchaser  was  complete, 
and  that  A  had  nothing  iurtiier  to  do  in  the  matter  of  dehvery.  Sinr 
^  DUA  V.  Barker  ^  Paddock,  July  term,  1858. 

8.  Iq  a  contract  for  the  delivery  of  a  vessel,  where  no  place  is 
.  named,  it  is  sufficient  as  a  delivery,  if  the  person  who  is  to  deliver, 

offers  him  who  is  to  receive,  to  make  the  delivery  at  a  convenient 
jdace,  naming  it.     Albertaan  v.  Hooker,  5  Cal.  176. 

9.  Orope  growmg  upon  land,  are  not  goods  and  chattels,  within 
the  meaomg  of  the  statute  of  frauds,  and  will  pass  by  deed  or  convey- 
aoce,  from  the  very  necessity  of  the  case,  as  they  are  not  susceplible 
of  manual  delivery  until  harvested  and  reduced  to  actual  poesesmon. 
Boar»  V.  Webtter,  6  Cal.  660. 

.  10.  In  a  suit  (m  a  bond,  if  delivery  of  the  bond  is  not  alleged  in 
the  comjdaint,  the  omission  will  be  &tal  on  demurrer.  Gareia  t. 
Satratteffui,  4  Cal.  244. 

See  Salks. 

See  PoBBBSBiOlsr. 


DEMTJKRER,  See  PLEADmas. 

[.       G-ENBRALLT. 

a.  For  defect  of  parties. 

b.  Actions  on  bonds  and  promissory  notes. 

c.  Actions  in  chancery.  See  Chahcert. 


Google 


I.      GSHSRALLT. 

1.  Where  the  defendant  demurred  to  the  complunt,  and  the  de- 
mtirret  being  overruled,  a  plea  to  the  merits  was  interposed :  held, 
that  the  plea  was  a  waiver  of  the  demurrer,  and  no  point  can  be  made 
upon  it  on  appeal.     De  Boom  v,  Prieatli/,  1  Cal.  206. 

2.  Where  a  judgment  upon  demurrer  determines  the  vhole  merits 
<^the  case,  it  may  be  pleaded  in  bar  to  a  subsequent  suit,  brought 
upon  the  same  cause  of  action.     Sobinttm  v.  Howard,  5  CaJ.  428. 

3.  The  demurrer  admits  ever;  fact  to  be  true  as  alleged  in  the 
C(»nplaint.     Tmlvmne  Water  Co.  v.  Chapman,  8  Cal.  392. 

4.  Where  a  demurrer  to  a  complaint  was  interposed,  and  sustained 
by  the  court,  and  afterwards,  during  the  same  term,  a  judgment  was  ren- 
dered in  favor  of  the  pl^tiff,  tbe  clerk's  certificate  as  to  the  correct- 
ness of  the  transcript,  is  conclusive,  and  tbe  record  shows,  in  sacb  case, 
that  the  judgment  was  improperly  rendered.  Seaver  v.  Cay,  9  Cal. 
664. 

5.  There  are  six  causes  for  which  a  demurrer  may  be  interposed 
Tuider  section  forty  of  the  Code  ;  and  unless  the  alleged  defect  can  be 
included  under  one  or  more  of  these,  a  demurrer  cannot  be  sustained. 
&niMch  V.  Porter,  July  term,  t858. 

6.  Objections  to  a  deetaratjon,  arising  from  matters  of  form,  are 
not  the  subject  of  demurrer.     Otero  t.  Billiard,  3  Cal.  188. 

7.  Where  some  of  the  counts  in  a  declaration  are  good,  a  demurrer 
to  the  whole  declaration  cannot  be  sustfdned.  Whiting  t.  SetUj>,  4 
Cal.  327  ;   Weaver  v.  Conger,  10  Cal.  233. 

8.  The  objection,  to  the  want  of  verification  of  the  declaration,  should 
be  made  either  before  answer,  or  with  tbe  answer ;  it  comes  too  late 
after  answer ;  where  a  complunt,  though  defective,  states  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  objection  to  it  should  be  taken 
by  demurrer.     Greenfield  v.  Steamer  Q-imnell,  6  Cal.  67. 

9.  The  statute  intended  te  confine  the  sixth  general  ground  of  de- 
murrer in  the  fortieth  section  of  the  Practice  Act,  to  those  cases  in  which 
no  cause  of  action  at  all,  as  agunst  the  defendants,  arises  from  the 
complunt ;  but  where  the  demurrer  proceeds  to  specify  wherein  the 
complaint  is  defective,  and  gives,  as  such  ground,  that  the  only  cause 


of  acfioD,  (if  any,)  shown,  accraed  to,  one  alone,  and  that  the  conptsbt 
prays  judgment  in  favor  of  three ;  taking  the  whole  denuurer  to- 
gether, it  may  be  conaidered  an  exception  for  the  ausjoinder  of  parties. 
Summers  v.  FarrUh,  10  CaJ.  347. 

10.  It  is  error  to  render  final  judgment  «q  demmrer  to  plaintiff's 
complunt.  Where  the  compliunt  is  defectire,  the  court  should  Buatam 
the  demurrer,  with  leave  to  amend ;  and  if  amendment  be  declined, 
then  final  judgment  may  be  ordered.  QaHagher  v.  Ddanej/y  10  Cal. 
410. 

s.     For  defect  of  parties. 

11.  tinder  the  act  regulating  appoala,  passed  April  264, 1851, 
an  appeal  lies  from  every  order  and  decree  of  tiie  court  below,  which 
affects  a  substantial  right.  An  appeal,  therefore,  to  a  demurrer,  for 
want  of  proper  parties,  is  well  taken,  where  substantial  rights  would  be 
affected  by  the  omission  of  such  parlies.  Burgoyne  v.  Solmea,  8  Cal. 
50. 

12.  Where  a  defect  of  parties  is  apparent  upon  the  face  of  the 
complaint,  the  objection  must  be  taken  by  demurrer,  or  it  will  be  wmv- 
ed.  It  is  expressly  provided  in  section  45,  of  the  Code,  that  an  ob- 
jection of  this  character,  if  apparent  upon  the  face  of  the  comphunt, 
is  wEuved  by  a  fmlure  to  demur.     Darm  v.  Tozer,  10  Cal.  167. 

b.     Actiotu  on  bonds  and  pvmisBorif  nates. 

13.  An  objection,  that  the  instruments  sued  on  are  not  prtumssoiy 
notes,  must  be  taken  advantage  of  on  demurrer,  and  a  demurrer  hav- 
ing been  filed,  without  pointing  out  thb  defect,  it  must  be  ooasifDered 
WMved.    Powell  v.  Hosa,  4  Cal.  197. 

14.  In  a  complaint  on  a  bond,  if  delivery  of  the  bond  h  not  alleged,, 
the  omission  will  be  fatal  on  demurrer.  Garcia  v.  Sairuitegui,  4  Ca]> 
244. 

c.     ActioTts  in  (Aanceiy,  See  Cbaitcert. 

15.  Objections  to  the  prayer  of  a  oon^taint,  cannott  bO'  taken  by 
demurrer.  If  the  specific  relief  asked,  oauut  be  granted,,  sari)  relief 
as  the  case  stated  in  the  biU  aitthoriacB,  may  be  had  undcc  the  qIaus^ 


DEPOsrnoiifS. 


m  dte  prayor  for  general  relief,  and  even  in  die  absence  of  such  clause, 
where  an  anawer  is  filed.  (See  Practice  Act,  Beetion  147.)  Rotlint 
T.  Forbeg,  10  Cal.  299.     See  Plladings. 


DEPOSITIONS. 

I.    Taktsq  DBPOsmoss. 

a.  Notice. 

b.  Bj  whom  taken,  and  proceedings. 
n.    Use  as  inDKifGE. 

I.    Tajono  Depositions. 

1.  The  mode  of  taking  testimony  bj  deposition,  to  be  used  in  dvil 
cases,  ta  in  derogation  of  the  common  law,  and  the  officer  taking  the 
same  most  follow  the  statnte  strictlir.  Erery  reqnisilioQ  of  the 
statute  most  appear,  upon  the  &ce  of  the  deposition,  to  have  been 
complied  with,  to  entitle  it  to  admission.  If  the  certificate  of  the 
officer,  before  whom  it  ia  taken,  is  defective,  or  the  deposition  does  not 
show  that  it  was  taken  upon  the  day  of  notice,  it  must  be  excluded. 
Dj/e  T.  BaSeif,  2  Cal.  383. 

2.  Where  no  objection,  to  the  testimcmy  of  a  witness,  is  made,  at 
the  time  of  the  taking  of  his  deposition,  on  his  examination,  or  cross- 
examination,  and  where  none  appears  upon  the  face  of  the  depodtion, 
it  is  too  late  to  make  the  objection  on  the  trial.  Jonet  t.  Love,  9 
Gal.  68. 

a.    Notice. 

8.  A  alight  error  in  the  title  of  a  cause,  in  the  notice  to  take  a 
depontion,  will  not  be  regarded,  espedally  where  tihe  par^,  in  addition 
thereto,  has  actnal  verbal  notice,  and  has  not  been  nusled.  Millt  v. 
Dunlap,  8  Cal.  94. 

4.  An  order  to  take  a  depodtion  should  spe<nfy  the  notice  to  be 
^ven  to  the  adverse  party ;  a  deposition  taken  upon  an  order  without 


DEPOSITIONS. 


sach  notice,  where  Hie  oppodte  par^  haa  not  had  reasonable  ootace, 
ou^t  not  to  be  read  in  erideoce.     EUii  t.  Jtuzyntkyy  5  Otd.  444. 

5.  Where  the  notice,  to  taike  a  deposition,  served  on  the  defend- 
ant, was  not  sufficient,  by  one  day,  but  the  defendant  appears,  and 
after  entering  his  objection  to  the  notice,  as  being  too  short,  croes- 

'  examineB  the  witnesa,  held,  to  be  a  wtuver  of  the  objection.     Jonet  t. 
ioM,  9  Cal.  68. 

b.    By  whom  taken,  and  proceedings. 

6.  Where  a  notice  is  served  upon  a  defendant,  to  take  a  depo»tion 
before  a  connty  judge,  at  a  particular  time  and  place,  m  case  of  the 
absence  of  the  judge,  the  depowtion  may  be  taken  before  the  ooon^ 
clerk,  or  any  other  officer  empowered  by  law  to  take  depoations,  at 
the  same  time  and  place.  The  certificate  to  the  deposition  mnst  aet 
out  an  actual  compliance  with  all  the  requirements  of  the  statute. 
WilUamt  v.  Chadboume,  6  Cal.  559. 

T.  A  notary  public  cannot  take  depositions,  to  be  used  in  the 
courts  of  the  county  where  tits  witnesses  reude,  and  the  only  instance 
provided  by  statute,  is  where  the  wituess  resides  in  another  coun^, 
and  a  commission  is  regularly  sued  out  md  directed  to  the  notary. 
McOann  v.  Beach,  2  CaL  26;  lb.  82. 

II.    Use  as  etidencb. 

8.  Where  the  deposition  of  one  of  the  defendants  had  been  taken 
by  the  plajntiff,  and  by  him  read  on  a  former  trial  of  the  cause,  the 
same  deposition  may  be  read  on  a  subsequent  trial  of  the  same  case 
by  the  defendants.     Tamer  v.  McIOianey,  8  Cal.  575. 

9.  It  is  competent  to  admit  the  depoutions  of  witnesses  taken  be- 
fore a  magistrate  upon  a  criminal  charge,  to  be  used  before  a  grand 
jury.     The  PeopU  v.  Staart,  4  Cal.  218. 

10.  Where  a  deposition  of  a  witness  is  taken  before  an  examining 
magistrate,  before  the  prisoner  has  been  held  to  answer  by  indicbnent, 
it  cannot  be  read  on  the  trial  in  a  crinunal  cause,  although  it  was 
taken,  upon  notice,  to  ^e  district  attorney,  who  was  present  and 
cross-examined  the  witness.     People  v.  Oarrettf  6  CaL  208. 
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DIVORCE. 

1.  In  a  suit  vhere  a  bill  ia  filed  for  a  divorce,  and  a  divisioD  of  the 
common  property,  by  the  wife,  the  teet  of  her  capacity  to  sue,  ie 
Bimply  to  ascertUD  if  the  suit  be  between  her  and  her  husband ;  this 
being  foand  in  the  affirmative,  the  neces^ty  of  introducing  other 
parties  in  the  suit,  cannot  afiect  her  rights.  Kaahaw  v.  Kaahavf,  3 
Cal.  312. 

2.  Where  the  husband  had  been  a  remdent  of  the  state  of  Cali- 
fonua  fw  three  years,  and  the  wife  for  less  than  six  months,  held,  that 
the  domit^  of  a  married  woman  follows  the  domicil  of  her  husband,  for, 
being  nnder  hia  authority,  she  has  no  right  to  choose  for  herself.    lb. 

3.  In  a  suit  for  a  divorce,  on  the  ground  of  desertion  by  the  hus- 
band, held,  that  the  abandonment  by  the  husband,  entitled  Uie  wife  to 
select  her  own  domicil.  The  deciMon  in  Kathaw  v.  Kashaw,  (3  Cal. 
312,)  appears  to  be  a  special  decision  for  that  case.  Moffait  v.  Mof- 
fatt,  5  CaL  280. 

4.  On  an  application  for  a  divorce,  by  the  wife,  on  the  ground  of  wilfiil 
neglect  of  her  husband,  for  the  period  of  three  years,  to  provide  for  her, 
having  the  abiUty,  the  court  say  that  the  statute  provides  for  cases  of 
desertion ;  and  willful  neglect,  whether  accompanied  with  desertion,  or 
otherwise,  is  a  distinct  ground  of  divorce.  But  the  neglect  must  be 
BQch  as  leaves  the  wife  destitute  of  the  common  necessaries  of  life,  or 
such  as  would  leave  her  destitute,  but  for  the  charity  of  others.  If 
those  common  necessaries  are  provided  by  the  earnings  of  either 
husband  or  wife,  there  is  no  such  willful  neglect  as  ia  contemplated  by 
the  statute,  and  where  the  earnings  of  the  pl^ntiff  are  sufficient  for 
her  own  support,  and  were  applied  to  that  purpose,  the  application 
must  fail.      WaMum  v.  Washburn,  9  Cal.  479. 

5.  It  must  appear  affirmatively  on  the  part  of  the  applicant  that 
the  husband  was  the  owner  of  property  sufficient  to  have  enabled  him 
to  make  such  provinon ;  the  statute  does  not  refer  to  the  husband's 
capacity  of  acquiring  such  means  by  labor.     lb. 

6.  In  this  state,  the  statute  has  specified  certun  acts,  or  conduct, 


constituting  grounda  of  t^vorce,  and  so  far  as  the  marital  contract 
is  conceroed,  the  court  cannot  diatinguiBh  between  them,  whatever 
difference  there  may  be  m  a  moral  point  of  view.  The  several  offencea 
most,  therefore,  be  held  equally  pleadable  in  bar  to  the  suit  for  divorce, 
the  one  to  the  other,  wi^ti  the  principle  of  the  doctrine  of  recrimi- 
nation.    Conant  v.  Conant,  10  Cal.  250. 

7.  In  grantiDg.  divorces,  a  certain  discretion  should  be  exercised 
by  the  courts,  according  to  the  special  circumstances  of  each  case. 
The  true  rule  which  should  govern  the  eoiirt,  in  the  exercise  of  its 
discretion  in  this  respect,  is  this :  that  to  entitle  a  party  to  a  decree 
for  an  absolute  divorce  from  the  bonds  of  matrimony,  the  applicant 
must  be  an  innocent  party,-—  one  who  has  faithfully  discharged  the 
obligation  of  the  marriage  relations,  and  seeks  relief  because  really 
aggrieved,  or  injured,  by  the  misconduct  of  the  other.  To  obtain  a  re- 
lease, a  vinculo  Tnatrinumiif  the  applicant  must  be  without  reproach.  lb. 

8.  In  a  suit  for  a  divorce,  the  whole  issue  cannot  be  referred,  even 
by  stipulation,  and  the  referee  cannot  pass  upon  the  testimony.  If  he 
make  any  statement  or  finding  of  facts,  the  court  is  bound  to  disregard 
it,  and  base  its  decree  *'  only  upon  the  legal  testimony  taken  in  the 
cause";  where  proof  is  taken  before  a  rcforee,  it  should  be  upon 
written  questions  and  answers.  Nor  shall  it  be  lawful  for  any  court  to 
grant  a  divorce  upon  any  statement,  or  finding  of  facts  by  a  referee, 
but  only  upon  tho  legal  testimony  taken  in  the  cause,  (session  laws, 
1857,  p.  240.)  The  referee  in  a  divorce  case  is  a  simple  master,  to 
take  testimony :  a  divorce  cannot  be  granted  by  default  of  Uie  defend- 
ant, 'nor  on  the  admission  or  statement  of  either  party.  Baker  v. 
Baker,  10  Cal.  627. 


EJECTMENT,  See  Real  Actions. 


I,    Title. 
II.    Action. 
a.     When  c 
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EJECTMENT. 


b.  Parties. 

c.  Declaration  and  pleadings. 

d.  Defense. 

e.  What  estate  maj  be  recovered. 

I.     Tttlb. 

1.  To  enabin  a  party  to  recover  in  an  action  of  ejectment  founded 
ffl]  prior  poasession,  he  must  allege  and  prove  an  actual  ouster  bj  de- 
fendant, or  ihose  under  whom  he  holds,  and  where  the  complaint  con- 
taioB  no  snch  allegation,  it  is  such  a  defect  as  cannot  be  cured  by  a 
de&nlt  taken  agunst  the  defendant.  Watson  r.  Zimmerman,  6 
Cal.  46. 

2.  To  sustain  &o  action  of  ejectment,  the  plaintiff  must  show  title, 
or  possession  by  enclosure,  or  marked  and  visible  boundaries,  embrac- 
ing the  land  in  dispute.     Larue  v.  GaeHnt,  5  Cal.  164. 

3.  In  an  action  of  ejectment,  possession  is  evidence  of  title,  and 
gires  a  right  of  action  against  a  mere  trespasser,  even  when  title  may  be 
shown  to  exist  in  another ;  so  where  a  party  can  show  nothing  but  a 
prior  posaeasion,  that  reliance  may  fail,  if  it  be  shown  that  he  volun- 
tarily  abandoned  his  possesion,  without  the  purpose  of  returning.  If 
however,  the  possession  were  continued  for  a  period  corresponding 
with  the  statute  of  limitations,  then  it  might  admit  of  great  doubt 
whether  the  party  could  destroy  the  evidence  of  his  title  by  simple 
abandonment.     Bird  v.  LUbroa,  9  Cal.  1. 

4.  When  the  plaintiff  in  ejectment  does  not  rely  on  prior  possession, 
but  on  his  strict  title,  the  defendant  in  possession  having  a  good  prima 
facie  right,  may  set  up  and  sliow  the  true  title  to  be  in  another 

party.     lb. 

5.  Prior  possession  of  the  plaintiff,  or  parties  through  whom  he 
claims,  is  sufficient  evidence  of  title  to  support  the  action  of  ejectment. 
Naffle  T.  Maet/,  9  Cal.  426. 

n.    Action. 

a.      When  maintainable. 

6.  The  action  of  ejectment  trill  lie,  directly  upon  a  Mexican  grant. 


EJECTMENT. 


to  recover  the  land,  or  any  portion  thereof,  embraced  within  its  bound- 
aries. Ferrit  v,  Coooer,  10  Cal.  589.  The  cases  of  Leete  ^  Vcdl^o 
V.  Clark,  and  Vimdertliee  v.  Hau&g,  (3  Cal.  17,  47,)  are  overruled. 

b.     Parliet, 

7.  Ejectment  is  a  poseessoiy  action,  and  must  be  brought  agiunst 
the  occupant ;  it  determines  no  rights  but  those  of  poaaesBion  at  the 
time,  and  it  matters  not,  who  has,  or  claims  to  have,  the  title  of  the 
premises.  It  will  only  lie  against  a  party  out  of  possession,  claiming 
title,  when  the  premises  are  unoccupied,  and  his  claim  is  accompanied 
with  the  exercise  of  acts  of  ownership,  suoh  aa  enclosure,  cultivation, 
and  the  like.     Gamer  v.  Marghall,  6  Cal.  268. 

8.  'ITie  13th  section  of  the  Practice  Act,  which  provides  that  any 
person  may  be  made  defendant,  who  has,  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  of  tiie  question  involved,  has  no  application  to 
the  action  of  ejectment.  It  refers  to  cases  in  equity,  where  all  persona, 
whose  rights  may  be  affecleds  are  to  be  brought  in  as  parties,  in  ordu 
that  a  complete  decree  may  be  rendered.     lb. 

9.  A  defendant  in  ejectment,  having  entered  nnder  the  plaintiflE^  is 
not  in  a  position  to  question  his  title  to  the  premises,  and  where  a 
third  person  entered  under  the  tenaut,  it  ia  immaterial  whether  such 
entry  was  before,  or  after  the  tenant  denied  bis  landlord's  title,  and 
claimed  to  hold  adversely.     McKune  v.  Montgomery,  9  Cal.  575. 

10.  In  an  action  of  ejectment  agunst  three  or  more  peraons  oo- 
cupyiug  the  seme  tract  of  land,  where  they  answer  separately,  it  is 
proper  for  the  plfuntiff  to  introduce  testimony,  to  prove  Che  particular 
portion  of  land  occupied  by  any  one  of  the  defendants,  and  for  that 
purpose  a  plat  of  the  land,  made  by  a  witness  who  had  surveyed  the 
same,  may  be  introduced.     Ellit  v.  Janet,  10  Cal.  456.  *,.' 

c,     I>eclaration  arid  pleading*. 

11.  In  an  action  of  ejectment,  where  the  defendant  in  his  answer, 
simply  denies  the  allegations  of  the  complaint ;  he  cannot  offer  in  evi- 
dence any  new  matter  in  avoidance  of  the  pl^tiff 's  titie.  Under 
section  46  of  our  Code,  there  are  only  two  classes  of  defenses  allowed. 


The  fint  coasatB  of  a  mmple  deaiiJ,  and  the  second,  of  tlie  allegatioti 
<^  new  affirmatiTe  matter.  Ihe  defeadant  must  either  den^  the  &eti 
as  alleged,  or  confess  and  avmd  &sm ;  where  new  matter  exists,  it 
most  be  stated  in  the  answer.  In  ttie  contemplation  of  the  code,  new 
matter  ia  that  which,  under  the  rules  of  evidence,  the  defendant  must 
affirmaUvel;  establish ;  all  facta  which  occur,  subseqaent  to  the  date 
rf  the  original  transaction,  constitnte  new  matter,  and  all  new  matter 
(^  defense  must  be  stated  in  the  answer.     Pierey  t.  iSabin,  10  Cal.  22. 

12.  If  tbe  defendant,  in  an  action  of  ejectment,  under  his  mmjde 
denial,  is  permitted  to  prove  almost  everything  in  discharge  of  tiie 
action,  the  plaintiff  cannot  know  how  to  avoid  surprise  upon  the  trial.  lb. 

13.  Under  a  general  denial  in  the  answer,  evidence  of  a  former 
recovery  cannot  be  introduced.  The  cases  of  Cfavin  v.  Amum,  Lord 
f  Co.,  (2  Cal.  494,)  and  McLarrin  v.  Spaldinff,  (2  Cal.  610,)  are 
oveimled.    lb. 

14.  An  allegation  tiiat  the  defendant  is  in  possession,  and  onlaw- 
fhlly  witiiholds  the  premises,  is  insufficient,  under  the  most  liberal  coft- 
stmctioQ  of  our  Practice  Act.  The  action  of  ejectment  ia  merely  a 
possessory  action,  and  is  confined  to  cases  where  the  clumant  has  a 
possessory  title — &  right  of  entry  upon  the  lands,  facts  sufficient  moat 
be  pleaded  to  show  the  plaintiff's  right  to  recover,  and  it  will  not  do 
to  state  conclusi(»ia  of  law  in  place  thereof.  Payne  v.  TVeadaeU,  5 
Cal.  SiO. 

15.  In  an  action  of  ejectment,  it  ia  not  necessary  to  aver  title,  bat 
amply  prior  possesion  and  an  ouster.  Prior  possession  is  evidence  of 
title,  and  cannot  be  made  to  yield  to  mere  color  c^  title ;  or,  in  otiter 
words,  to  that  which  is  not  title.     Norrit  v.  RuaeU,  5  Cal.  249. 

d.      De/enie. 

16.  The  defendant  cannot  be  allowed  to  prove  the  value  of  im- 
provements made  by  him,  where  there  is  no  cl^m  for  damages  made 
trf  the  plaintiff  for  withholding  the  property.  At  common  law,  no  such 
aBowance  was  ever  made,  and  our  Practice  Act  only  permits  it,  to  Qis 
extent  of  being  used  as  a  set  off.    Ford  v.  BblUm,  5  Cal.  819. 

17.  Where  the  defendant  in  ejectment,  occupied  and  improved 
Ae  land,  bona  fide,  under  color  of  titie,  tiie  improvements  erected  by 


Uin  oonstitata  an  eqnitable  set  off,  to  tfi«  extent  of  thetr  ralne,  to  die 
damages  recorerad  hj  the  {duntiff  for  the  withholding  of  poesasnon. 
WeltA  T.  SuOivan,  8  Oal.  511. 

16.  ^e  defense  arising  from  a  verbal  contract  for  the  sale  of  land, 
acoompanied  with  acts  of  part  perfbrmance,  taking  the  contract  &om 
the  operation  of  the  stetate,  is  pennisedble  noder  onr  system  of  prao- 
tioe,  to  Ki  action  of  ejectment  fi)r  the  recovery  of  Ae  premises.  .Ar- 
ffudlo  V.  EUnger,  10  Csl.  150. 

19.  In  an  action  of  ejectment,  where  the  pluntiff  clums  under  a 
Mezioan  grant,  whether,  or  not,  the  defendants  premises  are  included 
witlun  the  boundaries  of  the  grant,  is  a  qnestion  of  fact,  to  be  sub- 
mitted to  the  jury.     Ferra  v.  Coover,  10  Cal.  589. 

e.     What  estate  may  be  recovered. 

20.  In  an  action  of  ejectment,  to  recover  poaseesion  of  a  tract  <^ 
land,  on  which  the  defendant  is  alleged  to  have  entered  without  title, 
the  defendant  not  appearing,  the  court  finds  the  pituntiff  has  title  in 
himself  to  the  whole  tract,  and  that  defendant  is  in  poeseasion  of  raxty 
or  aeven^  acres,  without  any  showing  of  right,  under  this  finding  it  is 
proper  to  enter  a  judgment  for  the  ptuntiffforpossetuon  of  the  whole 
tnet.     VaO^o  y.  Fay,  10  Gal.  877. 

8t«  Bbal  Acnoirs. 


ENDORSER,  See  Bills  op  Exohahob  asd  Fboiossost  Notbs. 


I.      LlABnJTIEB. 

a.  (Generally. 

b.  Demand  and  notice. 

0.     Discharge  of  endorser. 


a.     OeiuraUf. 
1.    One  who  puts  lus  name  oa  the  back  of  a  promisaoi/  note,  out 


rf  the  floorae  of  regular  negotisbilitj,  is  not  an  endor§er,  bat  is  termed 
a  goaruitor,  and  this  ia  bo,  whether  his  inscriptioD  is  aimplj  in  blank, 
or  preceded  by  Uie  words  "  I  guarantee,  ke."  The  contract  imports 
«  conaderstioD,  and  each  party  to  it,  ia  an  original  undertaker ;  the 
S^nlity  of  me  is  with  condilioDs ;  that  of  Hk  other,  withoat  any. 
The  contract  of  an  endoner  is  mmplj  a  gnaruity  that  he  will  pay,  if 
the  maker  does  not  p^  upon  presentation,  if  he  receives  due  notice. 
Hie  liability  of  a  guarantor  is  just  tiie  same  as  that  of  an  endorser. 
In  both  instances  to  fix  (heir  liability,  the  note  must  be  presented  for 
payntent  at  maturity,  and  due  notioe  of  Dix>^yment  ^ven.  ^ffg» 
r.  Waidoy  2  CaL  485. 

2.  Hie  note  saed  on,  was  ^ven  by  Smith,  one  of  the  defendants, 
p^aUfl  to  Uie  plaintifr,  and  before  it  was  detirered  to  the  plsintifF  it 
was  endoned  by  tbe  defendant  Parke.  These  facts  are  set  out  in  the 
declaration,  and  tiie  judgment  by  default  admits  its  avermeata  to  be 
true.  Parke,  therefore,  was  a  guarantor  of  the  note,  and,  although, 
prima  facie,  he  would  be  presumed  to  be  an  accommodation  endorser 
tor  tlie  payee,  uid,  therefore,  not  liable  ta  him;  yet,  upon  proof  tiiat 
such  was  not  the  intent  with  which  he  acted,  but  that  his  design  was 
to  be  a  surety,  orguarantor,  for  the  maker,  his  lialnlity  to  the  payee 
is  beyond  a  question.  The  default  with  proper  averments  dispenses 
with  this  proof.     Clarke  v.  Smith  and  Parhe,  2  Cal.  605. 

S.  In  a  suit  on  a  promissory  note,  by  a  special  endorsee  against 
the  maker,  the  plaintiff  must  prove  at  the  trial  the  genuineness  of  the 
endorsements,  although  the  defendant  has  not  denied  their  genuine- 
nees  under  oath.  If  the  action  had  been  instituted  against  the  en- 
dorsers, it  wonld  be  competent  for  them  to  deny  the  endorsement  aa 
oath,  and  in  such  case,  it  would  not  be  necessary  to  prove  the  endorse- 
ment  unless  so  denied.     Qrogan  v.  Rvtckle,  1  Cal.  159.  * 

4.  A  maker  of  a  promissory  note  is  not  required  to  deny  the  gen- 
wnenesB  of  an  endorsement,  under  oath,  when  the  suit  is  brought  by 
an  endorsee,  but  the  endorsement  must  be  proved.  Young  v.  Bdl^ 
4  Cal.  201. 

5.  Where  the  holder  of  a  note  accepts  a  draft,  or  check,  in  pay- 
ment, it  has  usually  been  held,  that  he  is  not  bound  to  ^ve  up  the 
note  before  payment  of  tiie  dr^  or  check,  and  if  he  does  bo,  the  en- 


dorsera  are  dischiu-ged  Qiereby ;  the  snbstitntkin  of  a  new  secori^ 
would  diecharge  the  endorser.  But  in  a  case,  where  long  before  the 
note  became  due,  the  maker  obtuned  the  same  hj  giving  the  payee 
an  order  on  the  endorsers,  which  was  dishonored,  uid  immediately  the 
payee  demanded  and  received  back  the  note,  which  was  afterwards 
regularly  presented  and  protested  for  non-payment,  in  such  case  the 
endorsers  are  not  discharged  from  their  liability.  Smith  y,  Harpert^ 
.  6  Cal.  829. 

6.  The  general  rule  ae  to  presentment  and  demand,  of  commer- 
cial paper  having  days  of  grace,  is,  that  the  presentment  and  demand 
must  be  made  wi^iin  reasonable  hours  during  the  last  day  of  grace. 
Where,  by  ihe  usage  of  trade,  burinem  transactions  are  limited  to  cer- 
tain stated  hours,  presentation  and  demand  most  be  made  within  those 
hours.  If  no  place  of  payment  is  designated  in  the  note,  or  bill,  the 
presentment  and  demutd  may  be  made  either  at  &e  place  of  business, 
w  residence  of  the  maker,  or  acceptor ;  if  at  his  place  of  business,  it 
most  be  wi&in  die  nsoal  bnnness  hours,  if  at  his  re^dence,  then  with- 
in those  hoars  when  tfae  maker,  w  acceptor,  may  be  presumed  to  be 
in  a  condition  to  attend  to  bu^ness.     McFarland  v.  Pico,  8  Cal.  626. 

7.  Notice  may  be  given  to  Uie  endorsers,  or  other  parties  entitled 
to  notice,  immediately  after  presentment  of  the  note,  or  bill,  is  made 
to  the  maker,  and  payment  refused,  although  it  is  not  necessary  that 
such  notice  should  be  ^ren  until  tfae  following  day.     lb. 

8.  In  an  action  against  an  endorser  of  a  promisBory  note,  where 
there  is  no  averment  of  demand  and  notiee,  but  where  it  ia  averred 
that  iho  endorser  received  from  the  maker  a  large  amount  of  proper^, 
upon  the  express  stipulation  that  he  should  pay  the  note,  the  maker  ia 
not  a  competent  witness  to  prove  the  averments.  Palmer  t.  7V^, 
«  Cal.  82. 

b.     Demand  and  notice. 

9.  Ko  precise  words,  or  particular  form,  ia  required  in  the  notice 
to  be  ^ven  to  the  endorser  of  a  promissory  note  or  bill  of  exchange, 
of  its  dishonor.  It  is  sufficient,  if  it  appears,  or  can  reasonably  be 
inferred  &om  the  notice,  that  tiie  not«  or  bill,  has  been  duly  presented 
for  payment,  and  baa  been  dishonored.  Stoughton  v.  Smm,  4 
Cal.  218. 


10.  Where  pftjineDt  by  the  maker  to  the  eodoraere  is  relied  upon, 
■8  an  excuse  for  want  of  demand  and  notice,  it  miut  be  a  paTment 
directly  and  specifically  for  the  note,  and  not  as  aecnri^  for  all  tnuasac- 
tkxia  in  the  aggregate.  The  makers,  in  this  case,  did  not  specify  that 
the  payment  to  tfae  endiwsers  was  to  meet  this  partionlar  note,  and  it, 
titerefore,  results  that  the  eadwsers  had  a  right  to  apply  the  fund  to 
any  indebtedness  they  held  against  the  maker,  and  to  stand  apon  their 
itriet  legal  rights,  as  to  demand  and  notice,  in  regard  to  the  note  in 
nit.      Van  Norden  v.  BucUty^  5  Cal.  288. 

11.  Where  a  note  fell  due  On  Ute  ISl^  of  the  month,  and  iras 
presented  for  payment  and  protested  on  that  day,  bat  liie  notice  to  the 
endnaers  stated  that  it  was  presented  txa  the  14th,  the  day  after  it 
foO  due,  hdd,  that  the  notice  was  insufficient  and  the  endorsers  di»- 
charged.     Tevit  r.  ^ood,  5  Cal.  894. 

12.  One  who  ngns  his  name  under  the  words  "  holden  on  the 
within  note,"  is  an  endorser,  and  entitled  to  notice  of  demand  and 
nm-payment  The  notice  must  be  served  personally  upon  a  defend- 
ant remtUng  in  the  same  city  where  the  note  was  held,  and  service 
throng  the  post  office  is  not  efiectoal  to  chai^  an  endorser.  Vanee 
T.  Comra,  6  Cal.  43S. 

18.  Where  an  endorser  ezpressly  wtures  notice  of  non-payment, 
such  waiver  is  equivalent  to  an  admission  that  the  note  had  been  pre- 
sented, or  need  not  be  presented.  Mathey  v.  GaSy  ^  Pamd,  4 
Cal.  62. 

0.     Discharge  of  Endorser. 

14.  Where  an  endorser  of  a  note,  which  was  nmther  presented  for 
payment,  nor  notice  of  protest  g^ven  after  it  fell  due,  said  that  the 
&ct  of  notice  not  having  been  ^ven  at  a  proper  time  would  make  no 
diSerence  with  him — that  he  would  do  what  was  right.  This  was  not 
a  sufficient  wfuver  of  presentment  and  notice  to  fix  the  liability  of  the 
atdorser.     Olendorf  r.  Swartx,  6  Cal.  480. 

15.  If  the  holder  of  a  note  take  a  fresh  security,  and  agree  to 
^ve  time,  he  thereby  dischargeB  the  endorser.  But  it  must  be  an  ez- 
tenson  of  time,  on  an  agreement  with  tiie  maker,  founded  upon  a 
valid  consideration,  and  such  as  will  suspend  the  rights  of  action 
against  the  maker.     WiUiamt  v.  CovtUand,  10  Cal.  419. 


ELECTIONS. 

1.  EleotiiHie  to  fill  TBoaiuHes  oooafloaed  b;  &»  d«ftth  or  nNgn»- 
tioQ  of  an  officer,  are  special  eleetic»a.  The  People  y.  Porter,  6  Cal. 
26 ;  The  People  t.  BrmJiam,  S  Cal.  477. 

2.  The  proclamation  of  the  goTemor,  required  bj  atatato,  ia 
neceasar;  to  the  validit  j  of  a  special  eleetion.    /(. 

5.  Wliere  a  special  election  is  required  hj  law,  to  be  held,  at  the 
same  time  and  place  with  the  geaeni  election,  hj  this,  its  character 
is  not  chased,  and  the  prodamation  tt  the  governor  camwt  be  dis- 
pensed irith.    Jb. 

4.  An  act  orgaiii&ng  a  new  countj,  and  fixing  a  special  daj  fer 
the  fint  election  of  county  offioers,  which  provides,  that  thnj  shall  bold 
office  for  two  jotn,  and  until  tlkeir  Bnccesaors  are  elected  and  quali- 
fied, must  be  constmed,  in  o(»ioection  with  the  general  law,  requiring 
such  (^cen  to  be  elected  on  the  same  day  througheut  the  state.  By 
the  very  terms  of  the  act,  ^e  tame  is  extended,  and  the  officeia  fint 
elected  fi>r  the  fractional  term,  till  the  first  general  electien,  htdd  fin 
die  fiill  term  of  two  yean  thereafter.    The  PeopU  v.  Church,  %  CaL  76. 

6.  Where  an  act  for  organiring  a  new  county,  {nvvidea  ttiat  the 
coun^  (rfScei*  elected  under  the  act  ^ould  hold  offioe  for  two  yean, 
and  until  their  successors  were  elected,  but  made  do  proviricm  aa  to 
the  duration  of  tite  term  of  .their  sucoeesors,  the  duration  of  the  term 
of  the  latter,  must  be  governed  by  the  general  law  concerning  officers. 
The  People  v.  CoUon,  6  Gal.  84. 

6.  By  law,  it  is  the  duly  of  the  supervisors  to  canvass  the  retnnu 
of  the  vote  of  their  county,  and  to  ascertain  and  declare  for  whom  the 
greater  number  of  the  legal  votes  are  cast.  If  they  neglect  tbjs  duty, 
the  court  will  award  a  matidamia  to  compel  them  to  act ;  but  cannot 
control  their  action.  Where  a  discretion  is  vested  in  an  inferior  joris- 
dic^n,  and  that  disereti(m  has  been  exerdaed,  &  mandoTmu  will  not 
be  granted,  because  the  conrt  has  no  power  to  ccmtrol  that  discretion. 
Maffee  t.  iSupeniiaort  qf  CeHaverat,  10  Cal.  376. 

T.  The  certificate  of  election  is  merely  prima  fade  eridenoe  of 
title  to  an  office ;  but  it  is  not  coocluave :  nor  is  it  the  only  evidence 
by  which  the  UUe  may  be  established.    It  is  the  &ct  of  eleclim  wUoh 


gires  title  to  the  office,  uid  tliis  fkct  may  be  OBtablished,  not  onlj 
vithoat,  bat  against,  the  erideiwe  of  the  ceitifioat«.    lb. 

6.  The  twen^-niDth  eeotion  of  the  electiiHi  law  providea,  that  to 
flte  person  challenged;  the  board  of  judges,  in  their  i^Boretioii,  may 
adminigter  an  oath,  etc. ;  and  the  thirtieth  section  provides,  "  if  th« 
person  Uioa  challenged,  shall  take  the  oath,  as  tendered  to  hint  by  the 
boatd  of  judges,  he  shall  be  adnutted  to  rote."  It  will  be  seen,  firom 
these  extracts  al  the  Uw,  that  the  matter  of  adnunistering  the  oath  is- 
left  to  the  discretion  of  the  board  of  judges.  Bnt  whea  they  have 
oDoe  adminiatered  it  and  it  has  been  taken,  the  right  to  vote  is  oon- 
doded,  and  it  is  error  to  deny  it.  The  board  of  judges  hare  no  ri^t 
to  require  tlie  production  of  naturalisation  papers.  TJu  PeopU  v. 
Chrdm,  5  Cal.  235. 

9.  The  statute  of  this  state  reqalres  an  elector  to  be  a  resident  of 
the  county,  etc.  Residence  depends  upon  intention,  as  well  as  &ct, 
and  mere  inhabitancy  for  a  short  period,  agunst  the  intention  of  ac- 
quiring a  domicil,  would  not  make  a  rerident  within  the  meaning  of 
UkO  law,  HO  as  to  constitute  on  elector.  The  People  t.  Peralia,  4 
CaL176. 


ELISOR. 

1.  Where  an  elisor  is  appointed  by  a  judge  having  competent  jo- 
risdiction,  it  will  be  presumed  that  he  lawfully  and  ffuthfiilly  performed 
his  duty,  even  if  it  is  not  diowa  that  there  was  no  sheriff  and  coroner, 
or  that  those  officers  were  disqualified.  2WfMr  t.  BiUagramy  2  Cal. 
623. 

2.  la  the  event  of  the  disqndjficatiw)  of  tiie  sheriff  and  corwier, 
the  district  eoorts  have  power,  by  virtue  of  their  original  jurisdictim, 
to  i^ipoint  an  ehsor,  or  a  special  offioer,  to  execute  its  jwooess.     WU-  . 
mt  r.  -SmkA,  4  Cal.  862. 


Dcillizedoy  Google  


EKBOS. 

I. 

When,  amd  for  what,  thb  writ  libb. 

n. 

From  what  judgmrnts. 

ni. 

Parties. 

IV. 

Record. 

I.       WhKK,  AHD  FOa  WHAT,  THB  WSIT  UES. 

1.  Where  the  p&rties  conseDt  in  open  court  to  vaivQ  a  jui^  trial, 
and  submit  the  matter  to  the  coart,  which  proceeds  with  the  trial,  and 
hears  a  part  of  the  proofs,  and  adjourns  the  cause  for  further  hearing, 
and  no  further  hearing  was  had,  but  on  motiou  of  plaintiff's  attomoj, 
the  cauee  was  referred,  and  afterwards  the  court  entered  up  judgment 
upon  tho  facts  found  b;  the  referee :  held,  that  it  was  error  to  refer 
without  the  cooBeut  of  both  parties.  It  was  also  error  to  enter  judg- 
ment upon  the  facts  found  b;  die  referee ;  the  case  having  been  sub> 
mitted  to  the  court,  it  was  tiie  'duty  of  the  court,  to  find  upon  the  &ct8 
adduced.     Qeeseka-v.  £raitn<in,2  Cal.  519. 

2.  Where  the  record  shows,  that  id  the  various  decisions  of  the 
oonrt  below,  there  were  some  errors  committed  which,  however,  do  not 
materially  affect  the  merits  of  the  case,  and  that  justice  has  been  done, 
the  judgment  vrill  not  be  disturbed.     Clayton  v.  Wett,  2  Cal.  381. 

5.  The  general  rule  of  law,  is,  that  no  error  can  be  assigned,  nor 
any  arermente  be  admitted,  which  contradicts  a  record,  as  tho  record 
is  oonclnnve  of  the  fact,  whether  true  or  not.  Davidaon  v.  Dallat,S 
CaL  227. 

4.  If  an  appeal  be  given  by  the  etatute  in  a  particular  case,  the 
judgment  or  order,  can  only  be  viewed  in  the  manner  therein  pre- 
scribed ;  where  m  appeal  is  ^ven  by  statute,  that  remedy  is  exclufflvo 
and  must  be  pursued,  and  a  writ  of  error  will  only  lie  in  cases  where 
DO  appeal  is  fpven  by  the  act.    Saight  v.  Gay,  8  Gal.  297. 

6.  What  is  meaot  by  die  term  **  asmgnment  of  errors,"  is,  that  a 
specification  must  be  Sled  of  the  errors  upon  which  the  appelant  will 
rely,  with  such  fulhiess  as  to  give  ud  to  the  court  in  the  examination  of 
the  transcript.    Where  the  assignment  g^ves  no  such  ud,  the  court  will 


not  grope  ita  way  throagh  die  record  in  search  of  posrable  erroTB. 
Syidra  v.  Forman,  10  Cal.  298. 

6.  It  is  error  to  inatruct  a  jury,  "  that  when  a  person  ijijurionsly 
■landers  the  title  of  another'a  real  property,  malice  ia  preaamed."  It 
is  also  error,  to  instroct  them  that  fraad  could  not  be  preeumed,  bnt 
can  be  established  by  circnmstanceB,  but  not  of  a  light  character,  and 
that  the  circumstances  must  be  of  s  most  conclusive  nature.  Mc- 
Damd  r.  Baca,  %  Cat.  826. 


II.    From  what  jcdquents. 

7.  The  renditaon  and  entry  of  judgment  at  a  time  when  there  was 
no  legal  term  of  the  district  court,  is  error  and  void.  Coffivberry  v. 
JbAnson,  5  Cal.  493. 

8.  Where  error  haa  occurred  in  proceedings,  either  civil  or  crim- 
inal, which  cannot  be  reached  by  a  writ  of  error,  the  writ  of  certiorari 
is  a  proper  remedy  to  correct  such  error,  unless  some  other  statutory 
ranedy  has  been  given.  The  People  v.  Turner,  1  Cal.  143  ;  Same 
y.  Same.     lb.  152. 

9.  It  is  error  in  a  diatrict  court  to  set  aside  a  judgment,  or  grant 
a  new  trial  after  the  expiration  of  the  term  at  which  the  judgment  waa 
rendered.    Baldwin  r.  Kramer,  2  Cal.  583. 

10.  There  may  be  error  in  a  judgment  by  de&ult,  as  well  as  in  a 
judgment  rendered  upon  issue  joined  in  the  pleadings,  and  tried  by  a 
jury ;  and  in  the  former  as  well  as  the  latter  case,  the  error  may  be 
corrected  on  appeal.     SUvena  v.  Rots,  1  Cal.  94. 

11.  It  is  error  for  the  district  court,  oaaa  ex  parte  motion,  to  or- 
der  to  be  stricken  out  a  marginal  entry  of  satisfaction  of  a  judgment, 
which  had  been  entered  two  years  before.  HejJ;/  r.  Hattxngty  3  Cal. 
871. 

12.  Error  will  not  be  presumed,  but  must  be  affirmatively  shown, 
and  all  intendments  are  in  favor  of  the  regularity  of  the  judgment  be- 
low.   Ford  V.  EoUon,  5  Cal.  819. 

IS.  ThQ  mere  fact  that  counsel  had  read  upon  trial  a  part  of  the 
answer  which  had  been  stricken  out,  would  not  of  itself  be  error  in  the 


Appellate  coati.  It  ia  not  every  impropriety,  comnutted  in  the  trial  of  a 
cause,  vhicli  can  be  set  down  as  error ;  error  vhich  ia  relied  oa,  most  be 
shown  dearlj  and  affirmativelj,  wid  cannot  be  relied  on  in  an  appellate 
court,  when  not  taken  advantage  of,  and  raised  at  the  trial.  liJorgon 
T.  Sugg,  5  Cal.  409. 

ni.    Pabubs. 

14.  Where  a  party  is  served  with  process  bj  a  wrong  name,  it  is 
error  to  insert  the  true  name  by  order  of  the  court,  but  where  the  par- 
ty afterwards  appean  and  answers,  by  such  appearance  he  waiyes  the 
error.    Smith  v.  Ourtia,  7  Cal.  684. 

15.  Where  a  defendant  was  sued  by  the  name  of  John  Cox,  aad 
service  returned  upon  James  Cox,  and  the  judgmrat  is  agtumt  J.  Cox, 
this  is  error,  unless  there  is  something  in  the  reoord  to  show  that  the 
person  served  was  the  person  sued.     Sutter  v.  Cox,  6  Cal.  415. 

IV.    Rbcobd. 

16.  It  is  not  sufficient  Uiat  error  may  have  intervened,  at  the  trial 
in  the  court  below,  but  it  must  be  affirmatively  shown  by  the  record. 
Therefore,  the  naked  directions  of  a  court,  imacoompanied  with  any 
statement  of  facte,  cannot  satisfy  us  of  substantial  errors,  although  some 
of  the  direction  may  not  be  in  consonance  with  the  rules  of  law.  Nd- 
wn  T.  Lemmon,  10  Cal.  49. 


EVIDENCE. 

I.      Al>UI88I0N8  AMD  DeCLABATIOMS. 

a.  By  parties  to  record. 

b.  By  third  parties. 

c.  Of  what  courts  will  take  judicial  Dotioe. 
n.      PBBSUlfPnOHB. 
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m.      JUDSHERTB. 

rv.    Recobds. 

y.       WSITIBIT  InBISCHEKTS. 

VL    Account  Books. 
VII.    Fasol  Evidekcb. 

a.  General!;. 

b.  Competency. 

c.  To  explain  writiogs. 
Vin.     Sbcohdabt  Evidbncb. 

See  WiTNKsa. 

I.    Adhissionb  isn  Declaratioztb. 

»,     By  portiet  to  record. 

1.  Where  the  admieuon  or  confesuon  of  a  party  ia  resorted  to  as 
eTidence,  it  is  errw  to  exclude  any  portion  oi  it.  The  People  r. 
JTarw,  8  Cal.  106. 

2.  By  the  second  secti(Ht  of  the  act  to  regnlate  descents  and  distari- 
ImtionB,  it  is  enacted  Uiat  "  every  iUegitiniate  child  shall  be  considered 
as  an  beir  of  the  person  who  shall,  in  writing,  signed  in  the  presenee 
of  a  competent  witness,  hare  acknowledged  himself  to  be  Hie  father 
of  sach  child."  The  statute  is  in  derogation  of  the  common  law, 
and  most  therefore  be  constmed  witli  strictness.  To  entitle  one  to 
claim  under  it,  the  evidence  adduced  ought  to  be  clear  enough  to 
exclude  all  but  one  interpretation.  Eitate  of  Samuel  Sanford,  4 
Cal.  12. 

3.  For  the  purpose  of  proving  a  fraudulent  intent  of  a  party,  it  is 
competent  to  show  his  declarations  and  conduct  in  relation  to  the 
transaction.     Viteher  v.  Webttcr,  8  Cal.  109. 

4.  Ab  a  general  rule,  the  vendor  of  goods  is  not  a  competent  wit- 
DMB,  to  impeach  the  vahdity  of  a  sale  made  by  himself.  Sat  when 
evidence  is  introduced,  showing  a  collusion  between  the  vendor  and 
purchaser,  to  defimnd  the  creditors  of  the  former,  the  declarations  of 
tlie  vendor  are  admissible,    ffotee  v.  Semmell,  8  Cal.  825. 

6.  The  qnestion  put  to  a  witness  as  to  the  piiatraer's  business,  may 
very  frequently  be  proper.     The  Pecple  r.  Butler,  8  Cal.  486. 

C^ooglc 


6.  Id  &d  ftotion  where  the  main  question  to  be  determmed  U  the 
marriage,  and  where  the  huabaztd  and  wife,  to  sustain  such  marriage, 
prove  that  they  have  lived  together  as  husband  and  wife,  and  were  so 
cooeidered  by  the  community  in  which  they  lived,  it  is  competeot 
for  the  defendant  in  rebuttal  to  prove  the  declarations  and  admissioos, 
of  one  or  both  <i£  them,  that  they  were  not  married.  Pool  v.  Gerrard, 
9  Cal.  598. 

7.  AdmiBaions,  whether  of  law  or  &ct,  which  have  been  tuOed 
upon  by  oihen,  are  concIoMve  against  the  party  making  them,  in  all 
cases  between  him  and  the  person  whose  conduct  he  has  thus  influ- 
enced. It  is  of  DO  importance  whether  they  were  made  in  express 
language  to  the  person  himself,  or  implied  from  the  open  and  general 
conduct  of  the  party.  For,  in  the  latter  case,  the  implied  declaration 
may  be  considered  as  addressed  to  every  one  m  particular,  who  may 
have  occa^ou  to  act  upon  it.    Mitcfieli  v.  Reed,  9  Cal.  204. 

8.  If  the  express  declaration  he  confided  to  the  third  party  as  a 
confidential  communication,  then  it  might  admit  of  some  doubL  Bat 
where  such  declaration  to  the  third  party  is  not  confidential,  but  gen- 
eral, and  this  is  afterwards  acted  upon  by  others,  the  party  making  it 
should  be  estopped.     lb. 

9.  Where  a  witness  is  introduced  in  a  criminal  case,  by  the  phiin- 
tiff,  and  proves  certain  admissions  made  by  the  prisoner,  without  fir^t 
showing  that  the  admisuona  were  made  freely,  and  not  under  the 
influence  of  fear  or  other  improper  inducements,  where  no  objections 
are  made  by  the  prisoner,  it  will  be  presumed  that  the  confesuon  was 
made  voluntarily,  unless  the  contrary  is  shown.  The  People  v.  Bodri- 
ffues,  10  Cal.  50. 

h.    Bff  third  parties. 

10.  Declarations  of  third  persons  not  parties  to  t^e  record,  cannot 
be  admitted  in  evidence,  except  in  those  cases  where  they  have  jtunt 
interests  with  the  pluntiff,  or  defendant,  or  where  some  legal  relation, 
Bach  as  that  of  partner,  exists.    £ilium  v.  JtitckU,  2  Cal.  145. 

11.  Where  one  permits  tuiother  to  deal  with  his  property  as  if  H 
belonged  to  the  latter,  and  by  his  deolaratdcois  and  admismons,  permits 
others  to  be  misled,  such  declarations  and  admissions  most  be  conad- 


ered  as  addressed  to  every  <»e  in  particular,  who  maj  ^ve  credit 
apoD  the  Btrength  of  them,  and  the  party  Eoaking  them  must  be  con- 
cluded.    H(Mler  V.  Hayt,  3  Cal.  802. 

12.  The  admiflsioQ  of  the  attorney  of  record,  of  the  correctuess  of 
the  amooQt  doe  for  which  judgment  ia  taken,  when  not  done  in  &and 
of  the  rights  of  his  client,  must  destroy  the  effect  of  the  denial  in  the 
answer.     Taylor  t.  BandaU,  6  Cal.  79. 

13.  The  dying  declarations  of  a  victim  of  crime  are  admiseiblo 
under  our  statute.     The  PeopU  t.  Glenn,  10  Cal.  32. 

14.  The  objection  to  the  admission  of  the  written  declarations  of 
the  decease,  must  be  special,  and  not  general.  And  where  there  has 
be^t  a  general  objection  in  the  court  below,  an  objection  cannot  bo 
made,  for  the  first  time,  in  Uie  appellate  court,  to  the  admission  of 
portiooB  only  of  these  declarations.     lb, 

15.  The  declarations  of  a  tenant,  made  while  in  possesion  of  land, 
may  be  ^ven  in  evidence  aa  a  part  of  the  res  gettm,  to  qualify  the 
poesesffloo.  But  prior  to  introducing  those  declarations,  it  must  be 
proved,  that  the  tenant  was  in  possession  at  the  time  proposed  declar- 
ations  were  made.     EUis  v.  Janet,  10  Cal.  458. 

c.     Of  what  courts  will  lake  judicial  noiice. 

16.  Courts  will  take  judicial  notice  of  the  signatures  of  their 
officers,  as  such ;  but  tbere  is  no  rule  which  extends  such  notice  to  the 
signatures  of  parties  to  a  cause ;  when  proof  of  service  of  process 
consists  of  the  written  admission  of  defendant,  such  admission  must  be 
accompanied  with  proof  of  tbc  genuineness  of  the  signature  of  the 
party.     Alderaen  v.  Bell,  9  Cal.  815. 

II.    Pbbsuuptiok. 

IT.  Where  the  issue  is  upon  the  life  or  death  of  a  pers(»i  once 
shown  to  have  been  living,  the  burden  of  proof  lies  upon  the  party 
who  asserts  the  death.  But  after  the*Iapse  of  seven  years,  without 
intelligence,  the  presumption  of  life  ceases,  and  the  burden  of  proof 
devolves  on  the  other  party.    AMury  v.  Satmdera,  8  Cal.  62. 
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18.  It  is  not  a  nutter  ttf  eoone  to  alknr  secondaiy  evidence  cf 
the  contents  of  ui  instrument  in  suit  npon  jHvof  of  its  destraction.  If 
the  destraction  was  the  resolt  of  accident,  or  was  without  the  agency 
or  consent  of  the  owner,  snch  evidence  is  generally  adnussible.  Bat, 
if  the  destmctioD  was  volontarilj  and  deliberately  made  by  the  owner, 
or  wiUi  his  assent,  the  adnusmbility  of  evidence  will  depend  apon  the 
cause  or  motive  of  the  party  in  effecting  or  assenting  to  the  destruc- 
tion.    Baffleg  V.  McMickU,  9  Cal.  430. 

19.  The  object  of  tiie  rule  of  law  whi%  requires  the  production 
of  the  beet  evidence  of  which  the  facts  sought  to  be  established  are 
susceptible,  is  tite  prevention  of  fraud ;  when  it  appears,  therefore, 
that  this  better  evidence  has  been  voluntarily  and  deliberately  destroy- 
ed, the  presumption  of  fraud  arises,  and  unless  met  and  overcome  by 
a  full  explanation  of  the  circumstances,  it  becomes  cooclnaive  of  a 
fraudulent  design,  and  all  secondary  or  inferior  evidence  must  be 
rejected.  If,  however,  the  destruction  was  made  upon  an  errooeouB 
impres^on  of  its  effect,  under  ciroumstances  free  &om  sn8pi<»on  t^ 

■  iotended  fraud,  tite  secondary  evidence  is  admts^ble.     lb, 

20.  In  actions  of  ejectment,  prior  possession  is  evidence  of  title, 
and  cannot  be  made  to  yield  te  mere  color  of  title.  NbrrU  v.  RuateU, 
5  Cal.  249. 

21.  Possession,  together  with  other  facts,  may  he  admitted  in 
evidence,  for  the  purpose  of  establishing  fraud,  or  notice  in  fact,  as  a 
&et  tending  to  esteblish  notice  of  title,  thcngh  not  a  fact  from  which 
notice  would  follow  as  a  conclusion  of  law.  Stafford  v.  Lick,  7  Cal.  479. 

III.    Jdihihekts. 

22.  A  judgment  will  be  set  aside,  and  a  new  trial  granted,  where 
it  appears  that  improper  evidence  was  admitted,  or  illegal  evidence 
given  OD  the  trial  winch  mi^t  have  had  weight  with  the  jury  in  form- 
ing their  ver<Uct.    Sant^an  r.  Mote$,  1  Cal.  98. 

23.  Where  tiie  appellate  conrt  sees  clearly,  and  beyond  all  doubt, 
tli^  the  rejection  of  proper,  or  tiie  admission  of  improper  ovidence, 
could  in  no  way  materially  affect  the  result,  the  judgment  of  anyinfeiiw 
court  will  not  be  disturbed.     Pente  v.  CoU,  1  Cal.  869. 
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24.  The  jadgment  of  a  court  of  competent  jnriedicti<Mt,  directl;^ 
TipoD  the  point,  is  as  a  plea,  a  bar ;  or  as  evidence,  conclomTe  betveen 
the  same  parties,  upon  Ae  same  matter  direct);  in  question  in  another 
court.    Low  r.  WaUt,  7  Cal.  260. 

rV.    Recobds. 

25.  The  register  of  a  ship  is  admismble  in  evidence,  in  favor  of 
the  person  cluming  to  be  the  owner,  in  conDection  with  other  evidence 
tending  to  establish  the  ownership.     Brook»  v.  Mintam,  1  Cal.  481. 

26.  Section  twenty-one  of  the  act  of  March  1851,  provides,  that 
cofnes  of  papers  from  the  recorder's  office,  shall  be  received  with  the 
like  effect  as  evidence,  as  the  original  could,  if  produced.  This  does 
Dot  dispense  with  the  production  of  the  original,  if  it  can  be  obtsined, 
and  itA  existence,  loss  or  destiiiction  must  be  shown.  Macy  v.  Qood- 
torn,  6  Cal.  579. 

27.  The  legislature  has  the  constitutional  power  to  require  a  less 
■mount  of  proof  than  is  set  forth  in  the  act  of  congress,  but  it  cannot 
require  more.     Parke  v.  William*,  7  Cal.  247. 

28.  A  record  certiiied  in  conformity  with  the  450th  section  of  iho 
Practice  Act,  would  be  admissible  as  evidence  in  the  courU  of  this 
state,     lb. 

29.  In  an  indictment,  charging  two  or  more  parties  as  principals, 
where  in  tiie  statement  of  the  facts  constituting  the  offense,  one  is 
charged  as  principal,  and  that  the  others  stood  by  and  abetted  and  as- 
nated,  *'  as  accessories  before  the  fact,  and  thereby  became  principals  " 
with  him,  "  in  the  perpetration  of  the  crime  ";  and  where  the  person 
charged  as  principal  was  tried  separately,  and  convicted  of  the  crime 
as  charged ;  on  a  trial  of  tiie  aocessories,  the  record  of  the  conviction 
of  the  principal  cannot  be  admitted  for  any  purpose,  because  the  foot 
of  his  conviction  is  immaterial  to  the  guilt  of  the  defendants.  The 
accessories  might  be  convicted,  though  ^e  chief  actor  or  principal  had 
been  acquitted.  The  record  can  onlybe  proof  of  the  foct  of  ciHivio- 
tton,  and  of  flie  legal  consequences  attached  to  that  conviction,  but  is 
not  adnusrible  evidence  of  the  gmit  of  Uie  convict,  as  against  any  other 


person  charged  with  beiag  connacted  wiUi  him  in  the  crime. 
People  V.  Bearta,  10  Cal.  68.      ' 


V.     Written  Instrumbnts. 

30.  The  custom  of  merchaDts,  is  not  admis^blo  in  evidence  to  raiy 
the  plain  meaning  of  a  nritten  contract.     C'orvjin  v.  Patch,  4  Gal.  204. 

SI.  Where  the  perfonuftnce  of  a  special  contract  has  been  brt^en, 
and  prevented  by  one  of  the  parties,  the  action  by  the  other  for  die 
amount  due,  should  be  for  work  and  labor,  in  form  oUndebitatua  anamp- 
aity  and  not  upon  the  contract.  In  such  a  case  the  contractmey  be  intro- 
duced in  evidence  by  either  party  as  an  admission  of  the  standard  of 
value,  or  as  proof  of  any  other  fact  necessary  to  the  recovery.  Rey- 
nolds y.  Jourdon,  6  Cal.  108  ;  Adatnt  v.  Pugh,  7  Cal.  150. 

82.  A  map  may  be  received  in  evidence,  where  the  protraolioQ  of 
certain  lines  are  made  by  the  deputy  surveyor,  and  not  the  coiipty 
surveyor,  who  made  the  original  survey  and  map,  where  it  is  proved 
that  the  protraetionB  aro  properly  made.     Gateg  v.  Kieff,  7  Cal.  124. 

33.  In  an  action  agmnst  a  firm,  when  the  answer  of  one  of  the  dcfen- 
dante  denies  that  he  was  a  member  of  the  firm,  it  is  error  to  adnut  in 
evidence,  as  against  that  defendant,  a  letter  admitting  the  indebtedness, 
signed  in  the  firm  name,  without  proof  that  the  defendant  wrote  the 
letter,  or  authorised  it  to  be  written.     Sudson  v.  Simon,  6  Cal.  453. 

34.  Where  a  written  or  printed  instrument,  as  for  instence,  a 
"  card, "  published  in  a  newspaper,  is  proposed  to  be  given  in  evidence, 
and  is  rejected  by  the  court,  such  evidence,  or  the  substance  of  it  must 
he  returned  with  the  record,  or  the  supreme  court  will  not  attempt  to 
review  the  dccbion  of  the  Judge  at  the  trial.  Dicindle  v.  Henriquea, 
1  Cal.  887. 

85.  A  card  published  in  a  newspaper  by  a  witness,  without  the 
knowledge  of  either  of  the  parties  to  the  suit,  is  admissible  in  evidence 
fur  no  purpose,  unless  it  be  to  imjicach  the  credibility  of  the  witness. 
lb. 

36.  An  act  of  the  legislature,  disposing  of  certain  property  of  the 
state,  requires  the  city  of  San  Froncieoo  to  depodt  a  map  of  the  ym^ 


erty  in  the  i^ce  of  ihe  secietaiy  of  state,  deHne&tiiig  Uie  bonndariM 
thereof,  b;  red  Imes,  «tc.,  does  not  make  such  map  oonolii«Te  evidence 
of  the  extent  of  the  property,  where  its  boundaries  are  specified  in  the 
act.     Cook  V.  Bonnett,  4  Cal.  897. 

37.  The  county  surveyor's  act  is  ezplicitinezclui£iig,aeeTideDee, 
surreys  of  any  other,  than  the  county  surTey<n-,  except  in  cases  where 
it  may  be  necessary  to  rebut  or  explain  the  official  surrey.  A  sur- 
vey ia  the  result  of  measurement  and  calculation,  and  can  be  dettuled 
from  memory  by  a  witness,  as  well  as  defined  by  a  diagram.  Vine*  v. 
WMttm,  4  Cal.  230. 

38.  In  a  suit  between  two  water  companies,  it  ia  competent  fbrthe 
pluntiff  to  prove  by  the  water  agent  of  the  defendant,  certain  receipts 
■igned  by  him  for  water  purchased  of  the  pluntiff,  for  the  purpose  of 
establishing  the  priority  of  their  locatiou.  The  Lone  Star  Co.  y. 
The  West  Point  Co.,  5  Cal.  447. 

39.  In  an  action  agunst  an  incorporation,  it  is  error  to  admit  evi- 
dence to  show  the  actfi  or  admiaeions  of  its  individual  members,  unless 
they  were  acting  by  express  authority,  at  the  time  of  such  acts  or  ad- 
missions.    Shay  V.  The  Tuolumne  Water  Co.,  6  Cal.  73. 

40.  By  the  5th  section  of  the  act  concerning  notaries  public,  notes 
are  made  protestable,  and  by  the  10th  section,  the  pretest  of  a  notary 
is  expressly  made  evidence  of  demand  and  non-payment,  or  non-accep- 
tance of  notes  and  bills.  The  seal  of  a  notary,  made  by  an  impresmon 
on  paper  only,  and  not  upon  wax,  ifl  sufficient.  It  is  the  impressioa  or 
stamp,  and  not  the  wax,  which  gives  character  to  the  instrument. 
GmnoUy  v.  Goodmn,  5  Cal.  220. 

VI.    Account  Books. 

41.  A  private  account  book  of  the  pluntiff,  kept  by  himself,  and 
containing  only  an  account  of  cash  receipts  and  expenditures,  is  inad- 
nuanble  in  evidence  to  charge  the  defendant.  Collier  v.  Card,  2  Cal. 
421. 

42.  The  books  of  account  kept  in  the  office  of  an  alcalde,  may  bo 
admitted  in  evidence ;  they  are  a  regbter  of  the  acts  done  by  the  offi- 
cer, kept  by  his  direction,  and  handed  over  by  each  alcalde  to  his  aao- 
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eeaaor,  aa  belonging  to  &e  offioe.  To  entitie  »  book  to  tiie  oharacter 
<^  an  official  regiater,  it  is  not  neceasary  &at  it  be  required  by  an  ex- 
press statnto  to  be  kept,  nor  that  the  nature  of  the  office  should  render 
the  book  indiapen sable.     Kyburg  v.  Perkint,  6  Gal.  674. 

43.  Aa  a  general  propoeitioD,  the  acconnb-book  of  a  tradesman,  is 
not  admiaeible  to  establish  a  charge  for  money  loaned,  but  it  may  be, 
vhere  the  plaintiff  procured  some  articles  for  the  defendant,  which  he 
piud  for,  and  charged  as  so  much  money  loaned.  An  account-book  is 
not  admissible  to  prove  a  mngle  item.     Le  Franc  r.  Bewett,  7  Cal. 


Vn.    Parol  Evidbncb. 


44.  On  the  trial  of  a  cause,  it  is  error  to  permit  the  pl^tiff  to 
introduce  evidence  to  prove  the  value  of  his  services  in  going  twice  to 
Europe,  to  negotiate  the  purchase  of  an  estate,  until  it  be  shonn  that  he 
undertook  the  voyages  at  tiie  request  of  the  defendant.  Jhpman  v. 
BoierUn,  6  Cal.  413. 

45.  The  opinions  of  witnesses  are  generally  admis^ble  only,  when 
they  relate  to  matters  of  science,  or  art,  or  to  skill,  in  some  particular 
profession  or  buuness.     SaxUngt  v.  Steamer  Uncle  Sam,  10  Gal.  341. 

46.  The  custom  of  merchants,  is  not  admissible  in  evidence  to  vary 
the  plain  meaning  of  a  written  contract.     Corvnn  v.  Patch,  4  Gal.  204. 

47.  A  witaess  who  is  not  a  lawyer,  is  incompetent  to  prove  the 
value  of  sn  attorney's  services.     Hart  v.  Vidal,  6  Cal.  56. 

48.  Hearsay  information  of  the  deathof  a  person,  derived  from  the 
immediate  family  of  the  deceased,  is  sufficient,  prima /acte,  to  estab- 
lish tiie  fact.     Artderaan  v.  Pmrker,  6  Cal.  197. 

49.  The  amount  of  damages,  is  a  question  of  fact,  and  entirety 
within  the  province  of  the  jury  to  determine  from  the  evidence.  Bart' 
leU  V.  Hogdcn,  S  Gal.  55. 

50.  Evidence  of  good  character  is  only  admissible  in  doubtful  cases, 
and  when  admitted,  should  be  restricted  to  the  traits  of  character 
which  are  io  issue.     The  People  v.  Jostpha,  7  Gal.  129, 
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61.  Where  tfa«  officers  of  the  federal  govenmient,  or  the  t^cen 
of  Ais  state,  have  adopted  a  rale  to  permit  no  papers  on  file  in  their 
respectire  offices,  to  be  taken  therefrom,  this  fact  must  be  shown  hy 
affidavit  before  evidence  of  their  conteats  can  be  admitted,  bj  copy  or 
otherwise.     Eenily  v.  Tarj^y  7  Cal.  288. 

52.  Where  improper  evidence  is  submitted  to  the  jury,  under  ob- 
jeetioDB,  a  new  trial  will  be  granted  on  appeal,  onlera  the  court  can  see 
that  snch  evidence  could  not  possibly  have  had  an  efiect  upon  the  jury, 
prejudicial  to  the  appellant.    Ju-nis  v.  Tkt  Steamer  Senator,  1  Cal.  459. 

53.  In  case  of  surprise,  the  court  should  reUeve  Uie  parties,  by  ad- 
mitting further  tes^ony,  if  offered,  even  after  the  case  had  been  mith- 
nutted.  The  power  of  opening  a  case  after  it  has  been  once  sobmit* 
ted,  rests  in  the  sound  discretion  of  the  court,  hearing  the  cause. 
PmlAam  v.  McFarland,  5  Cal.  137  ;  Priest  v.  Uniem  Canal  Co.,  6 
Cal.  171. 

54.  Where  an  action  is  submitted  to  a  court,  on  evidence  taken 
subject  to  all  legal  objections,  the  party  wishing  to  take  the  exceptions 
is  not  absolved  from  the  necessity  of  pointing  out  to  the  court  below 
the  relevuicy  or  sufficiency  of  such  evidence,  and  where  he  does  not 
do  80,  he  will  not  be  allowed,  for  the  first  tune,  to  raise  them  in  an  ap- 
pellate court     Coviland  v.  Tanner,  1  Cal.  SS. 

65.  In  a  tHal  for  rape,  it  is  competent  for  the  defendant  to  prove 
that  the  prosecutrix,  who  was  the  only  witness  in  the  case,  had  been 
guil^  of  certain  acts  of  lewdness  with  other  men,  attending  to  dis- 
prove the  allegation  of  force  ;  the  proof  of  particular  acts  of  lewdness 
should  be  admitted  in  preference  to  general  reputation.  Facta  tend 
to  make  up  the  sum  of  reputation,  and  the  cause,  and  not  the  result, 
would  be  the  safer  testimony  to  rely  on.  The  Peo^e  v.  Senton,  6 
Cal.  221. 

56.  The  rule  as  to  the  predicate  for  the  admission  of  secondaTy 
evidence  of  a  lost  paper  requires,  "  that  a  bona  fide  and  diligent  seareh 
has  been  unsnccessAilly  made  for  it  in  the  place  where  it  was  most 
likely  to  be  found,"  and  the  party  should  show  that  he  had  in  good 
faith  exhausted,  in  a  reasonable  degree,  all  the  sources  of  information 
and  means  of  discovery,  which  the  nature  of  the  case  would  admit  of, 
and  which  were  accessible  ta  him.  Fohom't  Executora  v.  Scott,  6 
Cal.  460. 


5T.  Iq  a  suit  for  slimder,  after  Uie  witoess  has  related  the  slander- 
ous declarations  made  b;  the  defeodant,  it  is  proper  that  he  should 
•Jso  state  the  reply  made  hj  tbe  plaintiff,  .as  tbat  reply  mi^t  ban 
qualified  or  explained  the  words,  they  being  part  of  the  tnosactioD 
out  of  which  the  suit  arose.    Bradley  v.  Gardner,  10  Gal.  371. 

58.  On  the  trial  of  a  cause,  where  the  defendant  called  the  plain- 
tiff  as  a  witness ;  after  examination  in  cluef,  he  may  be  examined  otx 
his  own  behalf,  in  respect  to  any  matters  pertinent  to  the  issue.  (See 
section  421,  of  Practice  Act:)    Drake  v.  Sakin,  10  Cal.  812. 

59.  Wherethe  president  of  a  corporation,  withoutproper  authority, 
gires  a  mortgage,  which  is  void,  being  in  contravention  of  law,  tiiis 
fiu;t  in  no  wise  invalidates  the  debt  intended  to  be  secured,  and  parol 
proof  may  be  given  as  to  its  existence.  SAttve/  v.  Bear  Biver  and 
AiOum  W.  ^  M.  Co.,  10  Cal.  396. 

60.  Where  a  county  officer  claims  to  have  been  elected,  whose 
certificate  of  election  hasbeenlost  or  deBtToyed,inlayingthe  predicate 
for  the  admission  of  secondary  evidence  to  prove  the  loss  of  such  cer- 
tificate, it  is  sufficient  for  the  witness,  (who  was  the  coun^  clerk,)  to 
state  that  there  was  not  in  his  office,  or  so  far  as  he  knew,  in  the 
coonty,  any  record  or  written  evidence,  of  the  persons  who  were 
elected  to  the  different  county  offices.  The  People  v.  CUnghan,  5 
Cal.  189. 

61.  It  rests  in  Uie  sound  discretion  of  the  court  to  allow  further 
evidence  to  be  introduced  by  either,  or  both  parties,  after  the  testi- 
mony has  been  closed.  Where  a  suit  is  brought  for  "  work  and  labor," 
it  is  perfectly  competent  to  admit  testimony  to  prove  that  the  ori^nal 
contract  plan  had  been  changed,  at  the  request  of  the  defendant,  and 
also  the  price  or  value  of  the  extra  work  peribrmed.  Mowry  v. 
Starbuck,  4  Cal.  274. 

62.  Evidence  of  the  payment  of  the  debt  sued  on,  subsequeDt  to 
the  filing  of  the  answer,  may  be  given  in  evidence  under  a  plea  of 
payment  puie  darrein  continuance,  but  without  such  plea,  it  is  irrele- 
vant to  the  issue,  and  inadmisable.    Je»tup  v.  King,  4  Gal.  881. 

63.  In  a  case  of  assault  with  intent  to  commit  murder,  where  the 
proeeonting  witness  was  asked,  on  cross  examination,  if  be  did  not, 
previous  to  the  assault,  buy  a  pistol  to  use  upon  the  defendant ;  and 


answered  in  the  affinnative ;  it  was  then  competent  for  the  prosecnting 
Mamej  to  aslc  the  vitness  to  state  his  reasons  for  so  doing ;  and  his 
answer  that  he  was  induced  to  do  bo,  by  "  what  he  was  infonned,  hj 
a  tiiird  person,  the  defendant  had  sud,"  was  competent  to  show  the 
motiTe  of  the  witness.     The  People  v.  Shea,  8  Cal.  538. 

64.  It  is  a  general  rule,  that  a  witness  must  state  facts,  and  not 
opinions,  inferences  or  conclnMons.  The  exceptions  to  this  role  are 
few;  and  relate  mostly,  if  not  entirely,  to  the  oi»mon  of  experts  in 
reference  to  questions  of  science  and  skill.  Eridence  of  general  rep- 
dtation,  or  common  report,  of  Ihe  existence  of  a  partnership,  is  not 
admisable,  except  in  corroboration  of  previous  testimony ;  unless  it  be 
to  prove  the  facts  that  the  partnership,  otherwise  shown  to  exist,  was 
known  to  the  pluntiff.     Tamer  r.  Melllaney,  8  Cal.  575. 

65.  A  defect  of  proof  may  be  supplied  by  the  testimony  intro- 
dnced  by  the  adverse  party.     lb. 

66.  Where  the  depoation  of  one  of  the  defendants  had  been 
taken  by  the  pluntiff,  and  read  by  hun  on  a  former  trial  of  the  cause, 
it  may  be  read  on  a  subsequent  trial  by  the  defendants.    lb. 

b.     Competency. 

67.  The  894th  section  of  the  act  concerning  civil  oases,  provides, 
that  no  indian  or  negro  shall  be  allowed  to  testify  as  a  witness  in  any 
action  or  proceeding  in  which  a  white  person  is  a  party.  The  14th 
BeeticHi  of  Ihe  act  of  April  16th,  1860,  regulating  criminal  proceed- 
ings, provides,  that  *'  no  black  or  mulatto  person,  or  indian,  shall  be 
allowed  to  give  evidence  in  favor  of,  or  against  a  white  man."  In  these 
acts  the  legislature  adopted  the  most  comprehenfflve  terms  to  embrace 
every  known  class  or  shade  of  color,  as  the  apparent  design  was  to 
protect  the  white  person  from  the  inf  uence  of  all  testimony  other  than 
^t  of  a  person  of  the  same  caste.  The  use  of  these  terms  must,  by 
every  sound  rule  of  construction,  exclude  every  one  who  is  not  of  white 
bkK>d.     The  People  r.  ffaS,  4  Cal.  399. 

68.  It  is  not  incumbent  on  a  pluntiff  to  prove  the  exercise  by  him 
of  ordinary  care  to  avrad  the  injury,  bat  the  proof  of  want  of  it  upon 
the  part  of  the  plaintiff,  rests  with  the  defendant.  He  who  avers  a 
bet  in  excuse  Of  his  own  misfeasance,  most  prove  it.    Where  the 


action  inToIrefl  a  breach  of  dufy  on  the  part  of  (A«  agent,  or  Berrant, 
he  ouinotbe  called  to  (Usprore  it.  Firm  v.  VdU^ottreet  Wharf  (%., 
7  Cal.  263. 

69.  It  is  no  objection  to  the  competency  of  a  witnees,  that  he  ia  a 
part;  to  the  bill  or  note,  in  euit,  unless  he  be  directly  interested  in  the 
erent  of  the  action,  iuid  be  called  in  snpport  of  such  interest,  or, 
unless  the  verdict,  to  obtwn  which  his  testimony  is  offered,  would  be 
admisrible  eTidenoe  in  his  &T0r  in  another  suit.  In  a  suit  therefore, 
hj  an  endorsee  against  the  malcer  of  a  note,  the  endorser  not  bebg  a 
par^,  is  a  competent  witness  for  the  pluntiS',  where  it  does  not  appear 
that  the  suit  is  prosecuted  for  his  immediate  benefit.  Ibmimsim  r. 
Spencer,  5  Gal.  291. 

70.  In  an  action  against  a  stage  company,  by  a  passenger,  for 
injuries  received  by  the  overturning  of  a  coach,  evidence  of  the  pro- 
fessional reputation  <^  tiie  pIuntiflrB  phydcian  was  inadmissible.  Bat 
it  would  be  GtHnpetent  for  the  defendant  to  show  in  mitigation  of  dam- 
ages, that  the  plfuntiff's  ir^urieB  were  wholly  or  partially  the  result  of 
improper  meiBcal  treatment.      Tlu>me  v.  Cal.  Stage  Co.,  6  Cal.  2S2. 

71.  On  a  trial  for  mnrder,  evidence  of  a  difficulty  between  the 
prisoner  and  other  persous  connected  with  the  deceased,  on  the  same 
day,  prior  to  the  killing,  and  at  which  the  deceased  was  not  present, 
is  admissible  to  thaw  a  conspiracy  upon  ^e  part  of  the  prisoner 
and  o&ers,  agunst  the  deceased  and  otheis,  and  for  the  purpose  <^ 
connecting'  the  two  difficulties.     The  People  v.  Stonec^er,  6  Cal.  405. 

c.     To  explain  wrUinga. 

72.  Parol  evidence  cannot  be  admitted  to  alter  or  vary  the  tomu 
of  a  written  contract ;  where  the  intention  of  the  parties  is  expressed 
irith  sufficient  certtuaty  to  be  understood,  evidence  of  surrounding  cir- 
cumstances will  not  be  admitted.     Leonard  v.  Vither,  2  Oal.  87. 

78.  Parol  evidence  cannot  be  admitted  to  vary  the  terms  of  » 
written  contract,  so  as  to  make  it  embrace  property  not  described 
therein.  Oibome  v.  Sendrickton,  7  Gal.  282 ;  iSiim«  v.  £lani«,  8 
Cal.  81. 

74.    When  the  holdw  of  a  bill  vdontwly  and  Jstentiakally  deatroys 


it,  or  alteisit  fraodolently,  he  has  no  remed;,  but  if .  he  losea,  oaneelB, 
altera,  or  destro^B  h,  bj  iiocideDt,  or  nustake,  .his  .ri^ta  are  not 
aSeoted;  his  evidence  is  only  impaired.  BagUjf  t.  McMickU,  9 
Cal.  430. 

75.  Where  tvo  persons  sign  a  prouuesory  note  as  principuls,  parol 
evidence  cannot  be  admitted  to  show  that  one  dgned  the  note  onlj  as 
Boretjr,  when  &ere  was  nothing  on  the  face  of  the  note  to  shov  that 
bet.     KriUer  v.  MUt,  9  Gal.  21. 

76.  Parol  evidence  ie  not  adnusfflble  to  show  that  a  deed,  abscJnte 
on  its  face,  was  intended  as  a  mortgage,  without  alle^g  and  proving 
fraud,  accident,  or  mistake,  in  the  creation  of  the  instrument  itself^ 
Low  V.  Smry,  9  Cal.  538. 

77.  In  a  trial  for  murder,  the  reputation  of  deceased  for  turbo' 
lence,  recklessness,  and  violence,  cannot  be  g^veu  in  evidenoe^  nnlesa 
the  circnmBtances  of  the  case  nuse  a  doubt  in  regard  to  the  que^n, 
whether  the  prisoner  acted  in  self-defense.  It  is  no  excuse  for  s  mni^ 
der  that  the  person  murdered  was  a  bad  man.  The  People  v.  Murray^ 
10  Cal.  309. 

78.  Parol  evidence  cannot  be  rec^red  to  fix  a  park's  liability 
on  a  BubscriptioD  paper,  which  had  been  voluntarily  destroyed,  by  the 
person  in  whose  favor  the  subscription  was  made.  Smih  v.  IhdMc^, 
2  Cal.  3i7. 

79.  Under  a  general  demal  in  an  answer,  the  defendant  may  give 
in  evidence,  any  matter  that  he  could  have  given  under  a  plea  ctf  ntl 
Stba,  at  common  law.     McLcaren  r.  Spatding,  %  Cal.  512. 

80.  Where  a  plaintiff  seeks  to  recover  under  an  as^gument  of  a 
mortgage,  hdd,  that  the  consderation  of  the  assignment  of  a  perscmal 
chattel,  or  chose  in  action,  may  be  proved  by  parol,  and  a  different 
consideration  established  than  that  expressed  in  the  instrument,  Ben- 
nett 7.  Sohmony  6  Cal.  131. 

81.  On  the  trial  of  a  cause  where  the  issue  is  properly  made  by 
the  pleadings,  a  defendant  may  show  that  a  deed  of  settlement,  ex- 
ecuted by  iiimself  and  the  plaintiff,  was  obtiuned  from  him  by  fraud 
and  nuarepresentation.  There  is  no  particular  sanctity  about  a  sealed 
instrument,  which  will  estop  a  party  from  alleging  frirad  in  &e  ezecu- 
tion,  or  in  obtaining  it,  but  <m  the  o^er  hand,  fraud  is  a  legitimato 


defense  at  all  timcB  and  in  all  proceedmgs,  nni^er  our  ajatem.     J3bp- 
kins  1.  Beard,  6  Gal.  664. 

82.  Where  a  plfuntiff  holds  personal  property,  under  a  conveyance, 
whtch  is  proved  by  the  maker  to  be  a  mortgage,  it  would  not  be  new 
matter,  and  mmld  be  perfectly  competent  for  the  defendant,  on  ctobb- 
«zamination,  to  show  liiat  the  mortgage  had  been  psud.  Chenerp  r. 
Palmer,  5  Cal.  131. 

Vni.    Sbcohdary  Evidbncb. 

83.  The  existence  of  a  partnership  cannot  be  proved  by  general 
repatation ;  neither  can  letters  be  ^ren  in  evidence,  unless  proved  tcr 
kave  been  written  by  the  party  who  is  sought  to  be  charged  by  thcuT 
contents.     Sinclair  v.  Wood,  8  Oal.  98. 

84.  Before  proof  can  be  introduced  of  the  handwriting  of  a  sub- 
Boribii^  witoess,  it  most  be  shown  that  the  witness  is  beyond  the  juris- 
diotion  of  the  court,  or  that  be  could  not  be  found,  sifter  dihgent  in- 
qmij.  The  mtroduction  of  a  copy  of  tlie  instfuisent  trom  the  re- 
corder's office,  does  not  cure  defective  evidonfe  of  the  execution  of 
the  agreement;  such  execution  must  be  proved.  The  receipt  of  the 
tax  collector  is  inadmissible,  without  proof  of  execution,  and  then  only 
in  tJie  absence  of  tjie  collector  himself.  Powell's  hdr»  y.  Sendridea, 
8  Cal.  427. 

85.  Beceipta  for  money  paid  to  tihird  parties  are  mere  secondaiy 
evidence.  The  best  evidence  would  be  the  sworn  testimony  d*  the 
party  who  received  IJie  money,  or  of  any  one  else  who  saw  it  pud. 
Ford  V.  Smith,  5  Gal.  314. 

86.  Where  the  plaintiff  traces  a  deed  to  the  hands  of  a  person 
who  is  absent  &om  the  state,  it  is  a  sufficient  predicate  for  the  admi»- 
rion  of  secondaiy  evidence.     Qvrdon  v.  Searing,  8  Cal.  49. 

87.  The  order  of  the  introduction  of  testimony,  may  be  regulated 
by  Uie  court  at  its  discretion.    Ih. 

88.  Instruments  are  aometames  admisuble  for  one  purpose,  and  in- 
sdmis^ble  fi>r  another ;  and  when  objected  to,  the  grounds  of  the  ob- 
jection should  be  stated,  and  in  preparing  the  record  for  appeal,  bo 


much  of  the  «ndeQce«boDld  be  incorporated,  as  may  be  necessary  to 
indicate  the  pertinency  and  materiaUty  of  the  objectjons  taken ;  other- 
wiaCj  they  cannot  be  regarded.    Provott  r.  Piper,  9  Cal,  652. 

89.  No  proof  of  the  cootents  of  a  writing  in  the  posseeraon  of  an 
adverse  party  can  be  admitted  in  evidence,  without  the  proper  notice 
to  pntdaoe  the  writiDg  itaelf,  as  provided  by  Btatute.  Pool  v.  .Ger- 
rard,  9  Cal.  593. 


EXCEPTIONS,  See  AppsALa,  See  Evibehcb. 

I.      How  AND  WBBM  TAE£N. 

n.    Ik  what  cases. 

I,      How  AND  WHEN  TAKEN. 

1.  To  entitle  an  aiceptioQ,  or  objccdon,  to  notice,  it  muat  be  spe- 
cific, not  general,  and  ifiust  not  only  be  on  a  matoml  matter,  affecting 
the  sabatandal  rights  of  the  parties,  but  its  point  must  be  particularly 
stated.  This  is  the  uniform  mle  of  all  courts  of  record.  The  party 
most  lay  his  finger  on  the  point  of  his  objection  to  the  admisraon  or 
exclusion  of  evidence.     SUer  v.  ^mhaU,  10  Gal.  267. 

2.  Exception  to  evidence  must  be  taken  in  the  court  below  at  the 
time  it  is  offered  on  the  trial ;  the  objection  cannot  be  rused  in  the 
appellate  court  for  the  first  time.     Potter  v.  Carney,  8  Cal.  574. 

3.  Where  there  was  no  exceptioii  taken  to  the  admissibility  of  a 
deed,  as  evidence  on  the  trial, 'the  point  cannot  be  considered  on  ap- 
peal.    Pearaon  v.  Snoigra%i,  6  Cal.  478. 

II.      In  WHAT  CAflKS. 

4.  Where  an  exception  is  taken  to  the  decision  of  a  coort  reRising 
a  noD-6uit,  it  devolves  upon  die  pluntdff,  on  the  settlement  of  tiie  bill, 
to  see  tiiat  all  the  evidence  material  for  him  in  sustaining  the  deds(») 
complained  of,  is  inserted.     Brnggold  v.  Baven,  1  Cal.  108. 
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5.  The  fact  that  the  bill  of  exceptions  was  not  «gned  inthin  ten 
days  after  the  trial,  eannot  defeat  a  party's  right  to  appeal.  The 
Ptople  V.  Martin,  6  Cal.  477. 

6.  Where  no  exceptions  were  taken  in  the  court  belov,  to  the 
order,  oTerroling  a  motion  to  set  a^de  a  judgment,  and  quash  the 
«xecution,  the  action  of  the  court  in  such  respect,  cannot  be  renewed 
on  appetJ.     Smith  v.  Curtis,  7  Cal.  584. 

7.  Where,  on  the  trial  of  a  cause,  certain  instructioDs  were  given 
and  others  refused,  a  party  cannot  first  take  his  chances  of  a  verdict 
upon  the  instmctionB  given  or  refused,  without  exception,  and  after^ 
wards,  except  to  the  action  of  the  court  upon  a  motion  for  a  new  trial. 
Lette  Y.  Putney,  7  Cal.  428. 


EXECUTION. 

1.  The  term  "  appurtenances  "  used  in  the  return  of  levy  by  tiie 
sheriSr,  is  too  general,  vague,  and  indefimte,  to  comprehend  within  its 
meaning  any  personal  property  as  the  subject  of  levy.  Munroe  v. 
Thonua,  6  Cat.  470. 

2.  Under  our  statute,  an  execution  afiects  property  only,  from  tlie 
time  of  levy.  The  execution  first  levied,  should  be  first  satisfied,  not- 
withstanding there  may  be  another  and  an  older  execution  agiunst  the 
same  defendant,  in  the  hands  of  the  sheriff.  The  service  of  a  copy  of 
execution  and  notice  of  garnishment  upon  a  third  party,  constitutes  no 
lien  on  property  of  the  debtor  in  his  hands,  capable  of  manual  delivery. 
Statutory  penalties  are  only  recoverable  when,  by  the  return  of  the 
sheriff,  he  adnuts  the  collection  of  the  money,  and  refuses  to  pay  it 
over,  but  not  for  error  of  judgment,  or  even  a  hesitation  to  decide  be- 
tween adverse  clEumants.     Johiuon  v.  Gorham,  6  Cal.  105. 

8.  An  execution  cim  only  be  issued  upon  a  judgment  obtuned  be- 
fore a  justice  of  the  peace,  within  five  years  from  the  entry  of  the  jadg- 
ment.  Section  214  of  the  Practice  Act  only  applies  to  judgments  <^ 
courts  of  record.     W^te  v.  Clm-k,  8  Cal.  512. 
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SXECOTOBS  AKD  ADHINISTBATOBS. 


4.  The  issue  and  levy  of  an  execntion  cannot  prolong  the  lien  of 
Ae  jadgment  bejond  the  period  <^  two  years,  the  sale  as  well  as  the 
leTj  mast  be  made  within  that  period.    Itaae  v,  Sw^,  10  Cal.  71. 

5.  Where  an  execution  issues,  and  a  sale  is  made,  on  a  judgment 
against  a  defendant,  &om  which  jadgment  the  defendant  had  appealed, 
but  neglected  to  stay  its  execution  by  giving  the  undertaking  on  ap- 
peal, required  by  statute  for  that  porposo ;  held,  that  the  sale  was 
properly  made,  and  the  tights  of  the  purchaser  in  no  respect  afibctod 
by  the  sabsequeat  reversal  of  the  jadgment.  Farmer  v.  Bogera,  10 
Cid.335. 

6.  To  aathorise  an  arrest  on  execution,  the  &aud  must  be  stated 
in  the  jadgment,  for  the  writ  issues  in  the  language  of  the  statute  in 
the  "enforcement"  of  the  "judgment."  Davie  v.  IlolnnKn,10  Gal. 
411. 

See  Jddghbnts. 
See  Sheeitps. 


EXECUTORS  AND  ADMINISTRATORS. 

I.  Grant  op  administration. 

n.  Public  Adudhstbatob. 

III.  Right,  AUTHOfirrr,  and  dctt. 

IV.  Liabilities. 

V.     Sale  of  real  estate. 
VI.    Actions  by,  and  against. 

a.  What  maintainable,  and  when. 

b.  Presentation  of  claims. 
Vn.    Admihibteation  account. 

a.    Expenses  and  services. 
Vni.    Appearance  ih  actions  that  bdhvivb. 

I.     Grant  op  admikisthation. 
1.    Under  the  statute  regnlatiDg  the  estates  <^  deoeu«d  penms, 


EXECUTORS  AND  ADMINISTBATORS. 


the  seventh  claasific^on  of  persons  entitled  to  admimster,  to  mt ; 
"  any  other  of  the  next  of  kin  who  would  be  entitled  to  share  in  the 
distnbution  of  the  estate,"  most  be  construed  to  meaa  the  next  of  kui 
capable  of  inheriting,  or  who  would  be  entitled  to  diatribution,  if  there 
were  oo  nearer  kindred.    Anderton  v.  Potter,  6  Gal.  63. 

II.    FoBUC  Administrator. 

2.  The  commission  of  a  public  administrator,  as  a  pnblic  officer, 
stands  in  the  place  of  letters  of  admimstration,  and  consequently  it  ia 
not  necesstoy  to  issue  tliem,  in  order  to  give  him  control  ef  tiie  prop- 
erty of  the  estate  which  comes  to  his  hands.  Becket  r.  Sehver^  7 
Cal.  215. 

m.      RlQHTS,  AUTUORITZ,  AXD  DCIT. 

8.  Claims  against  an  estate,  which  hare  been  allowed  by  tlte  oA- 
nuniatrator,  and  the  probate  judge,  have  the  force  and  effect  of  jadg- 
ments  at  common  law.    Deck's  Estate  r.  Qherkcy  6  Cal.  666. 

4.  It  is  error  for  the  probate  court  to  reject  on  final  eettiement  any 
sums  pud  by  the  administrator  on  clums  ag^nst  the  estate,  wtuch  had 
been  duly  allowed  by  the  administrator  and  probate  judge.     lb. 

5.  Prior  possesion  of  pnblic  lands,  will  entitle  the  poseessor  to 
maint^n  an  action  against  a  trespasser ;  also  the  right  of  enjoyment 
of  possession  to  public  lands,  may  descend  among  the  afiects  of  ft  de- 
ceased person,  to  the  executor  or  administrator,  and  tbe  right  of  the 
deceased,  be  conveyed  by  a  regular  sale  to  another.  Graver  v.  i9a«f- 
%,  5  Cal.  485. 

6.  By  our  system,  the  personal  estate  goes  to  the  admtnistrator, 
the  real  estate  to  the  heirs ;  the  administrator  is  entitled  to  the  tem- 
porary custody  of  the  reality,  that  he  may  receive  the  rents  and  profits, 
until  the  administration  is  conclued.  Beckett  v.  Seiover,  7  Cal.  215 ; 
Haneood  v.  Marye,  8  Cal.  680. 

7.  It  is  the  duty  of  the  administrator  to  protect  the  estate  a^nst 
all  unjust  churns,  as  well,  as  agunst  costs.     It  is  not,  therefore,  is  the 
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power  of  <mQ  creditor  to  subject  tlie  common  fund  to  ntmeceBsaiy  bur- 
dens.    HenUch  t.  PorUr,  July  term,  1868. 

8.  Section  100  of  the  act  regola^g  the  settlement  of  the  esta^s 
of  deceased  peraous,  prondes,  "  that  an  executor  or  administrator  may, 
at  an/  time,  by  frritdng  filed  in  the  probate  court,  resign  his  appoint- 
ment; frovided,  he  shall  first  settle  his  account,  and  deliver  up  all 
(he  estate,  to  snch  person  as  may  by  appointed  by  the  court."  It  fol- 
lows, that  an  administrator  cannot  remgn,  by  pemussion  of  the  probate 
court,  without  having  previously  settled  up  his  accounts,  fio^nes  v. 
Meob,  10  Gal.  110. 

IV.      LlABnjTIBS. 

9.  An  execntor,  or  adnunistrator,  may  be  compelled  to  account, 
and  may  be  proceeded  agiunst  in  the  court  of  chancery,  by  any  one 
who  has  not  been  an  actual  party  to  a  proceeding  or  settlement  in  the 
probate  court,  who  may  also  totally  disregard  a  proceeding  had,  or  set- 
tlement made,  in  the  probate  court,  and  treat  it  as  a  nullity.  Clarke 
v.  Perry,  6  Cal.  58. 

10.  The  probate  judge,  aa  die  general  supervisor  and  guardian  of 
the  estates  of  deceased  persona,  has  power,  by  law,  to  suspend  or  re- 
move an  administrator,  "  whenever  he  has  reason  to  believe,  either 
from  bis  own  knowledge,  or  from  credible  informatian,  that  such  ad- 
ministrator has  fraudulently  wasted  or  mismanaged  the  estate,  or  is 
about  to  do  so,  or  has  become  incompetent  to  manage  it."  Deck") 
EttaU  r.  Gherhe,  6  Cal.  666. 

11.  The  administrator  of  an  estate,  having  resigned,  appeared  in 
the  probate  court  to  have  a  final  settlement  of  his  accounts,  when  a 
balance  was  found  due  die  estate,  which  the  judge  ordered  the  admin- 
isbator  to  pay  into  court ;  upon  bis  refusal  to  do  so,  an  action  was 
brought  on  the  administration  bond  by  the  heirs.  There  is  no  rule 
which  makes  the  judge  of  probate  a  fiscal  agent,  either  to  keep  or  dis- 
burse tbe  money  of  an  estate.  It  follows,  that  the  refusal  of  the 
administrator  to  pay  the  money  into  court,  was  no  breach  of  the  condition 
of  the  bond.  Upon  the  resignation  of  the  administrator,  it  is  the  duty  of 
the  court  to  appoint  another,  who,  alone,  would  be  competent  to  rec^ve 

sic 
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the  eatate  irom  the  retiriag  adnuDistrator,  and  complete  the  adminig- 
tratioQ.     WUson  v.  Htmandei,  5  Gal.  4S7. 

12.  Fubliti  officers,  who  atand  in  relation  of  agents  to  the  goyem- 
ment,  or  of  the  public,  are  not  personallj  liable,  upon  contracts  made 
bj  them,  as  sach  officers,  and  within  the  scope  of  their  le^timate  do- 
tics  ;  but  &  public  administrator,  is  not  a  public  officer  within  the  mean- 
ing of  the  rule,  and  b  personall;  liable  upon  a  contract  made  in  relatitm 
to  estates  npon  which  he  administere,  unless  the  idea  of  such  peratmal 
liabiU^  be  excluded  by  the  Contract.  Ihnnelle  v.  Senrigues,  1  Cal. 
887. 

13.  Bj  the  140th  section  of  the  probate  act,  a  judgment  by  default 
agunst  aa  administrator,  although  upon  its  face,  a  general  money  judg- 
ment, has  only  tlie  effect  to  establish  the  validity  of  the  claim  in  suit. 
Cftose  V.  Swainy  9  Cal.  180. 

14.  A  trust  fund  constatutos  no  part  of  the  assets  of  the  eatate^ 
and  where  the  executer  or  administrator  has  property  which  belongs 
te  another,  the  owner  is  not  required  to  present  his  account,  as  if  he 
were  a  creditor.  The  clumant  of  specific  property,  and  not  of  a  debt, 
cannot  properly  be  called  a  creditor,  within  the  meaning  of  the  probat« 
law.     Gunler  v.  Janea,  9  Cal.  643. 

15.  Where  judgment  is  rendered  against  a  defendant,and  becomes 
a  lien  on  real  estate,  and  before  the  lien  expires,  the  defendant  dies, 
the  property  being  in  the  custody  of  the  taw,  a  sale  upon  an  execution, 
is  valid.     Isaac  v.  Sieift,  10  Cal.  71. 

16.  In  an  action  upon  joint  and  several  contracts,  or  obligations, 
an  administrator  cannot  be  joined  with  the  survivor.  Mat/  v.  Santon, 
6  Cal.  642. 

17.  The  allowance  of  a  cl^m  by  the  admimstrater,  and  probate 
judge,  or  a  judgment  at  common  law,  is  no  evidence  in  an  action 
ag^QSt  the  heir ;  the  petition  to  sell  real  estate  of  an  intestate  is  Uie 
substitute,  under  onr  system,  for  an  action  against  the  heir,  as  the 
latter  is  required  te  be  cited,  and  allowed  to  be  heard,  and  cannot  be 
concluded  by  a  proceeding,  to  which  he  was  not  a  parl^.  It  amounts 
te  a  reexamination  of  the  claim,  to  test  its  validity  agunst  the  heir, 
Becka  V.  Selover,  7  Cal.  215. 

18.  Where  a  county  clums  money,  taken  into  poesessisn  by  the 


EXECUTORS  AND  ADMINISTRATORS. 


kdmiiuatrator  of  a  tax  collector,  it  should  file  a  bill  against  him  in  hia 
individual  capaci^,  for  appropriating  money  to  his  use  belooging  to  the 
eooDty.  The  proper^  in  funda  collected  onder  the  revenue  law,  is 
vested  in  the  state ;  the  officer  is  the  mere  cushxUan  of  the  funds,  and 
acquires  hj  possessioD,  no  right  or  interest  in  it.  People  v.  Eotalingy 
1  Cal.  348. 

19.  With  the  exercise  of  the  power  to  remove  executors  or  admin- 
iatrators,  so  necessary  to  the  prolectJon  and  security  of  estates,  an 
appellate  court  should  not  interfere,  unless  it  be  clearly  shown,  that 
there  had  been  a  gross  abuse  of  discretion  by  the  probate  court. 
Dtdi>a  EttaU  v.  Gherke,  6  Cal.  666. 

20.  Executors  who  have  entered  into,  and  possessed  a  leasehold 
estate,  of  which  their  testator  was  assignee,  are  liable  for  ^e  rents 
accruing  during  the  possession,  as  assignee.  iSvUley  v.  Van  Winkle, 
6  Cal.  605. 

21.  After  the  allowance  of  a  clum  by  the  administrator  and  probate 
judge,  and  ^terwards,  upon  an  application  to  sell  the  real  estate,  to 
pay  debts,  the  heir  can  come  in  and  dispute  the  validly  of  the  oliums 
allowed.     Behcet  v.  Selover,  7  Cal.  215. 

Y.     Salb  of  real  estate. 

22.  A  sale  of  real  estate  by  an  executor,  or  administrator,  nnder 
the  order  of  the  probate  court,  is  a  Judicial  act,  and  the  statute  of 
frauds  does  not  apply  to  such  oases.  The  administrator,  or  executor, 
is  under  the  control  of  the  probate  court.  Id  the  sale  of  property  he 
is  the  moving  party  in  behalf  of  creditors,  but  acts  subject  to  the  order 
of  die  court.     Salleck  v.  Guy,  9  C^.  181. 

23.  The  substitution  by  the  executor,  of  one  purchaser  for  another, 
cannot  affect  the  validity  of  the  sale.     lb. 

24.  The  only  effect  of  ao  administrator's  deed,  is  to  convey  to  the 
purchaser  the  title  of  the  deceased ;  such  a  deed  can  contain  no  war- 
ranty of  the  title.     lb. 

VI.       AcnONB  BY  AND  AGAINST. 

a.     What  maintainable,  and  when. 

25.  Jn  an  action  upon  j(nnt  and  several  contracts  or  obligations,  i 
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an  administrator  caonot  be  joined  with  the  Bnrviror.    M^  t.  Matton^ 
6  Cal.  642. 

26.  An  action  upon  an  account  agunst  a  deceased  person,  maj  be 
brought  within  one  year  from  the  time  letters  of  adnunistration  upon 
the  estate  of  the  deceased,  were  issued.  So  held,  in  case  where  A  had 
an  account  agunst  B,  accumulating  from  1838  to  1849,  at  which  last 
date  B  died,  and  no  administration  was  taken  on  his  estate  until 
1857,  when  the  defendant  administered,  and  A  brought  suit  within  one 
year  &om  date  of  granting  of  letters  testamentary.  Danglada  v.  Ife 
le  Gaena,  10  Cal.  386. 

27.  After  a  demand  has  been  rejected  b;  an  administrator,  or 
executor,  or  probate  judge,  the  holder  must  bring  a  suit  for  its  col- 
lection within  three  nontha  aAer  the  date  of  its  rejection,  if  it  be  tlien 
due,  or  within  ^ree  months  after  it  becomes  due,  otherwise  the  claim 
is  barred.  The  134th  section  of  the  "  act  to  regulate  the  settlement 
of  the  estates  of  deceased  persons,"  b  imperative.  Benedict  v.  Hoy- 
ffin,  2  Cal.  385. 

28.  Where,  in  an  action  t^jtunst  an  administrator,  the  compliunt  is 
founded  on  an  instrument  alleged  to  have  been  executed  by  the  intes- 
tate, it  is  not  necessary,  under  the  statute,  that  the  administrator 
oshuld  deny  the  signature  of  the  intestate  on  oath ;  it  must  be  proved. 
Heath  V.  ient,  Adm'r,  1  C^.  410. 

b.    PreMentation  of  Claims. 

29.  A  mortgagee,  holding  a  mortgage  on  real  estate,  of  a  de- 
ceased pemon,  ^ould  present  the  same,  with  his  affidavit,  as  required 
by  law,  to  the  ezecutors,  or  administrators,  and  when  allowed  by  them, 
present  and  hare  the  same  allowed  by  the  probate  judge.  This  gives 
to  the  clium  all  the  virtues  and  propertaes  which  a  judgment  against 
executors  can  have,  under  onr  system.  Jhere  is  no  neces^ty  for  a 
suit  to  forecloto  the  mortgage,  and  such  suit  counot  be  sustained. 
Falkner  v.  FoUom's  Exeoutort,  6  Cal.  412. 

30.  The  statute  requires,  in  general  terms,  clums  agmst  the 
estates  of  deceased  persona,  to  be  presented  to  the  executor,  or  admin- 
istrator, within  ten  months  after  the  publication  of  notice  for  the  [pre- 
sentation of  claims,  and  if  allowed,  to  be  then  presented  to  the  probate 


BXECOTORS  AND  ADMINISTRATORS. 


jodge  for  his  ftpproval ;  bnt  prorides,  that  where  the  executor,  or  ad- 
■nbiietrator,  is  himself  a  creiHtor,  the  preseQtatioa  shall  be  made  to  the 
probate  judge  in  the  first  bstanoe.  The  only  difference  between  the 
clumB  of  an  esecator,  or  admmistntor,  aod  those  of  other  creditors, 
is,  that  tbe  latter  must  be  presented  to  both  the  executor,  or  admiiiis- 
tntor,  and  the  probate  judge,  fuid  the  former,  imly  to  &e  judge,  and 
for  want  of  presentation  and  allowance  intiiin  the  time  of  ten  months, 
the  claims  are  barred,  and  must  be  disallowed.  In  the  matter  of  The 
Bttate  ofJamea  A.  Taylor,  10  Cal.  482. 

31.  The  136th  section  of  the  act  regulating  estates  of  deceased 
persons,  provides  that  "  no  holder  of  any  cWtA  agiunst  an  estate  shall 
maintun  any  action  thereon,  unless  the  claim  shall  hare  been  first  pre- 
sented to  the  executor  or  administrator  ;"  and  that  every  claim  shall 
be  accompanied  with  the  affidavit  of  the  holder,  that  the  amount  is 
justly  due,  and  that  no  payments  hare  been  made  thereon.  There  is 
DO  exception  to  the  rule,  other  than  in  the  case  of  a  judgment,  execu- 
tion, and  levy,  in  tiie  lifetime  of  the  deceased ;  consequently,  notice 
and  desumd,  in  the  case  of  mortgages,  and  liens  of  record,  cannot  be 
dispenCed  with.  The  general  light  to  sae  an  administrator,  was  taken 
away  by  statute,  except  in  case  of  the  presentation  and  rejection  <tf 
(he  demand.    EUisBen  t.  BallMk,  6  Cal.  886. 

32.  The  providon  of  the  probate  act  reqmrea  the  presentation  and 
rejection  of  the  claim,  as  a  condition  precedent,  to  fix  the  liability  of 
the  administrator  for  the  costs  of  a  regular  suit  in  tha  district  court. 
Until  the  claim  has  been  rejected,  after  it  has  been  properly  verified, 
aad  presented,  the  admimstrator  is  not  liable  for  the  costs  of  a  suit. 
&nttek  T.  Porter,  administ.,  10  Cal.  555  ;  sustains  Hunt  v.  Porter, 
Oct.  Tenn,  1856,  (unreported.) 

a.    Bxpenset  and  services. 

33.  The  144th  section  of  the  act  to  regulate  settlements  of  estates, 
provides,  that "  when  a  judgment  is  given  agunst  an  executor,  or  ad- 
mistrator,  the  executor  or  administrator  shall  be  individually  liable  for 
tiie  costs ;  bnt  they  shall  be  allowed  him,  in  his  administration  account, 
unless  it  shall  appear  that  the  actions  or  proceedings,  in  which  the 
costs  were  tsxed,  shall  have  been  prosecuted,  or  resisted,  without  just 
cause.     Becox  v.  Orahamy  6  Gal.  167. 

^  Dcinzea.,  Google 


34.  Section  222  of  the  act  to  regulate  die  aetUemeat  ol  th« 
estates  of  deceased  persons,  providing  for  the  compensation  t^  th« 
executor  or  administrator,  allows  him  "  commissions  upon  the  amount 
<^  die  whole  estate,  accounted  for  by  him ;  and  a  previous  section 
requires  him  to  take  into  his  possesion,  *'  all  the  estate  of  the  d^ 
ceased,  real  and  personal."  The  language  of  tiie  act  admits  of  bat 
ODe  constructiou.  It  allows  compenaatjon  to  the  executor,  according 
to  the  rates  established,  upon  the  whole  value  of  the  estate,  both  real 
and  personal.  Where  an  administrator  resigns,  or  is  removed,  leaviitg 
the  administr.'tion  incomplete,  there  is  no  fixed  rule  for  his  compenst- 
tion,  and  it  remains  in  the  discretion  of  the  county  judge  to  allow  Bocfa 
amount  as  would  seem  just.     Ord  v.  IdtUe,  3  Cal.  287. 

VIII.      ApPBABASCE  in  ACnOHB  THAT  BDBVITB. 

36.  Where  the  respondent  dies,  on  tiie  day  judgment  is  rendered, 
before  an  appeal  is  perfected,  there  is  no  autiioritf  for  prosecuting  the 
cause,  in  tiie  name  of  the  deceased,  but  all  proceedings  should  be 
stayed,  until,  by  suggestimi,  his  executor  or  adnuoistrator  be  made  a 
party.    SaneKee  v.  RoaiA,  5  Gal.  248. 


EXEMPTION. 

1.  On  the  first  of  May,  1854,  the  legislature  passed  an  act,  ex- 
empting the  property  of  counties  from  forced  sale  upon  execution.  It 
follows,  that  a  levy  upon  the  county  revenue,  in  the  hands  of  the  treas- 
orer,  is  illegal  and  void.     Gilman  v.  Contra  Costa,  9  Gal.  52. 

2.  A  ferry  is  a  franchise,  and  is  not  the  subject  of  levy,  sale,  or 
delivery,  under  execution.  It  involves  personal  trust  grajited  by  the 
sovereign,  upon  conditiona  imposed  upon  tho  grantee  alone,  and  his 
liability  cannot  be  removed  by  substitution.  Munroe  v.  Thomas,  5 
Cal.  470  ;  Tymag  v.  Armtrimg,  7  Cal.  286. 

3.  The  statute  exempts  from  forced  sale,  "  two  horses,  oxen,  or 
mules,  by  which  a  cartman,  teamster,  or  other  laborer,  habitoally  earns 


hifl  liring."  A  person  cltdming  the  ezemptaOD  of  Any  of  the  forego- 
ing kind  of  propertj,  must  show  that  he  is  one  of  the  persons  named  in 
the  statate,  or  tiiat  he  habitually  earns  his  living  by  the  use  of  the 
~B  in  qnestioa.     CoBtoun  v.  Knight,  10  Cal.  898. 


EXTORTION. 

1.  The  act  to  provent  extortion  in  office  is  not  liable  to  objectjon, 
on  the  gronnd  of  any  conflict  with  the  constitution.  The  defendant 
may,  by  virtue  of  the  last  section  of  the  act,  have  a  jury  trial,  aa  well 
in  that,  as  in  any  other  case.     Ryan  v.  Jolmton,  5  Cal.  86. 


FACTORS. 

1.  At  conunon  law,  the  business  of  a  factor  was  merely  to  sell  the 
goods  of  his  customer ;  so  it  followed  that  hia  posBossion  was  no  evi- 
dence of  hid  ownership,  and  as  he  was  not  allowed  to  pledge  the  goods 
of  his  principal,  in  case  he  did  so,  the  pledgee  was  chargeable  with 
notice  of  the  true  owners  right.     Jjeet  v.  Wad»toorth,  6  Cal.  404. 

2.  It  b  no  part  of  the  bu^ness  of  a  factor  to  buy,  ajd  when  he 
does,  the  rule  must  be  the  same  in  regard  to  him  as  to  all  other  pur- 
chBaers.  The  purchase  of  property  in  his  own  name,  makes  him  to  all 
the  world  the  apparent  owner,  and  aa  far  as  affects  the  rights  of  third 
persons,  his  power  over  the  goods  is  unlimited,  and  he  has  the  right  to 
sell  or  pledge  tbenj.     7ft. 

3.  Factors  being  in  poaaession  of  property  and  clothed  with  the  ex. 
temal  evidence  of  ownership,  where  it  is  a  part  of  their  usual  busi- 
nesB  to  buy  and  sell  goods  on  their  own  account,  have  poiver  ^ven  them 
by  such  apparent  ownership  to  sell  or  pledgo.  It  would  be  otherwise 
where  the  factors  only  sold  consigned  goods,  unconnected  with  buying 
and  Belling  on  their  own  account.     Hutchinaon  v.  Bouri,  6  Cal.  38S. 


4.  Where  there  ia  nothbg  in  the  character  d  the  buaneaa  of  a 
merchaot  to  make  him  technically  a  &etor,  a  penoa  viQi  whom  1m 
d«alB,  is  not  bound  to  know  that  he  is  a  &ctorin  a  particnlar  case,  and 
in  snch  case  where  the  consignee  or  factor  pledges  the  goods  of  hia  prin- 
mpal,  the  pledgee  will  be  protected.     GUdden  t.  Lucas,  1  Cal.  26. 

6.  In  this  state  we  have  no  statutes  on  the  subject  of  &ctora,  and 
the  harshness  and  injustice  of  the  rule  as  onginaily  established  in 
England,  not  being  applicable  to  our  condition,  induce  the  courts  to 
confine  the  rule,  "that  &otoi8,  have  authority  to  sell,  but  not  to 
pledge,"  to  technical  fitctors,  where  thdr  only  business  is  to  sell  goods 
confflgned  to  them  for  that  purpose.  Horr  ^  Dick  t.  Barker  Sf  Pad- 
dock, July  Term,  1858. 


FERBIES. 


I.    LiCEirai. 
a    By  whom  granted. 

b.  Bight  of  appeaL 

c.  Rratewal  of. 

d.  Foifeitare  of. 
n.    LusiLtma. 

m.      EhUHPnON  FBOH  SALE  ON  lUCCTIOV. 

lY.    AcnoNS  BT  Fbbbt  cohpanibs. 

V.      AOTIOBS  AOAIHBT  I 


I.      LlOBNBB. 

a.  By  whom  granted. 
1.  The  act  of  March  18th,  1850,  vesta  in  the  county  court  of  each 
counfy,  the  right  to  establish  and  regulate  pubUc  ferries.  The  2l6t 
section  of  the  act  provides,  that  any  person  feeling  aggrieved  by  the 
order  of  the  court  of  sesraons  granting  suoh  license,  may,  on  giving 
bond,  within  thirty  days,  appeal  from  the  same  to  the  district  court, 
upon  which  "  fiirther  proceedings  shall  be  had,  and  judgment  rendered 


in,  u  in  other  cases  of  appeal."  No  appeal  from  the  decimon  of 
file  district  court  has  been  provided  in  such  cases  by  law.  The  judg- 
ment of  the  district  ooort,  is,  therefore  final  and  ooncluave.  Wdi  v, 
OMMon,  S  Gal.  65. 

2.  The  power  to  grant  tdUiridge  or  fffnj  license  is  not  jndicial, 
and  its  exercise  properly  belongs  to  the  saperriaors.  Ohard  r.  Sar- 
riam,  7  Gal.  113.  Oremiling  the  aatborit^  of  the  ooort  of  sessionB, 
to  grant  auch  license. 

b.     Riffht  of  appeai. 

3.  "So  appeal  can  be  taken  to  the  supreme  court  from  the  judg- 
ment of  a  district  court  on  an  appeal  &om  an  order  of  the  court  of 
MefflODB,  (oow  Bupernaora,)  upon  an  application  for  a  ferry  license. 
WM  V.  Eaauony  2  Cal.  138. 

4.  A  license  was  granted  to  run  a  feny  and  an  appeal  taken  to  the 
district  court,  which  court  affirmed  the  grant ;  on  an  action  brought  to 
recover  damages  from  the  grantee,  for  ninmng  the  feny,  Meld,  that 
the  judgment  of  the  district  court  was  a  bar  to  this  action  and  tiiat  it 
eoold  not  be  impeached  collaterally.     Wei>6  v.  Bmton,  3  Cat  lOS. 

0.     Renevsai  of. 

5.  The  right  to  the  renewal  of  a  bridge  or  ferry  license,  nnderour 
rtatote,  cannot  be  defeated,  either  by  tiie  incompetency  or  refusal  of 
the  sapervisoTB  to  act  in  the  premises,  and  where  a  license  has  ezinred 
imder  such  circumstances,  an  injunotion  will  issue  to  restrain  anotlier 
par^  from  rumung  a  feny  within  the  distance  prescribed  by  law. 
GhardY.  Stmie,1  CaX.\11. 

6.  The  2Tth  section  of  the  act  concerning  pnblio  ferries,  provides 
that  every  person  to  whom  a  license  to  keep  a  ferry  shsll  have  been 
granted,  and  who  shall  have  kept  the  same  in  accordance  with  law, 
shaU  be  entitied  to  hare  such  license  renewed,  kc.  This  section  con- 
iers  a  right  upon  the  party  which  cannot  be  arbitrarily  divested  or  dis- 
regarded. In  a  case  where  there  is  a  doubt,  the  supervisors  can 
exercise  ^tai  discretion,  and  detemune  the  sune  on-  testimony ;  but 
when  they  act  under  a  mistake  of  law,  and  award  the  license  to  a 
■banger,  their  orders  may  be  reached  and  the  error  corrected  by 
mandamiu  at  any  other  proper  prooeedbg.  Thomat  r.  Amatrong, 
1  Cal.  286. 


d.     For/etftwe  of. 

7.  A  peraOD  h&nng  obtuned  &  license  for  »  feny  privilege  to  eziat 
for  one  jear,  who  continnes  to  run  faia  ferr^  boat  after  the  ez[Hralioo 
of  his  term  of  license,  without  filing  a  new  bond,  at  the  date  of  the 
expiration  of  hia  license,  and  without  paying  or  tendering  qoarterly, 
the  per  oentage  due  the  state  from  hia  receipts  as  required  bj  law, 
has  no  right  of  action  against  another  who  nkay  be  at  the  same 
time  running  a  feny  boat  within  one  mile  of  his  crosung.  The  plain- 
tiff himself  muat  hare  fully  complied  with  the  law,  to  entitle  him  to 
bring  siut  for  an  interference  with  his  ferry  privilege.  Nam*  r. 
Lofale^,  5  Cal.  47. 

n.      IiIABZUTIEB. 

8.  The  law  regards  ferry  men  as  common  carriera,  and  has  im- 
posed upon  them  the  same  duties  and  liabilities ;  aa  soon  as  tiie  ferry- 
man ragnifies  his  assent  or  readiness  to  receive  the  passenger,  be  be- 
comes liable  for  his  safe  transit  and  delireiy,  and  b  chargeable  with 
any  accident  occurring,  except  by  act  of  God  or  the  public  enemy. 
If  the  ferry  man  permits  the  owner  of  a  team  to  drive  himself,  he  con- 
stitutes him  his  agent,  and  is  responable  for  all  accidents.  This  rule 
applies  as  well  to  tiie  delivery  as  to  the  receipt  of  goods  or  passengers. 
By  the  16th  section  of  the  act  regulating  public  ferries,  it  is  made  the 
duly  of  all  ferry  keepers,  within  this  state,  to  cause  the  banks  of  the 
river  or  creek  to  be  dug  sufficient  low,  and  kept  in  good  passable  order 
for  the  passage  of  men  and  horses,  waggons,  and  other  vehicles.  Ma^ 
r.  Banxm.,  5  Cal.  S60. 

9.  Where  persons  hold  themselves  out  as  public  feny  men,  and 
are  accustomed  to  convey  persons  and  property  across  a  stream,  for 
lure,  it  b  immaterial,  as  &r  as  their  liabilities  for  damages  to  Qurd 
parties  we  concerned,  whether  or  not  they  were  duly  authorized  to 
run  such  ferry.     Polk  ^  Bentley  v.  Coffin  ^  Swain,  9  Cal.  56. 

HI.      EXHSPnON  FKOM  SALE  OK  RXECUTIOR. 

10.  A  ferry  b  a  franchise,  and  is  not  the  Bubject  of  levy,  sale,  (^ 
delivery,  under  execution.    It  involves  personal  trusts  granted  by  die 


■oTereign,  apoa  condidooB  imposed  upon  the  grantee  aXaae,  and  his 
liability  cannot  be  removed  hj  Bnbatitation.  Mumve  r.  Thomat,  5 
Cri.  470  ;  Tkmat  t.  Arautimig,  7  Cal.  286. 

IV.      AonOITS  BT  FbRET  C0MPANIE8. 

11.  To  enable  the  owners  of  a  licensed  ferry  to  recover  damages 
agunst  a  party  alleged  to  have  ran  a  ferry  within  the  limits  prohibited, 
the  complaint  most  allege  tiiat  the  defendant  ran  his  ferry  for  fee  or 
reward,  or  the  prcnnise  or  expectation  of  it,  ^r  that  he  ran  for  other  than 
lua  own  personal  use  or  that  of  his  &milj.     Sanion  v.  Webb,  S  Cal.  236. 

v.    AcTnoNB  AQAmsT  Fbbribs. 

12.  The  18th  section  of  the  act  of  1855,  concerning  toll  bridges 
and  ferries,  provides  Uiat  any  person  who  shall  run  a>  fen7,  for  com- 
pensation, without  having  first  obtained  a  license,  shall  he  deemed 
gail^  of  a  misdemeanor,  and  shall  be  punished  by  a  fine,  not  exceed- 
ing five  hundred  dollars.  This  act  confers  only  a  limited  right  npou 
the  party,  for  the  protection  of  which,  provision  ia  made  by  indictment 
Where  a  new  right  is  introduced  by  statute,  the  party  complaining  of 
its  violation  is  confined  to  tiie  statutory  remedy.  Ferry  privileges  are 
created  by  statute  of  this  state,  and  no  remedy  by  an  action  on  tiie 
ease  is  ^ven.  The  party  aggrieved  however,  may  resort  to  a  court  of 
ehaoceiy  for  relief.     Ward  v.  Severance,  7  Cal.  126. 


FIXTURES. 

1.  The  general  rule  of  law  is,  that  whatever  is  once  annexed  to 
the  free  hold  becomes  parcel  thereof,  and  passes  with  the  conveyance 
of  the  estate.  Though  the  rule  has  been  in  modem  times  greatiy  re- 
laxed, as  between  landlord  and  tenant,  in  relation  to  things  affixed  fw 
the  parpoaes  of  trade  and  manu&oture,  and  also  in  relation  to  arlioles 
put  up  for  ornament  or  domestic  use,  it  remtuns  in  fiiU  force  as 
between  vendor  and  vendee.     Sandt  v.  j^e^er,  10  Cal.  268. 
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2.  As  ft  general  rule,  &  tenant  va&j  remove  vhat  he  has  added, 
when  he  can  do  bo  vithoat  injnry  to  ftie  eetate,  unless  it  has  bectoae 
by  its  manner  of  addition,  an  integral  part  of  the  ori^nal  [Hvnuses. 
But  not  BO  as  to  render ;  as  agtunst  him  all  fixtures  pass  to  his  vendee, 
though  erected  for  the  purpose  of  trade  and  manufacture,  or  for  wna- 
ment  or  domestic  use,  unless  apeciall;  reserved  in  the  conveyance.   lb. 

3.  As  between  heir  and  executor,  the  role  in  relation  to  fixtures, 
obtains  with  the  moat  rigor  in  favor  of  the  inheritance,  and  agmnst  tbe 
light  to  dis-annex  therefrom,  and  to  consider  as  a  personal  chattel  any- 
thing which  has  been  affixed'  thereto.  The  same  strict  rule  which  ap- 
plies between  heir  and  executor,  applies  equally  between  vendor  and 
vendee,  and  between  mortgagor  and  mortgagee.     lb. 


FORCIBLE  ENTRY  AND  DETAINER. 
I.    When  the  action  uat  be  sdstained. 

n.      Bt  whom   S03TAINBD. 

III.  What  acts  amoust  to. 

rV.  When  action  fob  unuwfdl  Entry  can  be  subtaiked. 

V.  Notice  to  Tenant. 

VI.  What  couETa  have  jdbisdictiom  of  ths  aomoit. 

Vn.  What  is  dbtbeminkb  by  the  action. 

I.    When  thb  action  mat  be  sosTAiNgD. 

1.  Ist.  The  action  of  forcible  entry  can  be  snstmsed,  when  the 
entry  is  fordble,  and  the  prenuses  unlawfully  detuned.  2d.  When 
Hie  entry  is  mm[dy  unlawful  and  the  detainer  foroiUe.  3d.  When 
tlie  entoy  was  lawiiil  and  the  holding  over  forcible.  What  shall  coa> 
■tttnt«  forciUe  detainer  will  depend  on  the  special  drcumstancea  o! 
each  particular  case.  But  it  may  be  stated  in  general  terms  that 
ttiere  must  be  somethmg  of  personal  violence,  either  threatened  or 
Mtnal.  If  when  Uie  possesmoo  of  tiie  premises  is  demanded  of  the 
part^,  he,  by  word  or  act,  look  or  gesture,  {pves  reaaonahle  ground  to 
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^^mhend  the  use  of  {one  to  prerent  Uie  rightful  clumant  from  ob- 
tuBiDg  peaceable  possesaon,  this  would  be  eufficieat.  IHckinson  v. 
maguire,  9  Cal.  46. 

2.  A  clear  and  <UBtJnet  demand  of  the  possession,  accompanied 
with  ao  offer  to  take  peaceable  possession,  by  the  cl^m&nt,  would  put 
tiie  party  making  nolawful  entry  at  once  in  the  wrong,  if  he  refuse 
peaceably  to  yield  np  the  possession.  There  mast  be  something  to 
show  that  the  claimant  cannot  obtain  peaceable  and  easy  redress  by 
his  own  act,  before  he  can  resort  to  this  severe  remedy.     lb. 

S.  A  mere  unlawfol  entry,  or  unlawful  detainer,  not  accompanied 
by  force,  is  not  an  offense  under  our  statute.     lb. 

4.  ^e  13th  accUon  of  the  act  concerning  "  forcible  entries,"  pro- 
ndee  that  "  when  any  person  shall  hold  over  any  lands,  &c.,  after  tiie 
time  far  which  they  are  demised,  ha."  the  holding  over  is,  in  fact,  the 
fimndation  of  the  action,  and  must  be  proved,  like  any  other  substan- 
tire  fact,  and  cannot  be  dispensed  with.     Beed  v.  Grant,  4  Cal.  176. 

5.  Facts  which  might  constitute  a  mere  trespass  upon  property 
have  never  been  held  to  susttun  the  action  of  forcible  entry,  or  forci- 
bte  and  unlawful  detuner,  and  where  Buch  a  complaint  has  been  filed 
in  the  case,  actual  or  implied  force  most  be  proved.  Fraaer  v.  Honr 
Ion,  5  Cal.  156. 

6.  The  statute  of  forcible  entry,  &c.,  waa  passed  to  prevent  the 
public  peace  from  being  disturbed  by  the  illegal  and  forcible  entries 
upon  land  held  by  occupancy  and  possession,  and  cannot  be  extended 
bo  eases  where  the  party's  poasesaon  is  constnictivo,  or  his  right  to 
posaeBsion  arises  &om  implication  of  law;  in  such  case  he  should 
be  tamed  over  to  his  remedy  of  ejectment.  0'  CaUaghan  v.  Booth, 
6  Cal.  63. 

7.  What  is  actual,  and  what  is  constructive  possession,  in  many 
cases,  must  be  a  question  of  fkct  for  the  jury.  It  is  not  necessary  to 
prove  actual  force  to  mainttun  this  action,  but  threats  or  menaces  of  a 
hostile  character,  showing  a  determination  to  resort  to  violence  if  re- 
nstance  is  offered,  are  all  that  is  pecessary.  Where  the  parties  show, 
by  threats,  their  intention  to  take  and  hold  the  property,  no  actual  cot 
fifion  would  be  required.     lb. 
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II.      Br  WHOM   anSTAIKKD. 

8.  The  plaintiff  in  an  action  of  forcible  entry  and  aulawful  de- 
taiuer,  must  show  an  actutJ  peaceable  poaBession  in  himself  at  the 
time  of  the  entry.  A  landlord  cannot  sue  in  this  form,  in  his  own 
name,  for  an  unlawful  entry  upon  the  possea^on  of  his  tenant.  The 
remedy  ia  a  summary  one,  given  by  statute  to  protect  the  poeseamon, 
and  cannot  he  extended  by  implication  to  any  other  than  the  real  oc- 
cupant.    TVeot  V,  Stuart,  5  Cal.  113. 

9.  The  party  to  av^  himself  of  the  summary  remedy  provided 
by  the  act  of  forcible  entries,  &c.,  must  bring  himself  clearly  withio 
its  provi^ons.  He  must  show  a  posseseion,  aetitai,  peaceable,  and  ex- 
ctudre.  It  can  only  be  muntained  by  the  person  who  was  in  actual 
posseasion  at  the  time  of  the  entry,  and  not  by  lus  grantee  or  reyer- 
sioner.     Hbute  v.  Keiaer,  8  Cal.  499 ;  lack  v.  O'DotmeU,  8  Cal.  59. 

III.    What  acts  amount  to. 

10.  Where  a  party  of  men  enter  a  building  occupied  by  another, 
in  the  night  lime,  and  take  possession  and  avow  their  iutention  to  keep 
poesesdon,  and  do  keep  possession,  it  is  sufficient  evidence  of  foroe  to 
muntain  the  action'  of  forcible  entry  and  detainer.  Scarlett  v.  La- 
marque,  5  Cal.  63. 

m.    When  action  for  "  dnlawfdl  Ehtey  "  can  bb  sustain¥D. 

11.  Our  act  for  forcible  entry  and  detainer  furnishes  a  specific  rem- 
edy in  cases  where  no  force  has  been  used,  and  consequently  it  is 
only  necessary  to  change  the  form  of  tlie  allegations  in  tiie  complUDt 
to  entitle  the  pluntiff  to  maintain  his  action.  Our  statute  of  foroiUe 
entry  and  detaiaer  provides  a  remedy  for  an  unlawful  entry,  and  the 
policy  of  it  is,  to  avoid  nice  dbtinctions  as  to  what  constitutes  force  in 
an  entry  upon  lands.  Moore  v.  GosHn,  5  Cal.  266 ;  Frazier  v.  San- 
hn,  6  Cal.  156. 

V,     Notice  to  Tenant. 

12.  The  luidlord  cannot  ^ve  t^e  tenant  notice  to  quit  until  the 
day  after  the  term  expires,  and  then  by  the  act  of  furoible  entry  and 
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detaioer  the  defendant  has  ax  dajrs  in  which  to  remove  before  tiie 
Iftndlard'a  right  of  action  accrues.    Bay  v.  Armstrong,  4  Gal.  208. 

VI.    What  coortb  have  jtjribdictiow  of  thb  action. 

IS.  The  act  conceroing  "  forcible  entries  and  unlawful  detunera" 
omifers  original  jurisdiction  in  these  cases,  upon  magistrates  coarts,  and 
the  remed;  being  provided  bjr  statute,  does  not  belong  to  the  district 
oonrts  bj  virtue  of  their  commoo  law  jonsdlctioD.  Towntend  v. 
Brooks,  5  Cal.  52. 

14.  The  county  court  is  authorized  to  try  these  cases  de  novo  en 
appeal,  but  in  no  case  can  that  court  certify  t^em  to  the  diatrict 
court  to  be  tried.    lb. 

15.  In  acliona  of  forcible  entry  and  detiuner  before  a  justice  of 
tiie  peace,  the  same  strictness  is  not  required  in  pleading  as  in  courts 
of  record,  and  it  is  only  necessary  that  the  description  of  the  premises 
Bhould  be  sufficiently  definite  to  enable  the  administration  of  substan- 
tial  justice.     Henumdei  v.  Simon,  4  Cal.  182. 

16.  The  act  limiting  the  jurisdiction  of  justices  of  the  peace  in 
dvil  cases  to  9200,  does  not  apply  to  proceedings  under  the  statute 
concerning  forcU)lo  entry,  and  the  courts  hare  the  right  to  treble  the 
damages  assessed  by  the  juiy.    Sort  v.  Moon,  6  Cal.  161. 

VII.    What  is  DBrr£RHi»Et»  st  the  AcnoN. 

17.  The  object  of  the  statute  concerning  forcible  entries  is  to 
affi)rd  parties,  whose  possessioa  is  disturbed  by  force  and  violence,  a 
Bummaiy  remedy.  This  object  would  be  entirely  defeated  if  a  de- 
fendant, after  judgment,  could,  by  transferring  the  possesion  to  a 
stzanger,  prevent  the  execution  of  the  writ.  It  cannot  be  permitted 
for  a  defendant  against  whom  there  was  a  judgment  on  a  forcible  entiy 
and  detainer,  to  put  in  a  third  person,  or  for  a  third  person  to  enter 
afterwards,  with  a  view  of  agab  putting  a  pluntiff 's  title  to  the  raak. 
iVwiKmf  r.  Orippm,  10  Cal.  211. 

18.  The  writ  of  restitution  ohtuned  m  an  action  of  forcible  entry 
and  detainer,  does  not  determine  the  ^ht  of  property,  or  the  right 
of  poBsesuon,  and  constitutes  no  defense  to  an  action  of  ejectment. 
SBtdtett  V.  Stgood,  6  Cal.  148. 


FBAKCHI8B. 

1.  A  mere  franchise  to  collect "  whar&ge  and  dockage  for  a  oer- 
tuB  term  of  jeara "  is  not  subject  to  taxation;  the  le^ature  has 
omitted  to  pronde  for  any  tax  upon  this  species  of  property,  and  tha 
naked  right  to  collect  wharfage  cfumot  be  assessed  or  nuule  liable. 
Deaitt  v.  Sa^»,  2  Cal.  463. 

2.  A  ferry  is  a  franchise,  and  is  not  the  subject  of  a  levy,  sale, 
and  delivery,  under  execution.  It  inTolves  personal  trusts  granted  by 
tiie  sovereign,  upon  conditions  imposed  upon  ttie  grantee  alime,  and 
his  liability  cannot  be  removed  by  substitntioQ.  Mcmroe  v,  Thomat^ 
6  Cal.  470 ;  Thimas  v.  Smutronff,  7  Cal.  286. 


FRAUD. 

I.  Pkoop  asd  PEBsmorFioH  or. 

n.  Kblibp  aoaimst. 

III.  CosTBAcra  trrmrs  thb  statdtb  of. 

rv.  Kpfect  of. 

I.      PaOOF  AND  raBSCMPTION  OF. 

1.  An  action  for  obtaining  property  by  false  and  fraudulent  rejHV- 
Bentations,  cannot  be  sustiuoed  where  it  appears  on  the  face  of  the 
eompliunt  that  the  alleged  representations  were  made  some  montha 
after  the  property  was  obtained.    Stuw  r.  Salstead,  1  Gal.  359. 

2,  When  Grand  is  charged,  express  proof  ia  not  necessary ;  it  may 
be  presumed,  from  circumatanceB.     Danxd  t.  Baea,  2  Col.  889. 

8.  Where  a  vendor  was  insolvent,  or  in  embarrassed  circumstaaess, 
and  made  a  sale  of  proper^  for  tfie  purpose  of  discharging  dobts, 
which  were  liens  or  charges  upon  lus  homestead,  for  the  purpose  of 
sanng  it  to  himself;  hdd,  to  be  widiin  the  statute,  and  calcnlated  to 
hinder,  delay,  or  defraud  creditors.    Siddle  v.  Shirley  5  Gal.  488. 

4.    Inadequacy  of  price  pud  by  a  third  party,  ia  sufficient  to  pat 


him  on  notice  of  tnad  where  there  had  been  frandnlent  practices  bj 
his  gnmtor,  in  relation  to  the  Bame  property.  ArgenU  t.  San  Fran- 
eueo,  6  Cal.  6T7. 

5.  For  the  porpose  of  showing  a  Graudulent  intent  in  a  Bale,  the 
defendant  ma;  prove  by  a  third  party,  that  the  original  owner  pro- 
posed to  make  a  fraudulent  sale  of  a  portion  of  the  same  property  to 
him,  fiir  Uie  pmpose  of  diowing  a  fraudulent  de«gn  on  the  part  of  the 
Tendor,  from  which  the  jury  must  determine,  and  from  tiie  drcum- 
stancea  of  the  case,  whether  Uie  purchaser  parlacipated  in  the  fraud. 
Landeeher  r.  EtmgUaUng,  7  Cal.  391. 

6.  Fraud  may  consist  in  the  misrepresentation,  or  the  concealment 
rf  material  &ct8,  and  may  be  inferred  from  the  circumstances  uid 
cmklilion  of  the  parties  contracting.  The  pluntiff,  to  sustain  the  alle- 
gatioDS  of  fraud  and  deceit  in  contracting  the  debt,  must  prove  on  Uie 
trial,  that  the  representations  alleged  to  have  been  fraudulent  and 
deceitful,  were  not  true.  Belden  v.  Sainqvet,  8  Cal.  87  ;  Hveboc^ 
T.  Jaeobson,  2  Cal.  269. 

7-  For  the  purpose  of  showing  fraud  in  the  transfer  of  property,  it 
is  competent  to  prove  the  declarations  and  conduct  of  the  party  is 
rdation  to  the  transaction.     VUiAer  v.  Wetter,  8  Cal.  109. 

8.  Where  a  purchase  of  goods  is  made  with  the  preconceived  de- 
agn  of  not  paying  for  them,  it  ia  such  a  fraud  as  will  vitiate  the  sale. 
SeUgman  v.  Kalkman,  8  Cal.  207. 

9.  Where  a  person,  clearly  insolvent,  purchases  goods  from  another, 
m  credit,  and  conceals  the  fact  of  insolvency  from  the  vendor,  he  is 
goDty  of  such  fraud  as  vitiates  the  sale.     lb. 

10.  Where  a  debtor,  concealing  his  insolvency,  obtiuns  an  exten- 
ncm  from  his  creditor,  and  before  the  maturity  of  the  note,  the  crediting 
■fiprehen^g  that  his  debtor  would  fail  before  his  note  so  extended 
becaow  due,  and  that  other  creditors  would  exhaust  the  assets  by 
attachment,  obtuned,  by  an  arrangement  with  his  debtor,  an  ante- 
dated note  for  the  amount  due  him  at  the  date  thereof,  on  which,  suit 
was  commenced  by  attachment,  and  levy  made  on  the  debtor's  property, 
hdd,  that  the  creditor's  attaohment  and  claim  were  valid  agtunst  enb- 
aequeat  attaching  creditors,  the  case  not  being  one  either  of  actual 
or  constructive  fraud.     BrewtUr  v.  Bowt,  8  Cal.  501. 
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11.  Where  the  chsracter  or  capacity  in  which  a  person  is  alleged 
to  have  oollected  money,  is  esaential  to  the  charge  of  fraud,  that  char- 
acter or  capaci^  must  be  averred  in  direct  and  pontive  terma,  or  the 
charge  most  fail ;  the  defect  camtot  be  cnred  bj  verdict.  Porter  v . 
Bermann,  8  Cal.  619. 


n.    Relikf  aoadtbt. 

12.  In  ao  action  char^g  fraud  upon  the  defenduit,  on  the  trial, 
the  fnni,  like  all  other  facte,  mnst  be  proved,  and  the  facte  on  which 
it  is  baaed,  must  be  affirmalirel;  found,  and  the  fraud  stated  in  the 
judgment,  in  order  to  authorize  an  arrest  upon  executJcm.  Matoon  t. 
£&r,  6  Cal.  57. 

13.  To  authorize  an  arrest  on  execution,  the  fraud  must  be  stated 
in  Uie  judgment,  for  tiie  writ  issues,  in  the  "  enforcement "  of  the 
"judgment."    Davis  vr Bobituon,  10  Cal.  411. 

14.  To  authorize  a  judgment,  convicting  the  defendant  of  &sad, 
the  facts  upon  which  the  chfu'ges  are  based,  must  be  specifically  alleg- 
ed in  the  complmt,  and  the  question  of  fraud  submitted  to  the 
jury,  escept  so  far  as  may  be  necessary  to  authorize  the  wrest,  pend- 
ing the  action.  Where  the  circumstances  authorizing  an  arrest  occur 
subsequent  to  the  filing  of  the  complaint,  application  should  be  made 
to  the  court,  either  to  amend  the  original,  or  to  file  a  si^plemental 
complunt,  80  as  to  set  forth  the  facts  upon  which  the  execution  against 
the  person  of  the  defendant  will  be  asked,  in  tiie  enforcement  of  the 
judgment  sought.  A  special  finding  on  the  question  of  fraud  should 
be  always  taken,  to  keep  it  aa  distinct  as  posrable  from  the  main  suV 
ject  of  controversy.     Ih.  , 

15.  Where  a  pluntiff  seeks  to  obtain  a  verdict  under  the  provi^ons 
of  the  statute,  in  order  that  the  judgment  may  be  enforced  by  the 
arrest  and  imprisonment  of  the  person  of  the  defendant,  ho  must  bring 
the  case  cleady  within  the  provisions  of  the  statute,  and  the  allega- 
tions of  the  complaint  must  be  certain  and  podtive,  and  not  in  the 
alternative.     Porter  v.  Rermann,  8  Cal.  619. 

16.  In  an  action  seeking  to  rescind  and  cancel  a  contract  on  tlie 


it  of  fraud,  the  fraad  is  the  BubBtantire  cause  of  action ;  upon  ita 
eotiimissioD  tlie  right  of  action  aiiaes,  not  upon  its  discoveiy,  and  suit 
dwuld  be  commenced  inthin  three  je&n ;  but,  that  innocent  parties 
may  not  snfier  whSe  in  ignorance  of  their  rights,  the  Btatnte  escepte 
tliem  &om  the  limitatioD,  until  a  ^soorery  of  the  fraud.  The  latter 
chnae  of  the  section,  must  be  conetmed  as  an  exception  raeTtHj,  ta  the 
general  prcviaon,  and  be  pleaded  aa  anch.  If  the  pluntiff  is  within 
ttie  exception  of  the  statute,  it  is  incumbent  on  him  to  state  it  in  his 
ocMDfJunt.     SuiUtte  t.  'Hnne^,  9  Gal.  42S. 

17.  Under  our  statute,  a  conrejance  for  family  or  wife,  is  valid,  as 
agwnst  subsequent  creditors,  provided  the  husband  is  solvent  at  the 
lime.     Weill  v.  Stout,  9  Cal.  479. 

m.    Contracts  withis  thb  statotk  of. 

18.  Where  F  was  the  owner  of  certua  goods,  and  sold  and  deliv- 
ered poeeesaon  of  them  to  V,  who  retiuned  them  for  two  or  three  days, 
when  y  leased  the  premises,  and  delivered  the  goods  to  F,  his  vendor, 
and  one  Myers,  who  after  carrying  on  the  business  in  connection  with 
F  a  few  days,  retired,  leaving  F  in  the  exclusive  possession  of  tiie 
property,  which  possession  continued  until  their  seizure  by  defendant. 
Bdd,  that  the  law  declares  the  transaction  fraudulent  and  void  as  to 
creditora.     Van  Pelt  v.  LttOer,  10  Cal.  894. 

19.  There  is  no  particular  sanctity  about  a  sealed  instrument, 
^ioh  will  estop  a  party  from  alle^g  fraud  in  the  execution,  or  in   ' 
the  obtaimng  of  it ;  but  cm  the  other  hand,  fraud  is  a  le^timate  de- 
fense at  all  times  and  in  tiH  proceedings,  under  our  system.     Hopldna 
T.  B4sard,  6  Cal.  664 ;  Mantgcmt^  v.  ButU,  5  Cal.  866. 

20.  Where  defendant  sold  a  lot  of  land  to  plaintiff  by  deed  of  bar- 
gain and  sale,  for  a  valuable  conEuderation,  which  lot  he  had  previously 
sold  and  conveyed  to  anodier  party,  held,  that  the  defendant  was  guilty 
of  such  fraud  as  to  entitle  the  the  plaintiff  to  rescind  the  contract,  and 
recover  hack  the  purchase  money  with  interest.  '  Mistake,  as  well  as 
fraud,  in  any  representation  of  fact  material  to  the  contract,  fiimi^es 
a  sofficient  ground  to  set  asid«,  and  declare  it  a  hullity.  Neither  would 
a  tender  of  a  good  title  avail  the  defendant.  Alvarez  r.  Brannan,  7 
Cal.  503. 
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21.  [The  law  raxkea  every  bond  or  other  endence  of  debt,  ffnn  mOi 
intent  to  hinder,  delay,  or  de&Bud  creditors,  vend.  If  a  part  of  dw 
som,  secured  to  be  paid  by  the  note  itself,  (whether  principal  or  inter- 
est,) is  illegal,  tlie  note  mast  de&sud  creditois,  if  enforced,  and  ia  - 
liierefore  void,  aa  to  them,  under  the  po^tive  proritdons  of  the  statate. 
MeKentg  t.  Gladmn,  Bugg  ^  Co.,  10  Cal.  227. 

22.  The  question  of  fraudulent  intent  arising  under  t^e  twenty- 
third  section  of  our  'statute  of  frauds,  shall  be  deemed  a  questvm  of 
fact,  and  not  of  law ;  yet,  where  the  law  declares  that  certfun  iruMeia 
are  coneluave  evidence  of '  fraud,  a  verdict  agtunst  sncb  ooncIuffiTO 
eridence  should  be  set  a^de.  But,  where  the  evidence  of  fraudolent 
intent  is  declared  to  be  only  presumptive,  the  jury  have  the  power, 
upon  considering  the  whole  case,  to  find  against  such  presumption. 
BiUmgi  V.  BiUingt,  2  Cal.  107. 

23.  In  an  assignmMit  for  the  benefit  ti  creditors,  a  power  to  tlte 
as^gnee  to  sell  on  credit,  is  presumptive  evidence  of  fr«ud.    lb. 

24.  Yoluntaiy  as^gnments,  executed  for  tlie  benefit  of  creditors, 
are  void,  if  not  made  in  conformity  wit^  t^e  statute  of  May  4th,  1852, 
entiUed  "  an  act  for  the  relief  «f  insolvent  debtors,"  etc.     Chever  t. 

'  fljy«,  3  Cal.  471. 

IV.     Effbotb  or. 

25.  In  a  chancery  cause,  where  a  bill  was  filed  for  specific  per- 
formance, and  defendant  alleged  fraud  in  the  contract,  but  admitted 
payment  of  Hie  consideration  money  under  protest,  affimung  the  fraud, 
heidy  that  the  receipt  of  payment  was  no  waiver  of  the  defense,  and 
that  the  defendant  was  not  estopped  from  shewing  the  fraud.     Riuadl 

'"  V.  Amador,  3  Cal.  400. 

26.  It  is  a  famiEar  maxim  of  the  law,  that  fraud  vitiates  everything 
into  which  it  enters.  The  doctrine  also,  seems  to  be  admitted  as  un- 
questionable,* that  £  court  of  chancery  has  jorisdictioii,  to  set  amde 
decrees  obtained  by  fraud,  on  an  original  bill  filed  for  tiiat  purpose. 
Sat^ord  V.  Bead,  5  Cal.  297. 

27.  Where  a  creditor  commences  a  suit  agunst  his  debtor  on  £»ur 
promissory  notes,  oofi  oS  which  b  not  due,  and  takes  judgment  by  de- 


FREIGHT— GAMING. 


&nlt,  the  whole  judgment  ia  fraudulent  and  roid  aa  agunst  sabsequeut 
ittaching  creditors.     Tcu^e  t.  Jotephaon,  1  Cal.  853. 


FREIGHT. 

1.  The  deUver^  of  goods,  and  parent  of  freight,  are  concurrent 
KtB,  and  neither  part;  U  obliged  to  perform  his  part  of  the  contract, 
mthout  the  other  being  ready  to  perform  the  oorreUtire  act  The 
masto*  has  a  lien  upon  the  goods  for  the  freight  agreed  to  be  pud, 
and  is  not  bound  to  deliver  any  uatil  tJie  wKole  fmght  is  pud.  Dehr- 
eiy  of  a  part  of  the  goods  shipped,  does  not  defeat  a  lien  ufxm  the  re- 
minder, of  the  same  lot,  for  the  whole  freight.  IhjtMngham  r.  Jen- 
kim,  1  Cal.  48. 

2,  Advanced  freight  can  be  recovered  back  bj  the  frei^ter,  ia 
case  of  the  loss  of  the  ship.  The  same  rules  should  be  applied  to  con- 
tracts of  af&eightment,  that  govern  all  other  contracts,  wluch  involve 
mutual  obligations,  responsibilities  and  duties.  Lawaon  v.  Worms,  t> 
Cal.  365. 


GAMING. 

1.  Negotiable  notes  given  for  gaming  consideration  and  transferred 
before  due,  are  valid  in  the  hands  of  a  hmafide  indorsee.  Saight  v. 
Joyce,  2  Cal.  64. 

2.  Monej  won  at  play,  or  gaming,  cannot  be  recovered  back  at 
common  kw.  Qahan  v.  Minlle,  2  Cal.  81 ;  Bryant  v.  Mead,  1 
CaL441. 

S.  The  atate  caiiDot  maintain  an  action  (^  debt,  under  the  act  to 
fieense  gaming,  against  peraoas  keeinng  gaming  honsesf  without  hav- 
ing im>cured  a  license  as  provided  by  the.  act.  The  only  remedy  is  by 
indictment.     People  v.  Crayeroft,  2  Cal.  248. 

4.  .  No  action  will  lie,  at  common  law,  to  reeovermmiey  lost  at  play 
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in  a  common  gaming  house.  Oanung  debts  have  not  been  legalised 
by  the  operation  of  the  acts  of  the  le^^ture  licenmng  gaming  booaea. 
The  license  omplj  operates  as  a  penmnon,  and  removes,  or  doe*  amj 
with  the  misdemeanor  which  existed  at  common  law,  without  cbangjiig 
the  character  of  the  contract.     Oarrier  t.  Brimnan,  8  Cal.  829. 

5.  An  allegatioD  in  a  pluntiff'a  declaration,  that  the  pltuntiff  and 
defendmit  carried  oa  and  oonduoted  a  saloon,  &ar  the  purpose  of  gam- 
ing  and  selling  liquors  and  cig&rs,  do^s  not  ruse  the  presumptitm,  that 
stud  ganung  was  necessarily  unl&wfiil,  or  tliat  said  saloon  was  a  commm 
gaming-hooae.     Whipla/  v.  Floteer,  6  Gal.  680. 

6.  The  consideration  of  a  check  given  for  money  lost  at  gambling,  . 
as  between  the  parties,  may  be  inquired  into;  aa  between  them,  the  con- 
nderatdon  is  iUegal,  and  aa  to  all  peraone  except  a  bona  fide  holder 
without  notice,  the  check  is  void.  And  where  the  check  has  been  pre- 
sented at  bank,  and  payment  refused,  and  transferred  after  dishonor, 
&6  plaintiff  takes  it  subject  to  all  the  defenses  to  which  it  was  subject 
in  the  hands  of  tiie  first  holder ;  even  had  it  been  transferred  to  the 
pluntiff  before  dishonor,  the  iUegal  conrnderalion  being  admitted,  i>r 
proved,  it  then  devolves  upon  the  perscm  seeking  to  enforce  it,  to  prove 
that  he  took  it  without  notice  and  for  value.  IhdUr  r.  SvUHiing*, 
10  CaL  623. 


GARNISHEE,  See  ATTACHHEirT. 

I.    Seetice  aud  effect. 
U.    What  subject  to  oabsishuent. 

m.      AlTSWEB. 

rv.    Amendment. 
y.    Ltabiuty  of  qaxnibhbb. 

VI.      JUDOMSNT  ON  QABNISHMBNT. 

I.    Sektice  and  effect. 

1,    He  127th  aection  of  the  attachment  act,  makes  the  ganushea 
liable  to  the  plaintiff  in  the  attachment  suit  for  the  amount  <^  propai^ 


GARNISHEE. 


in  his  poaseeaoQ,  oi  under  hia  oontrol  at  the  date  of  the  eerrice  of  die 
ganuahment,  unless  tiie  same  be  delivered  up,  or  transferred  to  the 
aberi£    BoberU  r.  Landedur,  9  Cal.  262. 

2.  The  128t}i  section  of  the  attachment  act  was  intended  for  the 
seeority  of  the  pl^tiff,  who  ma/  cause  the  garnishee  to  appear  and 
answer  nnder  o^ ;  and  the  oourt  or  judge  may  require  the  delivery 
of  die  proper^  to  the  sheriff.  The  plaintiff  may  not  he  willing  to  trust 
to  the  perwmal  responsibility  of  the  garnishee,  pending  the  attachment 
proceedings.  The  ^vilege  of  ezamimng  the  garnishee  on  oath,  is  for 
the  security  of  the  plaintiff,  and  not  tiie  ^mishee.     Jb. 

3.  The  pluntiff  may  or  may  not,  at  hia  election,  require  the  gar- 
nishee to  appear  and  answer  on  oath,  and  the  Utility  of  the  gamiBhee 
win  not  be  effected  by  the  failure  of  the  plaintiff  to  take  such  step. 
Whea  the  ganushee  neglects  or  refuses  to  deliver  property  in  his 
hands,  to  the  sheriff  on  the  service  of  the  garnishment,  he  becomes  di- 
rectly liable  to  &6  plaintiff  for  the  value  of  the  goods,  who  may  tnain- 
tun  his  action  aguust  }mn  for  the  same.    lb, 

4.  The  service  <^a  copy  of  the  affidavit  and  writ  of  attachment  is  soS- 
eient  to  put  Hie  garnishee  upon  notice  of  the  pluntiff 's  demand ;  and 
any  payment  made  by  the  garnishee  after  that  time,  is  a  fraud  upon 
the  plaintiff's  rights.  The  service  of  the  attachment  raises  an  obllga- 
tim  between  the  plaintiff  and  th»  gamidiee.  Johtu<m  v.  Carry,  2 
Cal.  88. 

5.  The  notice  to  a  gamidtee  to  appear  and  answer,  is  only  intend- 
ed to  prevent  a  surprise  apon  the  parties ;  and  the  want  of  it  at  the 
time  of  sernce  of  the  attachment  is  not  material.    Ih. 

6.  The  doctrine  d"  gumshment  is  part  c^tlie  common  law,  derived 
from  th«  cnabm  of  London,  and  althoagh  it  ii  h«re  partially  regulated 
by  statute,  it  is  not  the  leas  a  common  law  prooeeding.  Cocoon  t. 
Le»!/,  5  Cal.  m. 

7.  Tbi  service  of  a  copy  of  the  execution  and  notice  of  garnish- 
ment  upon  a  third  parfy,  constitates  no  lien  on  property  of  tlie  debtor 
in  his  hands,  capable  (^  manual  deUvery.  Johnxm  v.  Oorham,  6  Gal. 
195. 
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GARNISHES. 


n.    What  subject  to  qabmxbhhxnt. 

8.  Moaej-  in  the  luocb  of  tJie  aheriff,  effected  on  execnfion,  b  not 
a  debt  due  to  the  plaintiff  in  execution,  bat  is  in  the  cnatody  of  the 
law,  until  finally  and  properly  disposed  of.  It  cannot,  tiierefore,  be  the 
subject  of  attachment  or  ganiiehment.  The  remedj  of  garnishmeDt 
is  the  creature  of  statute,  and  cannot  be  extended  to  cases  not  nam- 
ed in  the  act.     Oli/de  V.  WiUii,  3  Cal.  363. 

9.  After  a  baiiker  issoes  his  certificate  for  mm»j  deponted  willi 
him,  he  cannot  be  made  liable  on  an  attachment  or  ganushment, 
against  the  depodtor,  as  after-its  iasoance  there  is  nothing  in  the  poa- 
sesfflon  of  the  bank.     McMUlan  y.  Mehardt,  Q  Cal.  865. 

10.  The  indebtedness  of  the  maker  of  a  negotiable  promissory  note, 
before  its  matnrity,  cannot  be  the  subject  of  attachment.  His  (^ligation 
is  not  to  the  payee  nuned  in  the  note,  but  to  the  holder,  whoever  he  may 
be,  nor  would  the  notice  of  attachment  have  any  effect  unless  the 
note  was,  at  the  time,  in  tlie  poesessioa  of  the  defendant,  from  whom 
its  delireiy  could  be  en&roed  on  its  payment  upon  the  attachment. 
Cfregoty  t.  Hiffgitu,  10  Cal.  889. 


in.    AnswEE. 

11.  Where  a  ganushee,  in  discharge  of  a  role,  aaswera  under 
oath,  that  he  was  released  by  tJie  plaintiff  &om  his  obUgatdon  to  an- 
swer, he  should  be  discharged  by  the  court,  unless  his  answer  is  cod- 
troverted  by  die  affidavit  of  the  plaintiff.     Ogdm  v.  MiU*^  Cal.  253. 

12.  Where  a  party  is  gamisheed  to  answer  on  a  cert^  day,  and 
appears,  tud  the  summoning  parfy  declines,  or  is  not  prepared  to  take 
his  answer,  and  a  term  elapees  without  any  actic»i  on  the  garnishment, 
the  summons  is  disoontinaed,  and  the  par^  discharged  from  liaUU^ 
to  answer.    Jb. 


rv.    Amxhdmbnt. 

18.    To  BubBerve  the  purposes  of  justice,  courts  shodld  allow  agar- 
mshee  to  amend  bis  answer,  whenever  it  appears  that  be  has  comnut- 


ted  &  mietake,  or  fallen  into  an  error,  vbich  could  not  reasonably  h&Te 
been  avoided.  When  there  is  atone;  foond  to  be  in  the  baDde  <^  the 
garnishee,  it  is  umplj  the  doty  of  the  court  to  render  jndgmMit 
ft^inst  him  for  the  amount,  but  it  is  error  to  order  the  same  pud  into 
ooort.     SmitA  v.  Brovm,  5  Cal.  118. 

V.     TiTABTT.rrr  oP  aABNISHZB. 

14.  Where  the  answer  of  the  ganuBhee  does  not  disclose  that  there 
an  an;  liens  having  priority  of  clfum  upon  the  funds  in  his  hands,  an 
order  for  leave  to  file  a  biU  of  interpleader,  in  relation  to  the  matters  is 
controversy,  will  not  be  granted.     Cahoon  v.  Levy,  4  Cal.  243. 

15.  A  ganushee  can  only  be  required  to  answer  as  to  his  liaMity 
to  the  debtor  defendant,  at  the  time  of  the  service  of  the  garnishment. 
Nbrrit  v.  Burgoyne^  4  Cal.  409. 

YI.      JODOMENT  ON  GaBNISBHBKT. 

16.  In  proceei^g  agtunst  a  garnishee,  it  u  the  du^  of  the  court 
rimply  to  render  a  Judgment  agiunst  the  garnishee  for  the  amount  found 
doe,  but  it  has  no  power  to  order  the  same  to  be  paid  into  court, 
Bruma^  v.  Broader,  6  Cal.  16 ;  ^mtCA  v.  Brouia,  5  Cal.  118. 


GTJAKAKTY. 

1 .  The  undertaking  of  a  person,  writitig  his  name  on  the  back  of  a 
promissory  note,  either  in  blank,  or  with  the  words  written  over  the 
nunc,  "  I  guarantee  the  payment  of  the  within  note,"  is  attended  with 
all  the  liabih^  and  all  the  rights  of  an  endorser,  and  to  fix  his  liability, 
the  note  most  be  presented  for  payment  at  maturi^,  and  due  notice  of 
non-payment  given  to  the  guarantor.     Riggs  v.  Waldo,  2  Cal.  486. 

2.  In  case  of  a  guarantee  on  &  promissory  note,  the  note  itself  im- 
ports &  conraderation  and  it  is  not  necessary  that  uiy  should  be  stated 
in  tiie  guarantee.    li. 


3.  The  liatnlity^  of  a  guarantor,  is  tiie  same  as  tiiat  of  an  endorser, 
and  the  liability  of  the  one,  mnst  be  fixed  in  the  same  manner  as  tliat 
of  the  other.    JAghtitone  r.  Lceurencd,  4  Cat.  277. 

4.  Where  a  third  par^,  at  tite  same  date  aad  {daoe,  goarantees  a 
lease  in  the  following  words,  be  will  be  bound  therebj :  "  I  hereby 
agree  to  pay  the  rent  stipulated  above,  when  it  shall  become  due,  pro- 
rided  the  atud  McMakin  does  not  pay  tite  same."  The  credit  ^ven 
by  the  written  gnarantee  of  the  third  party,  is  the  conidderatioD  upon 
which  the  transaction  is  closed ;  a  demand  of  the  rent  at  any  time 
during  the  term  when  the  same  mig^t  be  due,  would  be  sufficient 
to  fix  the  liabifity  of  the  gnarantoT.    Mvoj/  t.  Tewhimry,  5  Cal.  285. 

6.  A  guaranty  to  a  contract  made  at  the  time  of  the  contract,  is  a 
part  of  it,  and  the  conmderation  expressed  therein  is  a  good  conadera- 
tdon  for  the  guaranty,  and  takes  it  out  of  ^  statute  of  &aads.  Jonet 
V.  B)rt,  6  Cal.  102. 

6.  Where  a  guaranty  is  endorsed  on  a  contract  at  the  time  it  is 
made,  where  no  consideration  is  expressed  in  the  guarantee,  the  con- 
nderatioa  of  tike  one  is  in  &ot  the  conaderation  of  the  other,  and  the 
guaranty  is  good  under  our  statute.    SazeUine  v.  Laroo,  7  Cal.  S2. 

7.  A  ffigner  of  a  note,  as  surety,  is  not  entitled  to  notice  of  demand 
and  non-payment  The  fiulure  of  the  holder  of  a  note  t<i  sae  the 
principal,  when  requested  by  the  surely,  does  not  operate  to  discharge 
his  liabiUty.  If  be  demree  to  protect  himself,  he  mnst  pay  the  debt,  and 
proceed  against  the  principal.     Bartman  r.  Burlinffame,  9  Gal.  557. 


GUAKDIAN. 

1.  The  guardianship  by  nature  extends  only  to  the  custody  of  the 
person  of  the  ward,  and  not  to  his  property.  To  entitle  a  guardian  to 
manage  Uie  property  of  his  ward,  he  must  be  duly  appointed  by  srane 
competent  pubUc  authority.     Keadedl  v.  MWxr,  9  Cd.  591. 

2.  The  sale  of  property  by  a  guardian  by  nature,  conveys  no  title 


TTABBAa  C0BPU8. 


to  tfie  porohaser.     A  goardion  eannot  mU  erea  &e  personal  property 
<^  his  -vnii  without  an  order  of  court.    lb. 

8.  K  a  married  miman  be  a  trustee  or  guardian  hj  nature,  for 
tnfiuitB,  she  cannot  dispose  of  the  trust  property,  except  b;  Hie  order 
of  ihe  proper  court.  The  infant  cannot  give  a  bindiog  consent,  and 
the  court  ia  bound  to  protect  its  rights.     lb. 


HABEAS  CORPUS. 

1.  The  act  concermng  writs  of  habeas  corpus,  passed  April 
20th,  1850,  has  vested  the  power  of  heaiiog  and  determiimig  writs  of 
habeas  corpus  in  tbs  judge  of  every  court  of  record  in  the  stat« ;  it  is 
a  mere  chamber  proceeding,  a  summary  mode  of  determining  whether 
a  party  be  properly  held  in  custody.  The  final  determination  is  not 
that  of  a  court,  but  the  simple  order  of  a  judge,  and  is  not  appealable 
fix>m  or  subject  to  review.     In  the  matter  of  PerUM,  2  Cal.  430. 

2.  A  judgment  upon  one  writ  is  not  a  bar  to  further  proceedings,  aod 
any  prisoner  may  pursue  hia  remedy  of  habeas  corpus,  before  every 
judge  in  the  state.     lb. 

5.  Upon  the  return  of  a  writ  of  habeas  oorpna,  it  is  proper  for  the 
eooit  to  look  into  the  depositions  tak«i  before  i^e  committing  magis- 
trate, ia  order  to  ascertain  iritether  the  prisoner  is  properly  held  in 
custody.    PeopU  v.  Smith,  1  Cal.  9. 

4.  While  the  courts  of  the  state  possess  no  power  to  control  the 
execntive  discretiDn,  and  compel  a  smrender  of  a  fugitive  &om  justice, 
OS  the  requisition  of  a  governor  oS  another  state,  yet,  ih&t  discretion 
may  be  exammed  into,  in  every  case,  where  the  liberty  of  the  subject 
is  involved.     Id  the  matter  of  Peter  B.  MancheateTf  6  Gal.  237. 

6.  The  judgments  and  orders  of  courts  or  judges,  on  the  subjects 
(^  cootempts,  are,  by  our  statute,  declared  to  be  final  and  ccmclu^ve ; 
and  it  has  been  established  by  jndimal  decisions,  that  under  tJie  writ  of 
habeas  corpus,  the  supreme  court  cannot  review  the  orders  of  another 
court  in  such  cases,  but  can  only  investigate  the  fdngle  point  of  juris- 
diction.    Hz  parte,  Oohtn  and  J<ma,  5  Cal.  494. 
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6.  The  power  of  oourta,  to  poniBli  for  contempt  is  regulated  hj 
statute,  and  tlie  penalty  fixed ;  aai  where  ft  witness  is  imivisoned  for 
refoong  to  answer  certun  qaesdons,  in  a  cause  befcffe  the  court,  if  the 
cause  be  dismissed,  he  should  be  discharged,  or,  he  will  be  released 
on  habeas  corpus.    ^  partef  l^oae,  7  GaL  175. 

7.  The  habeas  corpus  act  provides,  that  when  the  prisoner  is  held 
by  virtue  of  process  from  any  court  in  this  stato,  or  judge,  or  officer 
thereof,  such  prisoner  may  be  discharged  for  different  causes  stated, 
one  of  which  is,  "  when  the  process,  thou^  proper  in  form,  has  been 
issued  in  a  case  not  allowed  by  law."  The  act  reqmred  to  be  per- 
formed, must  be  specified  in  the  warrant  of  commitment.  The  su- 
preme court  baa  the  right  to  set  aside  Uie  order  <^  an  inferior  court  in 
a  case  of  contempt.  Ex  parte,  Rome,  7  Cal.  181 ;  Ware  v.  Bo^iuon, 
9  Cal.  107. 

8.  Where  a  person  is  brought  before  a  judge  on  habeas  corpus, 
•nd  no  one  appears  to  claim  or  have  any  right  to  detain  him,  he  will 
be  discharged.     HxparU,  The  Queen  of  (A«  £a^,  1  Cal.  157. 


1.  By  the  2nd  sectdon  of  tlie  act  to  regulate  deaoents  and  disbi- 
butioDS,  it  is  enacted,  ^t  "  every  illegitimate  child  shall  be  c<Hiffldered 
as  an  heir  of  the  person  who  shtdl,  in  writing,  signed  in  the  presence 
of  a  competent  witness,  have  acknowledged  himself  to  be  the  father  ci 
such  child."  The  statute  is  one  wUch  enables  valuable  benefits  to  be 
conferred,  and  grave  changes  to  be  made  in  perscmal  relations.  It  is 
in  derogataoa  of  the  common  law,  and  must  be  coDstrued  with  strict- 
neea.  To  entitle  one  to  chum  under  it,  the  evidence  adduced  ought 
to  be  clear  enough  to  exclude  all,  except  one  interpretation.  EitaU 
of  Sarford,  4  Cal.  12. 

2.  The  allowance  of  a  chum  by  the  admimstrator  and  probate 
judge,  or  a  judgment  at  eommoa  law,  is  no  evidence  in  an  acUon  against 
the  heir.     Bee&ett  v.  iSeiovery  1  Cal.  215. 

3.  The  petition  to  sell  real  estate  of  an  intestate,  is  the  substitute. 


under  oar  r^stem,  for  an  aotam  aguost  the  heir,  u  tiie  latter  is  re- 
quired to  be  cited,  and  allowed  to  be  heard,  and  cannot  be  conclnded, 
bj  proceecUngs  to  which  he  is  not  a  partj.     lb. 

See  EZBCCTORS  ASD  APHIltlSXaAIOBS. 


HOMESTEAD,  See  Husband  and  Wifb. 

I.      How  CONSTITDTKD. 

II.    When  Hohestbad  attaches. 

m.  FOK  WHAT  LIABLE. 
rV".  How  AlIBNATBD. 
v.      EVIDBNCB  IN  RELATION  TO. 


I.    How  conhtitcted. 

1.  In  order  to  constitute  a  homestead,  there  must  be  an  actual 
occnpancjr,  with  the  intentioQ  of  dedicating  the  premises  to  such  pur^ 
pose.  The  reaiderue  ia  prima  facie  evidence  of  such  intention,  and 
imparta  notice.  When  the  premises  have  acquired  the  character 
<£  a  homestead  by  actual  occupation,  with  that  intention,  tiie  estate 
thus  created  cannot  be  destroyed,  except  by  the  concurrence  of  both 
husband  and  wife ;  neither  will  their  removal  from  the  premises  operate 
as  an  abandonment.  The  question  of  homestead  is  a  question  of  fact, 
and  the  presumption  ari^ng  &om  resdeuce  may  be  defeated  by  Ikcts 
and  circumstances.     Bblden  v.  Pi^mey,  6  Cal.  234. 

2.  The  separate  proper^  of  the  husband  may  become  the  homestead, 
as  well  as  the  community  property  acquired  afler  marriage.  It  is  the 
doty  of  the  husband  to  furnish  a  home  for  the  family,  and  the  taking 
the  wife  to  rende  upon  his  separate  property,  is  tiie  voluntary  act  of 
the  husband,  who  thereby  makes  it  the  homestead,  with  aU  the 
inddents  attached  to  it.     Revalk  v.  Kraemer,  8  Cal.  66. 

3.  Li  an  action  for  a  dir<»ve,  by  the  wife,  the  defendant  cannot 
have  a  portion  of  the  homestead  set  aside  for  his  use,  where  it  is  not 


shown  that  the  property  claimed,  as  a  hiMnestead,  had  been  at  any 
time  daring  the  existence  of  the  marriage,  the  reddence  of  ^e  Gunily. 
Elmore  v.  Elmore,  10  Cal.  224. 

4.  The  residenDe  of  the  husbuid,  irith  his  funily,  for  years  npoa  the 
premises,  impresses  upon  them  the  character  of  a  homestead.  The 
statute  operates  upon  properly  aoquired  previous  to  i,tfl  passage,  aa 
well  as  upon  that  sobsequently  acquired.  The  voluntary  removal  oi 
the  husband,  with  his  family,  will  not,  of  itself,  be  evidence  of  aban- 
donment of  the  place  as  a  homestead.    M>»t  v.  Warner,  10  Cal.  296< 

5.  Where  a  husband  sold  his  farm  and  house,  where  his  wife  and 
family  redded,  absconding  and  leaving  tiiem  in  foeateaoa,  in  an 
action  of  ejectment  to  dispossess  the  wife,  it  was  held,  that,  the  home- 
stead is  t^e  dwelling  place  of  tbe  family,  where  they  permanency  re- 
ude.  By  common  law,  such  residence  raises  the  presumption  that  the 
premises  so  held  are  the  homestead,  and  eveiy  one  is  bound  to  take 
notice  of  the  character  of  the  occupant's  clum.  The  statute  does  not 
require  any  record  of  the  selection  of  the  homestead,  and  ptHuts  out 
no  mode  in  which  the  intention  to  dedicate  property  as  a  homestead 
shall  be  made  known.  The  homestead  act  applies  to  and  a&cts, 
proper^  acquired  previous  to  its  passage.  The  act  of  April  21st, 
1851,  is  simply  a  compliance  with  the  solemn  mandates  of  the  c<his^ 
tution.     Cook  v.  McChittian,  4  Cal.  23. 

6.  The  homestead  is  not  common  property,  but  a  sort  of  jtunt 
tenancy,  with  the  right  of  sornvonhip ;  the  separate  proper^  of  the 
husband  may  become  the  htHoestead.  On  the  death  of  ttie  husband, 
the  widow  takes  by  survivorship,  and  it  should  not  be  oonadered 
in  the  distribution  of  the  common  property.  Buchanan  £ttate,  8 
Cal.  507. 

7.  It  is  doubtful  whether  the  separate  property  of  the  wife  can 
bee<MDe  the  homestead.  There  is  an  express  {arovision  in  the  OMistito- 
tion,  which  provides  that  all  property  of  hers  acquired  in  a  cerbun 
manner,  shall  be  her  tq>arate  property.  There  is  no  such  proviaitni 
in  respect  to  the  husband.  Revaik  v.  Kraemer,  8  Cal.  6G ;  Van  Rqf- 
nsgom  r.  JBevaUc,  8  Cal.  75. 

8.  As  soon  aa  a  place,  by  the  occupancy,  in  good  fiuth,  of  the 
family,  acquires  the  character  of  a  homestead,  the  nature  of  t^  estate 


beoomes  changed,  witluHit  reference  to  the  manner  in  which  the  title 
to  the  property  originated,  whether  H  was  the  separate  estate  of  either 
hosband  and  wife,  or  the  comsuHt  property  t^  both.  It  ia  turned  into 
a  sort  of  j(»nt  tenancj,  with  the  right  of  Biurivorship,  at  least  as 
between  huabaud  and  wife,  and  this  estate  cannot  be  altered  or  des- 
ta^«d,  except  bj  the  concurrence  of  both,  in  the  manner  provided  hy 
law.  li^lor  r.  Sargoui,  4  Cal.  268 ;  Pool  t.  Oarord,  6  Cal.  71; 
bat  see  Sevalk  r.  Kraaner,  8  Cal.  66. 

9.  The  homestead  act  requires  the  homestead  to  consist  of  a  qoan- 
ti^  of  land,  with  the  dwelling  house,  ko.,  not  exceeding  in  value  five 
thousand  doUan,  to  be  selected  by  &a  owner  thereof.  The  statute  did 
not  oimtemplate  that  homeeteada  should  be  carved  oat  of  land  held  in 
jrant  tenancy,  or  tenancy  in  common,  because  it  has  not  provided  any 
mode  for  their  separatioa  and  ascertainment.     DaoU  v.  Fleuchacker, 

5  Cal.  244 ;  S^ldi  v.  Bxl^,  6  Cal.  165 ;  KeOertberger  v.  Eopp, 

6  Gal.  568. 

n.    When  Hohbstbab  atiaohbs. 

10.  The  wife  is  a  proper  parly  defendant  in  a  suit  to  foreclose  a 
mortgage  executed  opon  premises  claimed  as  a  homestead.  If  not 
made  such  par^,  she  may  intervene,  or,  by  permisdon  of  the  court, 
be  allowed  to  file  a  separate  answer,  t^e  pluntiff  having  the  liberty  to 
amend  lus  complaint  if  any  matXera  are  set  up  in  Qte  answer  which  be 
might  wish  to  anticipate  by  farther  allegations.  Most  t.  Warner,  10 
Cal.  296. 

11.  Where  a  husband  porohased  a  lot  of  land  and  gave  a  mort- 
gage on  the  same  fi)r  a  portion  of  the  purchase  money,  without  the 
wife's  joining,  and  resided  upon  the  lot  with  his  wife,  and  when  the 
mortgage  became  due,  a  judgment  and  decree  of  sale  was  obtained  by 
the  mortgagee,  when  the  husband  borrowed,  of  a  third  party,  money 
with  wluch  to  pay  off  the  decree,  and  gave  a  mortgage  on  the  same 
lot  to  secure  tiie  money  bo  borrowed,  without  the  wife's  j(»mng,  and 
die  husband  afterwards  died,  and  on  an  action  to  foreclose  the  last 
mw^age,  the  wife  clunung  the  premises  as  a  homestead,  it  was  JuHd 
that  a  clear  title  to  the  homestead  could  not  vest  until  the  payment 
of  the  purchase  money,  and  that  it  made  no  difierence,  in  eqni^. 


whether  the  first  debt  be  leneired  <»  uwther  debi  created  to  i»M 
laone;  to  pay  it  off.     Carr  v.  Caidiedl,  10  Cal.  880. 

12.  Where  a  married  man,  living  in  California,  whose  irife  re- 
dded in  the  states,  purchased  a  [nece  of  land,  and  resided  upon  it^ 
and  mortgaged  the  same  to  A,  and  the  -wife  afterwards  conung  to  the 
etate,  remded  on  tiie  premiseB  witli  her  husband,  in  a  suit  to  foreclose 
tjie  mortgage,  it  was  hdd,  tiiat  the  premises  were  never  improaaed 
with  the  chuacter  of  a  homestead,  until  actual  readence  apon  them 
by  the  fuoily.  The  constitution  is  inoperatire  of  itself,  and  looks  to 
legislation ;  it  was  a  matter  entirely  within  the  discretion  of  the  le^»- 
latnre  to  determine  how  far,  and  in  what  manner,  the  homestead  should 
be  protected  from  forced  sale.  (Jary  v.  Tiee,  6  Cal.  625 ;  Beriediet 
V.  BwmeU,  7  Cal.  245. 

13.  Where  a  husband,  during  the  absence  of  his  wife  to  t^e  states, 
purchased  land,  aod  before  her  return  executed  a  mortgage  upon  it, 
and  improved  a  portion  of  it  as  a  homestead,  and  after  her  return  re> 
sided  upon  it,  held,  tiiat  the  homestead  claim  could  not  prevul  against 
the  mortgage ;  the  phrase  "  re^dence  of  this  state,"  in  die  sectrnd 
section  of  the  homestead  act,  means  an  actual  and  ^t  a  eonstructiTe 
presence.     JRia:  v.  McHenry,  7  Cal.  89. 

14.  A  homestead  right  under  our  statute,  cannot  attach  upon  lands 
held  in  common,  or  by  joint  tenancy.  A  husband  and  wife,  by  joining 
in  a  conveyance,  may  destroy  a  homestead  right  already  acquired,  by 
selling  an  undivided  moiety,  so  as  to  torn  the  estate  into  a  tenancy  in 
conunon.     Kdlenberger  v.  Kopp,  6  Cal.  563. 

m.      FOK  WHAT  LUBLB. 

15.  The  statute  of  this  state  exempts  the  homestead  from  forced 
sale  except  as  to  mechanics',  laborers*,  or  vendors'  liens,  or  mortgages 
lawfully  obtuned,  and  no  mortgage,  sale,  or  alienation  of  the  home* 
stead,  is  vaUd,  except  the  same  is  signed  by  the  wife.  DQlon  v.  Byrae, 
5  Cal.  455. 

16.  Where  A  purchased  of  B  a  lot  of  land,  and  gave  a  mort> 
gage  for  the  purchase  money  and  appropriated  the  lot  for  a  h<»ne- 
stead,  but  afterwards  borrowed  money  of  B,  cancelled  the  first  mort- 
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^kge,  and  gave  a  new  mortgage  on  Qie  same  lot,  and  oAer  property, 
to  aecuro  the  first  mortgage  and  the  monej  boiroved,  and  on  prooeed- 
ings  to  foreclose  the  mortgage,  the  vife  of  A  mtervenee,  claimmg  to 
bdd  Uie  property  as  a  homestead,  ffdd,  that  while  the  land  was 
chargeable  for  th»  porchase  monej,  that  charge  conld  not  be  evaded 
l^  the  execution  of  anj  new  mortgage  designed  to  secure  the  debt, 
bat  that  no  more  than  the  actual  amount  of  the  purchase  mooej,  and 
interest  remaining  due,  can  be  made  out  of  the  ^aai ;  for  the  excess, 
the  plainloff  must  proceed  on  his  other  security,  or  against  the 
party.    lb. 

17.  At  sheriff 'b  sale  under  the  homestead  act,itis  the  duty  of  the 
apptaisers  to  ascertain  and  report  the  value  of  the  tuid ;  thon,  after 
taking  Sye  thousand  dollars  from  the  raluation,  the  remtunder  will  be 
the  ondirided  interest  in  the  property,  sul^ect  to  be  sold  oa  executdon, 
and  where  this  is  not  done,  a  ^eriff 'meed  conveys  no  right  or  interest 
that  can  be  substantiated,  as  it  is  undefined  and  nncerttun.  Gary  v. 
Ettabrook,  6  Gal.  457. 

18.  Although  the  law  secures  the  homestead  from  execution, 
arising  from  ordinary  bdebtedness,  it  is  yet  made  chargeable  for  debts 
by  the  act  of  the  partJes  interested  in  its  preservation,  and'  in  some 
eases  by  the  operation  of  law.  In  case  of  the  insolvency  of  its 
owner,  the  homestead  must  remain  answerable  fiw  the  debts  charged 
upon  it,  and  a  sale  of  property  to  discharge  debts  wlucb  were  liens 
or  charges  upon  his  homestead,  for  th^,  pijrpose  of  saving  it  to  him- 
self, must  be  conmdered  a  fraud  in  fiwt  and  in  law.  Riddle  v.  Skir- 
ls, 5  Cal.  488. 

19.  A  mortgage  made  by  the  husband,  without  the  Qgnatore  of 
the  wife,  on  the  hcinestead  property,  is  not  absolutely  void,  but  only 
T(»d  as  to  the  homestead  value ;  any  excess  over  five  thousand  dollars, 
being  Dommon  or  separate  property,  is  subject  to  the  contract  of  the 
husband,  and  may  be  disposed  of  in  any  manner  by  him.  Sargent  v. 
WUmm,  5  Gal.  504. 

20.  To  make  a  valid  sale  of  the  homestead  requires  the  joint  deed 
of  the  husband  and  wife ;  separate  deeds  made  by  both  husband  and 
wife  are  invalid.     Poole  v.  Gerrard,  6  Gal.  71. 

21.  Land  held  by  joint  tenants  cannot,  while  so  held,  be  apprdpri- 


ated  as  a  Iwmestead  by  either  par^,  eren  where  the  parties,  or  eiSier 
of  them,  reude  apon  !t  irith  their  fiunilies.  B^jfnoldt  t.  Piaiey^  6 
Cal.166. 

IV.    Hot  aubkatbd. 

22.  Where  hoBband  and  wife  executed  a  conTejaDOe  of  tiieir 
homestead,  and  delivered  tiie  same  to  the  pnrchaeer,  before  the  pnrchaae 
money  waa  paid,  which,  while  being  paid,  was  fraudulentlj  attached, 
in  a  suit  brought  in  tlie  name  <^  a  &ird  party,  (but  for  the  benefit 
of  the  purchaser,)  agauBt  the  hnsband  alone,  Kdd,  that  eqni^  will 
compel  a  oancellatuw  of  the  deed  so  obtuned.  Stiil  t.  Saunden^ 
8  Gal.  281. 

2S.  The  proceedings  in  a  foreclosore  suit  on  a  mortgage,  made  bj 
the  husband  alone,  oa  the  homestead,  cannot  affect  the  ri^te  of  the 
homestead  properly,  vdiicb  the  fiosbaod  alone,  caanot  assert  in  such 
suit,  but  the  bnsband  and  wife  should  file  a  cross  bill  setting  up  snch 
right.     Cook  T.  Klmk,  8  Cal.  847.    ' 

24.  'When  real  estate  has  been  once  dedicated  as  a  homestead,  flte 
husband  and  wife  become  jcont  owners  of  the  propei^,  with  tiie  ri^t 
of  BurviTonhip,  and  ttieir  declarations  and  remoral  from  the  premises 
do  not  oonstitnte  an  abandonment.  The  declarations  of  the  husband 
cannot  bind  the  wife  ;  and  the  act  of  gcong  with  her  husband  to  redde 
at  another  place,  can,  in  no  way,  a&ct  her  ri^t.  There  is  only 
one  way  in  which  the  righkof  the  wife  to  the  homestead  can  be  extin- 
gnished,  and  that  is  by  a  joint  deed,  executed  by  both  husband  and 
wife,  and  properly  acknowledged.  JDimn  r.  3Sa«r  ^  White,  10  Cal. 
167. 

25.  In  July,  1854,  A  executed  a  mortgage  to  B,  and  la  Febmary, 
1655,  A  and  wife  executed  two  mortgages  to  C,  upon  the  same  land, 
which  was  occupied  by  A  and  wife  &a  a  homestead.  Both  B  and  C 
foreclosed  their  mortgages,  and  neither  made  the  otiier  a  party.  After 
the  foreclosure,  C  filed  his  bill  to  set  aode  the  decree  rendered  on  the 
mortgage  to  B,  on  the  ground  that  the  premises  were  the  homestead  tX 
A  and  wife ;  hdd,  that  die  mortgage  of  A  to  B,  was  T<Hd  as  to  the  home- 
stead value,  and  that  if  the  prenuses  did  not  exceed  in  vslae  95000, 

'  B  took  nothing.     The  husband  and  wife  had  the  right  to  sell  in  th« 
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proper  mode,  and  tiie  ut  of  the  husbsud  in  maloDg  Qxe  mortgage  to 
B,  was  void,  and  the  fiict  that  C  k^ew  of  the  mortgage  to  B  did  not 
affoct  hia  rights  in  the  least.     JDonaf  v.  McFarland,  7  Cal.  342. 

26.  Where,  in  as  action  brought  to  foreclose  a  mortgage  made  hj  the 
hnaband  al(me  on  the  homestead,  he  E^ipears  and  defends,  and  a  judg- 
ment is  taken  against  lum,  such  jndgmeut  cannot  m  the  least  affect  his 
ri^ts  to  the  homestead.  Legal  proceedings,  to  be  conclusire  against 
either,  in  relation  to  homestead  rights,  must  embrace  both  husband  and 
wife.     ReoaOe  t.  Kraemer^  8  Gal.  66. 

27.  Upon  the  death  of  the  wife  without  heirs,  the  husband  ceases 
to  be  the  head  <£  a  &mily,  and  the  protection  fA  the  homstead  ceaaes, 
but  in  such  case,  a  mortgage  made  by  the  husband  alone,  of  the  borne- 
stead,  during  marriage,  being  abB(dut«l7  v(nd  as  to  the  homestead 
value,  can  never  be  rendered  valid  by  any  subeequent  event.    lb. 

y.      BtIDBHCE  m  RBLATION  TO. 

28.  Where  A,  who  is  a  married  man,  occupying  premises  as  the 
tenant  of  B,  purchases  the  same,  and  borrows  the  full  amount  of  the 
purchase  monej  of  C,  and  aa  security  gives  him  a  mortgage  on  the 
premises,  signed  by  A  alone,  A  and  wife  continuing  to  reside  on-the 
premises,  on  a  suit  brought  to  ibreclose  the  mortgage ;  lemSU,  that 
A  and  wife  have  neither  an  equitable  nor  legal  right  of  homestead  in 
the  mortgaged  premises.     Xossen  v.  Vance,  8  Cal.  271. 

29.  A  husband  and  wife  occnpied  a  lot  of  land  &om  1849  until 
1852,  having  no  other  residence,  and  at  the  last  named  date,  the  hus- 
band sold  the  preuuses,  the  wife  not  joimng  in  the  deed.  Afterwards, 
the  hosband  rented  a  lot,  and  purchased  a  house  thereon,  into  which  he 
removed  his  family,  and  there  lived  about  six  months.  The  husband 
having  died,  in  an  action  of  ejectment,  against  the  purchaser  of  the 
lot  sold,  hddy  that  die  foregoing  state  of  &ctB  show  no  abandonment 
of  the  homestead,  and  that  the  husband  cannot,  in  this  way,  defeat 
Afl  designs  of  the  statute,  to  protect  the  wife  and  family  against  his 
improvidence,  misfortooe,  or  misconduct.  Taj/br  v.  Hctrgou*,  4 
Gal.  268. 

30.  In  an  action  to  foreclose  a  mortgage  agunsta  husband,  where 
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the  defendant  sets  np  a  dum  of  bomeatead,  the  court  should  order 
the  wife  of  the  defendant  to  be  brought  in  aa  a  partj,  as  no  dedK(m 
upon  die  question  of  homestead  can  be  conclusive,  upon  either  the  hus- 
band or  the  wife,  nnless  both  are  parties.     Marks  r.  Marih,  9  Cal.  96. 

81 .  A  sale  of  a  homestead  hj  a  shenff,  on  &n  execution  against  the 
hosbukd,  conveys  nothing ;  and  tiie  purchaser  at  such  sale  acquires  no 
ri^t  to  the  property.     KendaU  t.  aarke,  10  Cal.  17. 

S2.  In  an  action  claiming  i  homestead,  where,  the  mun  questioa 
being  the  marriage  of  the  pluodfi,  to  sustun  the  issue  on  their  part, 
tfaej  prove  that  they  have  lived  together  as  husband  and  wife,  and 
were  so  considered  by  the  community  in  which  they  lire,  to  rebut 
this,  it  is  competent  to  prove  the  declarations  of  one  or  both  of  the  de- 
fendantfl,  that  they  were  not  married.     Pool  v.  Gerrard,  9  Cal.  593. 

33.  It  is  the  doty  of  the  wife  to  live  with  her  husbaod,  and  her 
removal  with  him  from  the  homestead  is  no  abandonment.  Revalk  t. 
Kraemer,  8  Cal.  76  ;  Van  Beynegom  v.  Reoalk,  8  Cal.  75. 
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II.  ACTIOHS  BT  AND  A6AIHST. 

m.  Sbparate  PROPERTT. 

IV.  RiOHTS  AND  UABILITIB8  OF  PARTIES. 

V.  De£d  of  BEPARATION. 

See  Homestead. 

I.    Mabbiagb. 

1.  In  an  action  where  the  mtun  queataon  to  be  determined  is  the 
marriage,  and  where  ^e  husband  and  wife,  to  sustun  such  marriage, 
prove  that  they  have  lived  together  as  husband  and  wife,  and  were  so 
considered  by  the  community  in  which  they  lived,  it  is  competent  for 
defendant  in  rebuttal,  to  prove  the  deolanttaons  of  one  vt  bodi  of  them 
that  they  were  not  married.    Pool  v.  Oerrard,  9  Cal.  698. 
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n.      AcnOSi  BT  AND  AGADIST. 

2.  Sectioa  8  of  the  "  act  to  regulate  proceedings  in  ciril  caaev," 
prorides,  that  where  the  husband  and  wife  are  sued  together,  the  wife 
nuj  defend  for  her  own  rights.  This  can  be  done  as  well  when 
sued  jointJy  with  her  husband,  as  if  the  trials  were  separate  ;  her  de- 
fense, if  a  special  one,  could  come  in,  in  eiUier  case.  The  act  of  1861 
coDceming  divorces,  provides  that  the  court  maj  make  such  order  for 
Uie  support  of  the  wife  and  the  muntenanoe  of  the  children,  as  ma; 
be  just.     Deuprez  v.  Detqtra,  5  CaL  S87. 

3.  In  an  action  io  recover  the  homestead,  both  husband  and  wife 
most  join  ;  as  it  is  a  joint  estate,  neither  can  sustain  an  action  if  tiie/ 
sue  alone.  Pw^v.  Gerrard,QCai.ll;  7'i^^T.£ar^u«,4CaI.  268. 


m.      SSPARATB  PBOFERTT. 

4.  The  statute  intended  to  embrace  both  the  real  and  personal 
propertr^  of  the  wife  ;  consequentlj  no  sale  of  either  her  personal  or  real 
property  can  be  valid  anless  made  and  acknowledged  in  the  mode 
provided  by  statute.  Selover  v.  American  Rustian  Commercial 
a>.,7Cal.  266. 

5.  It  IB  not  in  the  power  of  a  court  d"  equity  to  compel  a  married 
woman  to  correct  an  insufficient  acknowledgment.  Her  consent  must 
be  perfectly  free.  She  can  make  no  contract  to  bind  her  except  in  the 
manner  prescribed  by  law.    Barrett  r.  TewMury,  9  Cal.  13. 

6.  The  right  of  the  wife  to  acquire  proper^  by  purchase,  during 
the  marriage,  can  only  exist  as  an  exception  to  the  general  rule.  This 
exception  exists  in  the  case  of  a  sole  trader,  under  the  statute.  Al- 
venon  v.  Janes,  10  Cal.  9. 

7.  A  sale  and  deed  by  a  sheriff,  on  an  execution  against  the  hna- 
band  for  his  private  debt,  will  create  such  a  cloud  upon  the  title,  of  the 
separate,  real,  property  of  iho  wife,  or  lands  acquired  by  her  while  act- 
ing as  sole  trader,  as  may  be  restrained  by  injunction.    Jb, 

8.  In  order  to  entide  a  surviving  husband  or  wife  to  the  whole 
eommoQ  property,  it  must  be  affirmatirelj  shown  that  there  are  no 
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d«sc«iidauts  of  the  deceased.     (Section  10  of  law  ctoicenungbaBbaikl 
And  wife.)     Wood't  JXgeO,  488  ;  Oummnffs  v.  Ohnrur,  10  Cal.  519, 


IV.      RlQHTS  AND  UABILTTIBa  Of  PARTIBS. 

9.  The  hoalMnd  has  no  right  to  eonvey  the  common  ^rofsrij  hj 
devise,  or  will,  so  as  to  defeat  the  rigfatB  of  the  suirinDg  wife.  The 
hoabimd  and  wife  during  ooTertnre,  are  jmntly  seimd  of  the  prapariy, 
widi  a  half  interest  remaining  over  to  the  wife ;  this  is  a  certain  interest 
that  becomes  absolute  at  the  death  of  Uie  hnsband,  and  tiie  wife,  accept- 
ing a  legacy  under  the  will,  will  not  be  estopped  from  setting  up  a  claim 
to  one-half  of  the  estate.  The  husband  has  no  right  to  dispose  of  but  one- 
half  of  the  property,  and  the  legacy  received,  would  be  from  that  por- 
tion of  the  property  which  he  had  a  right  to  dispose  of ;  a  wife 
residing  in  another  state,  has  the  same  right  as  a  reradent  wife.  Beard 
V.  Knox,  executor,  S  Gal.  252. 

10.  Where  tlie  title  of  the  premises  is  in  the  husband,  his  wife, 
and  child,  they  are  as  much  tenants  in  common  as  though  they  were 
entire  strangers  to  each  other.     CHhbon  t.  Jordan,  6  Cal.  416. 

11.  The  property  acquired  by  the  husband  daring  tbe  marriage, 
but  before  the  act  defining  the  rights  of  husband  and  wife  took  effect, 
belongs  to  the  commnni^,  and  upon  the  death  of  the  husband,  the 
widow  takes  one-half  in  her  own  right.  The  bosbrad  had  the  right  to 
dispose  of  it  white  living,  but  not  by  will,  which  could  only  t^e  eflect 
after  his  death.     BaeihanmCi  eatatey  8  Cal.  507. 


V.    Dbbds  of  beparatiow. 

12.  The  law  is  well  settled  in  the  United  States,  as  well  as  is 
England,  that  a  valid  agreement  for  an  immediate  separation  between 
a  hosband  and  wife,  and  for  a  separate  allowance  for  her  support,  may 
be  made  through  the  medinm  of  a  trustee ;  such  having  been  the 
usage  in  this  country,  ever  since  its  first  settlement,  ought  now  te  be 
binding  on  our  courts,  as  Uie  common  law  of  the  land.  Wellt  r.  Stovt^ 
9  Cal.  479. 

13.  Deeds  for  the  separaition  of  husband  and  wife  are  valid  tod 


d .,  Google 


iNDioraraKT. 


efiectaal,  both  at  Uw  and  m  equity,  prorided  tb«r  object  be  an  actual 
and  immediate,  and  not  a  oontmgent  or  future  sepanlion.    Ih. 

14.  Under  our  statute,  and  by  the  aitii  kw,  a  conveyance  for 
Gtnuly  or  wife,  is  valid  aa  a^unst  Bubaequent  creditors,  [vorided  ttie 
hoaband  is  Bolrent  at  dte  time.     lb. 

1£.  If,  after  deeda  of  separatioa  between  hnabacd  and  wife, 
HtBy  live  separate,  bat  again  become  reconciled  and  live  together, 
that  £$ct  wiU  avoid  llie  deed ;  bat  to  effect  this  end,  Ute  reconciliation 
must  be  permanent,  and  be  followed  by  cohabitation.  It  most  be  a 
reooaciliatioB  which  restores  (he  former  relations  <tf  the  partios ;  mere 
eirfwbitatioii  or  access  between  the  parties  is  not  soffiotent.     lb. 

See  HOHBBTEAD. 


INDICTMENT. 

I.      SUFViCUUTCT. 

n.  Whir  ikdicthent  doss  not  lie. 

III.  What  to  icontain. 

IV.  Form  of. 
V.  Trial. 

a.  Generally. 

b.  Harder. 

c.  Hauslau^ter. 

d.  Accessories. 

0.  Assault  with  intent  to  commit  murder. 

I.      SuFnCIRNCY. 

1.  In  an  indictment  for  murder,  where  the  chai^  follows  the 
words  of  the  law,  the  offenoe  is  suffidentiy  described.  As  it  is  left 
to  the  jury  to  decide,  whether  the  defendant  is  guilty  of  murder  in  the 
first  or  second  degree,  no  distinction  between  the  first  and  second 
degree  of  tiie  crimes,  is  necessary  to  be  made  hj  ttie  indictment. 
People  V.  Mmray,  10  Cal.  809. 
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2.  An  indictment  for  murder,  describing  the  weapon  used,  as  a 
"  loaded  jHshd,"  is  suffioient,  throu^  it  omit  to  et&te  the  manner  in 
which  the  weapon  was  charged.     PeopU  i.  Cheiter,  10  Cal.  SIO. 

3.  Where  an  indictment  for  murder  charged  that  the  act  vas 
committed  b;  *  shooting  and  wounding"  the  deceased  through  tfas 
body,  with  a  leaden  bullet,  discharged  &om  a  rifle,  of  which  mand 
he  then  and  there  died ;  held,  not  to  be  material  on  what  port  of  the 
bod;  the  wound  was  inflicted,  and  that  the  indictment  was  auffitneofc. 
P«^  T.  Jadd,  10  Cid.  814. 

4.  It  is  not  necessary  to  a  conviction,  under  an  indictment  for  tli9 
crime  of  uttering  a  forged  instrument  in  writing,  for  the  dclirerj  of 
goods,  wiUi  intent  to  defraud,  that  the  order  ^ould  be  ngned  in  the 
name  of  a  person  haring  goods  in  the  possession  of  the  drawee.  Peo- 
pU T.  Way,  10  Cal.  836. 

5.  Under  section  246  of  the  criminal  Code,  which  provides,  ttuit 
the  indictment  shall  be  sufficient,  if  it  appear  that  the  offenoe  was 
committed  at  some  place  within  the  jurisdiction  of  the  court,  it  is  not 
necessary  that  the  precise  day  should  be  sbated,  unless  time  is  of 
the  essence  of  the  offence.  (See  compiled  laws,  subdivision  5,  sec- 
tion 4.54.)  It  is  neither  error  nor  irregularity,  during  the  triai  in 
the  coort  below,  for  the  court  to  suspend  ^e  proceedings,  for  a  short 
time,  to  dispose  of  a  motion  in  another  cause.  People  r.  Lafueate,  6 
Cal.  202. 

6.  Our  statute,  regulating  proceedings  in  criminal  cases,  has  done 
away  with  much  of  the  form  and  cer«nony  necessary  to  make  a  per- 
fcct  indictment  at  common  law.  Under  section  246,  compiled  laws, 
p.  464,  an  indictment  is  sufficientiy  certain,  as  to  time,  if  it  therein 
appear  that  the  offence  was  committed  at  some  time  prior  to  the  time 
of  finding  the  indictment.  Under  section  247,  combed  laws,  *'  no 
indictment  shall  be  deemed  insufficient,  nor  shall  the  trial,  jadgment, 
or  other  proceedings  thereon,  be  affected  by  reason  of  any  defect,  w 
imperfection  in  matters  of  form  which  shall  not  tend  to  the  prejudice 
of  the  defendant."  Under  the  criminal  code  <^  this  state,  words  used 
in  an  indictment  are  to  be  construed  according  to  th^r  common  accep- 
tation, except  words  or  phrases  specifically  defined  by  law.  People  r. 
hUaefiOd,  5  Cal.  S55. 
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7.  An  indictment  charing  a  felony,  and  Betting  ibrth  Uiat  tiie 
defeoduit,  before  the  foet,  was  accessory  to,  and  enconraged  the 
oime^  ia  good  under  the  statnte,  by  which  no  distinction  exists  between 
a  {niocipal,  and  an  aeoeasory  before  the  fact.  Pe^  ▼.  Cryder,  6 
Cal.  23. 

8.  In  wt  iodicbnent  for  murder,  it  is  snffioient  to  describe  the  de- 
oeased,  by  the  name  by  which  he  was  commonly  known.  A  motion 
to  set  sade  an  indictment  for  mardcr  on  any  groonds,  which  would 
hare  been  good  for  challenge,  either  to  the  panel  or  any  individual 
grand  juror,  cannot  be  made  in  the  district  court,  when  the  defendant 
hafl  been  held  to  answer  in  the  court  of  sessions,  before  indictment. 
Tha  objection,  that  the  name  of  one  of  the  witnesses  sworn  before  the 
grand  jury,  was  not  endorsed  on  the  indictment,  must  be  taken,  by 
motion  to  set  a«de  the  iadictment.  To  reduce  the  crime  of  murder, 
charged  in  tlie  indictment,  to  manslaughter,  a  prorocation  must  be 
estabUshed,  apparently  sufficient  to  render  the  pasuon  irreeiBtdble, 
PeopU  V.  Iceland,  6  Cal.  96. 

9.  Where  tiie  necessary  facts  to  be  set  fortii  in  an  indictment,  as 
provided  by  statute,  are  substantially  foUowed,  so  as  to  put  the  pri- 
scmer  upon  foir  notice  of  the  offence  charged,  and  the  time,  place  and 
circumstances  necesaaiy  to  constitute  the  crime  is  stated,  it  will  be 
Buffiinent.     People  t.  Thompson,  4  Cal.  288. 

10.  A  bare  negative  qualiScation  need  never  be  averred,  but  must 
be  relied  on  as  matter  of  defense  in  the  progress  of  the  trial.  People 
V.  Nugent,  4  Cal.  841. 

11.  In  an  indictment  for  murder,  it  is  not  necessary,  under  our 
•tatate,  that  the  precise  day  should  be  stated,  except  where  time  is  a 
material  inp«dient  of  tiie  ofience ;  it  will  be  sufficient,  under  the 
orinunal  code  of  this  state,  if  it  ^pear  that  the  crime  was  committed 
before  the  finding  of  the  indictment,  and  that  the  death  happened 
within  a  year  and  a  day  from  the  commiaffl<m  of  the  assaolt,  or  inflict- 
ing tiie  wound.    Pet^h  v.  Kdly,  6  Cal.  210. 

12.  By  the  278d  section  of  the  criminal  code,  it  is  provided,  that 
where  a  prisoner  is  indicted  by  a  wrong  name,  on  his  arraigBment,  he 
may  ^ve  his  true  name,  which  will  be  entered  on  the  nunutes  of  the  . 
court,  and  under  which  he  will  he  tried.     lb. 
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18.  In  mt  indictment  fiw  murder,  where  the  deceased  had  a  Bud- 
die name,  it  is  not  neoesaaiy  to  insert  it ;  ^thou^  a  person  maj  hftre 
more  tluui  one  christian  name,  still  H  will  be  sufficient  if  he  be  chained 
or  mentioned  ij  the  first ;  and  if,  upon  tite  trial,  it  shoold  appear  that 
the  person  had  a  middle  name,  it  would  be  no  ground  for  an  acquittal, 
or  motion  in  arrest  of  judgmant.    People  t.  Zoohwod,  6  Cal.  205. 

14.  Where  an  indictment  alleges,  that  the  defendant,  at  a  time 
and  place  mentioned,  felonioudy  asaaoHed,  out,  and  stabbed  the  de- 
ceased, of  which  mortid  vooncl  he  ob  the  same  daj  died ;  this  is  • 
sufficient  statement  of  the  facts  constitoting  the  olfonce.  Hie  onus- 
non  to  describe  the  weapon  used,  is  not  materia],  ^ough  it  is  usual 
to  name  some  weapon,  the  prosecntion  is  never  held  to  prore  the  kill- 
ing bj  tiie  weapon  charged.  It  is  suffioient,  if  it  is  proven  to  have 
been  done  with  any  oAer  weapon  capable  of  pTodncing  deatii,  in  tite 
same  manner  as  &e  instrument  named  in  liie  indictment.  The  &oto 
necessary  to  constitute  the  crime  of  murder,  are,  that  a  wound  is  t»- 
fficted  witha  felonious  intent,  that  it  is  mortal,  and  that  death  ensned 
from  tiie  effects  of  the  wound  within  a  year  and  a  day  after  its  aOxo- 
tion.     People  t.  iSteoentm,  9  Gal.  27S. 

II.     Whbrb  ah  Indicthsnt  doss  not  lis. 

15.  A  person  cannot  be  indicted  fi»  converting  to  hia  own  ose, 
while  bailee,  certain  lands  conveyed  to  him  by  deed.  People  v.  Mo- 
Kirdey,  9  Cal.  260. 

16.  An  indiotinent  cannot  be  sutained  agiunst  a  peiwHi  for  taking 
a  false  oath,  which  was  not  material  to  the  issae,  in  the  case  in  which  he 
was  sworn.    PtopU  v.  MeDemot,  8  Cal.  888. 

17.  An  in^otment,  fonnd  by  a  grand  jury  composed  of  twen^- 
foor  persona,  is  fonnd  by  an  illegally  cmstitnted  body,  and  wortfaleai, 
and  all  proceedings  based  npon  it  void.  People  v.  Thun^m,  5 
Cal.  96. 

18.  An  indictment  for  murder,  merely  charging  the  accused  with 
the  crime,  "  committed  with  a  Colt's  revdrer  and  Bowie  knife,"  bvt 
conttuning  no  description  tt  the  offenee,  or  BtatemeDt  that  the  de- 
ceased came  to  his  death  by  the  wounds  inflicted,  or  of  tlie  day  of  his 
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dMili,  IB  bad.  There  k  IhUa  or  bo  differeitce  between  the  reqnire- 
meiitB  of  an  indictmeitt  at  comnon  Uw,  and  ^tder  our  statates,  except 
iu  the  maimer  of  stating  the  matter  oecessaiT'  to  be  c<mtuned. 

Morder  ia  a  coQclaaon  drawn  bj  the  law  from  certua  facta,  and  in 
order  to  determine  whether  it  has  been  committed,  it  b  neceasar; 
that  Ute  &cta  should  be  stated  with  convenient  certfunty.  People  v. 
Jacinto^  6  Cal.  207. 

III.    What  to  contaik. 

19.  TiM  mdictment  muit  contun  a  statement  of  the  fiutts  consti- 
toting  the  offence  charged  againet  dw  defendant.  Eyeiy  offence  coo- 
Hsts  of  certain  &cte  and  circumstances ;  and  all  thone  contained  in 
the  definition  of  the  offence,  must  be  stated  ia  the  indictment.  Peo- 
j)Uv.  Wallace,  9  CBl.aQ. 

20.  In  an  indicGment  for  mnrder,  a  statement  c£  the  manner  o£  the 
death,  and  the  manner  hj  which  it  was  ef&oted,  is  indispensable.  It 
ia  also  necessarj  to  state  the  time  and  place,  as  well  of  the  infliction 
(f  the  w«und,  ss  of  the  death  of  the  partj,  in  wder  to  fix  tiie  venae, 
and  that  it  maj  i^pear  of  record,  diat  the  deceased  died  within  a  year 
and  a  day  from  the  infliction  of  the  iiyory.  The  defects  in  the  indict- 
ment are  not  cured  by  verdict,  but  may  be  taken  advantage  of  by 
motioD  in  arrest  of  judgment.    lb. 

21.  In  an  indictment  for  murder,  every  averment  that  is  sub- 
stantially necesBaiy  for  the  infonnatiui  of  the  defendant,  must  be 
stated,  80  that  he  may  know  the  particular  circumstances  of  the  charge 
alleged  against  him,  and  how  to  defend  himself.  It  must  be  alleged 
that  the  wound  was  hobial,  and  that  the  party  died  of  the  wound. 
PeapU  V.  LL>t/d,  9  Cal.  M. 

22.  In  an  indictment  for  larceny,  the  thing  stolen  must  be  car* 
reclJy  described,  for  the  purpose  ot  identification ;  and  when  tlie  party 
is  indicted  for  stealing  coin,  the  kind  of  ema  most  be  specified ;  but 
when  property  is  stolen,  in  stating  ita  value,  it  is  sufficient  to  state 
the  amount  in  dollars,  without  the  words,  "lawful  money  of  the  Umted 
8t»t«8."     PeepU  V.  mnJtUr,  9  CaU  234. 

23.  In  an  indiotmeat,  fiv  the  conversion  to  his  own  use  while 


btulee,  of  certain  coin  and  gold  doBt,  the  iadictment  must  Btate  tha 
cbaractflr  of  the  baihnent,  and  the  deKription  of  the  coin.  PeepU  r. 
Peief-am,  9  Cal.  313. 

IV.     FoEM  OF. 

£4.  The  charges  in  an  indictment  moat  be  Bpecial,  and  being  bud 
IB  the  alternative,  are  insufficient,  because  the  facta  and  circumstances, 
of  tl)e  alleged  offence,  would  not  then  be  set  forth,  in  such  a  manner,  aa 
to  apprise  the  prisoner  of  the  offence  charged  against  him,  so  that  he 
ma^  be  prepared  for  his  defense ; — bo,  an  indictment  for  arson,  chai^ 
ing  that  the  accused  "  did  on  a  certain  day  burn,  or  cause  to  be  burned, 
a  oertun  dwelling  house,"  is  bad.     Pmple  t.  Hood,  6  Cal.  236. 

25.  Where  the  indictment  charges  that  the  defendant,  in  certun 
proceedings,  describing  them,  *'did  wilfully  cormptly,  and  falsely 
swear,"  &o.,  the  offence  is  charged  in  die  words  of  the  statute  defin- 
ing it,  and  fully  complies  with  the  requirements  of  sectdon  246  (^  the 
act  rogoladttg  proceedings  in  criminal  cases.  People  v.  Partem*,  6 
Cal.  487. 

26.  An  indictment  under  the  89th  eeotion  of  the  criminal  code,  for 
an  o^Bce  committed  npon  a  vessel,  while  narigating  the  inland  waters 
of  the  state,  is  Bpecial  in  its  character,  and  in  derogation  of  the  com- 
mon law  rule  npon  this  subject,  and  whenever  it  is  invoked,  the  facts 
which  give  jurisdiction  must  be  clearly  alleged,  and  proved.  PeopU 
r.  Dougherty,  7  Cal.  896. 

27.  An  indictment,  under  the  G}rmer  decision  of  the  supreme 
court,  is  sufficient,  if  it  sets  forth  the  offence  in  the  language  of  the 
statute,  without  using  the  word  "  feloniouslj" ;  to  the  decision  hereto- 
fore made,  this  court  still  adheres,  but  considers  it  a  departure  from 
former  rules,  and -calculated  to  beget  carelessness  and  uncertainty  in 
criminal  pleading     People  v.  Olivera,  1  Qal.  403. 

28.  On  an  indictment  for  grand  larceny  while  bailee,  the  offence 
being  created  by  special  statute,  the  character  of  the  b^ment  and  the 
mode  of  conversion  should  be  distinctly  set  forth  in  the  indictment. 
It  must  state  specifically  what  was  the  property  converted ;  a  general 
charge,  that  the  defendant  had  converted  fonr  hundred  thousand  dol- 
lars, moneys,  goods  and  chattels,  is  insufficient.    All  indictments,  in 
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ehu^g  the  embezzlement  or  convcrsicm  of  money,  must  state  "law- 
ful money  of  the  United  Statea."     I*eople  v.  Cohen,  8  Cal.  43. 

29.  All  conrersions  of  money  or  property,  by  a  bailee,  are  not 
^ao/aeto  unlawful  or  felonious,  under  our  statute,     lb. 

80.  An  indictment  for  burglary,  charging  an  intent  to  steal  eer- 
tun  goods,  must  specify  the  value  of  the  goods  intended  to  be  sttden ; 
as  barglary,  under  our  statute,  can  only  be  committed  with  intent  to 
commit  a  felony.    People  t.  Murray,  8  Cal.  519. 

81.  On  an  indictment  for  an  assault  with  a  deadly  weapon,  vriUi 
intent  to  inflict  bodily  injury,  evidence  showing  that  the  prisoner  had 
the  ability  to  commit  the  ofience,  and  made  a  threat  and  drew  a  pistol 
and  pointed  it  at  the  person  ofanother,  will  be  considered  as  such 
assault.  The  intcnIioQ  must  be  to  commit  a  present,  and  not  a  future 
injury.  The  act  done,  must  be  in  preparation  fcr  an  immediate  injury, 
and  from  all  the  acts  and  circumstances  the  jury  must  judge  of  the 
intent    People  r.  McifaJcin,  8  Cal.  547. 

V.      TWAL. 

a.      Generally. 

82.  Where  a  defendant  was  tried  and  convicted  of  the  crime  of 
marder,  and  on  appeal,  the  verdict  was  set  a^de,  on  account  of  in- 
formality in  the  indictment,  and  a  remittitur  was  filed  in  the  court 
below,  a  new  indictment  may  be  found  by  a  subsequent  grand  jury, 
and  tho  prisoner  again  tried  and  convicted  for  the  same  offence,  for, 
as  the  first  trial  was  erroneous,  the  defendant  was  not  in  jeopardy, 
and  the  order  for  a  new  trial  places  him  in  the  same  portion  as  though 
no  trial  bad  been  bad.     People  v.  March,  6  Cal.  543. 

S3.  AU  objections  to  the  indictment  should  he  taken  advantage  of 
by  demnrrer.    People  v.  Joseph,  7  Cal.  129. 

84.  The  iusofSciency  of  the  indictment  must  be  taken  advantage 
of  by  demurrer ;  a  general  objection  to  the  admiauon  of  evidence,  is 
insofficient    People  t.  Ap^le,  7  Cal.  289. 

35.  The  327th  section,  of  the  act  to  regulate  proceedings  in 
eriminid  cases,  provides,  that,  "  when  several  defendants  are  tried 
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together,  tiiey  are  not  allowed  to  sever  ttimr  chaUenges,  but  mngt  jom 
therm."     People  r.  McCaUay  8  Cal.  801. 

36.  It  b  at  the  option  of  ea^  defendant,  in  a  j<nnt  tndiotment,  to 
receive  a  separate  trial.  If  he  chooses  to  wtuve  this  ri^t,  and  be 
triad  joinUy  with  another,  his  aodioritiy  to  control  tbe  conduct  of  die 
defense  is,  of  course,  shared  with  faia  oo-defendant.     lb. 

ST.  In  erery  criioinitl  case,  tlie  instrnctionB  given  and  refused 
should  be  marked  and  dgned  by  the  judge  who  tried  the  cause ;  any 
other  rule  »  toe  loose  and  onoertaia  a  praetiee  to  be  ooanteoanoed. 
People  V.  Loekaood,  6  Cal.  205. 

S8,  Where  a  juror,  in  a  criminal  proceeding,  stated  that  he  had 
expressed  an  unqualified  opinion,  it  is  a  good  ground  of  challenge ;  it 
is  not  important  on  wHoh  side  the  opinion  was  expressed.  People  r. 
WaUame,  6  Cal.  206. 

89.  On  an  indictment  for  rape,  do  case  should  go  to  the  jory, 
upon  the  sole  testunony  of  the  prosecutrix,  unsuetuned  by  facts  and 
drcumstancea  corroborating  it,  without  the  court  warning  them  of 
the  danger  of  conviction  on  such  testunony.  People  v.  Senxm,  6 
Cal.  221. 

b.    Marder. 

40.  Upon  trial  for  murder,  where  the  blow  was  given  before,  but 
tiie  death  ensued  after,  the  passage  of  die  last  statute,  the  death  must 
be  made  to  relate  back  to  the  nnlawfiil  act  which  occasioned  it,  and, 
as  the  party  died  in  consequence  of  wounds  received  on  a  particular 
day,  Hie  day  on  which  the  act  was  committed,  and  not  the  one  aa 
wUcb  the  result  of  the  act  was  detennlned,  is  the  day  on  which  the 
murder  is  property  to  be  charged.    People  v.  fftH,  6  Cal.  637. 

41.  No  words  of  reproach,  however  grievous,  are  provocation 
snffiaent  to  free  a  party  killing,  &om  the  guilt  of  mnrder ;  nor  are 
indecent,  provoking  actions,  or  gestures  expressive  of  contempt  or 
reproach,  without  an  assault  upon  the  person.  Peopie  v.  Sader,  8 
CaL4S5. 

42.  Under  an  indictment  charging  murder,  the  trial  juiy  are  re- 
quired to  dedgnate  &e  degree  of  gnilt,  and  may  find  any  offence 
included  in  the  charge ;  and  they  have  equally  ^is  privilege,  if  the 
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in^stmeDi  charges  ararder  in  the  fint  d&gne,  n  tha  ofience  of 
rnnrdsr  in  the  ■ecood  degree  and  maoBlkaghter  we  necoBsuily  ia- 
dadod  in  it     PeopU  r.  Dolm,  9  Cal.  S76. 

43.  It  IB  not  necesaaiy  tli&t  tlie  charges  shonld  be  stated  in  the 
indictment,  vitii  the  particol&rit;  which  was  required  at  common  law. 
The  anbetantial  &ct8  necessary  to  constitate  the  crime  charged,  must 
appear  in  Hio  indictment,  with  sufficient  eertunty  to  enable  the  court 
to  pronoonee  a  proper  judgment,  and  tiie  partj  to  defend  against  the 
(jiarge.     lb, 

44.  Where  a  prisoner  is  indicted  for  the  crime  of  murder,  be 
may  be  convicted  on  the  trial  of  the  crime  of  manslaughter,  and  such 
cooriction  is  an  acquittal  of  the  charge  of  murder ;  and  where  the 
Terdict  has  been  set  aside  for  informality,  be  may  be  again  tried, 
onder  the  same  in^ctment,  for  muislao^iter,  hut  for  no  higher  crime. 
People  7.  CHlmore,  4  Cal.  376. 

0.    MandaughUr. 

45.  Upon  a  trial  on  an  indictment  for  manslaughter,  where  the 
jrisoner  went  to  the  prumses  of  the  deceased,  with  the  intentim  of 
Dsbg  such  force  as  might  be  required  to  expel  the  deceased  there- 
from, and  to  demolish  the  house  be  was  erecting,  while  he  was  in  the 
act  of  doing  so,  the  deceased  had  the  right  to  reust  by  force.  He 
was  not  hound  to  wut  until  Hie  prisoner  had  pointed  the  pistol  at  him, 
before  he  fired.    People  r.  SortiAdi^  10  Cal.  83. 

d.    Aae«norie», 

46.  In  an  indictment  charging  two,  or  more,  persons  as  principals, 
bat  in  the  statement  of  &ct8,  constituting  the  offence,  one  is  charged 
as  principal,  and  that  the  others  stood  by  and  abetted  and  asmsted,  as . 
accesaories  before  the  fact,  the  person  charged  as  principal  being 
tried  separately,  and  conTicted  of  the  crime  as  charged,  on  a  trial 
of  the  accessories,  the  record  of  the  conviction  of  the  prindpal  can- 
not be  admitted  for  any  purpose,  because  the  fact  (^  his  conviction  is 
immaterial  to  the  question  Of  guilt.    People  r.  BeartB,  10  Cal.  68. 

47.  The  accessories  might  be  convicted,  tbou^  the  chief  actor,  or 
priiunpal,  had  been  acqmtted ;  and  as  the  acquittal  of  the  prinmpal 
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oould  not  hare  legally  benefitted  them,  tiie  convictioa  of  the  prindpal 
onght  not  to  hare  any  influence  upon  their  defense ;  such  recoid  eaa 
mij  bo  proof  of  the  fact  of  conviction,  and  of  the  legal  conseqaences 
attaduDg  hereto,  bat  is  not  adnuBsible  evidence  of  the  gailt  of  the 
convict,  aa  against  another  person  charged  with  being  connected  with 
him  in  the  crime.    lb. 

48.  The  llth  section  of  the  act  concerning  crimes  and  pvsisb- 
inents,  makes  aaj  person,  aiding  or  asusting,  or  adviang  and  encoor- 
a^g  the  peipetration  of  a  crime,  a  principal,  and  provides  that  he  or 
she  shall  be  punished  accordingly.  Under  the  lav  of  this  state,  the 
accessory  is  treated  aa  a  principal.  It  is  not  error  to  charge  the  de- 
fendant as  principal  and  acoessorj  in  the  same  indictment.  People  v. 
Bavidaon  and  Kennedy,  6  Cal.  133. 

e.     Aitauit  teith  intent  to  commit  murder. 

49.  Where  a  prisoner  was  indicted  for  "  an  assault  with  the  intent 
to  commit  murder,"  and  the  jnry  found  the  prisoner  "  guilty  cf  an 
assault  widi  the  intent  to  do  bodily  injury,"  as  the  verdict  does  not 
set  out  that  the  assault  was  made  with  a  '*  deadly  weapon,"  it  only 
finding  tiie  prisoner  guilty  of  an  assault,  she  cannot  be  pumahed  for 
felony.     People  v.  Vanard,  6  Cal.  662. 
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1.  A  parol  promise,  to  pay  for  improvements  made  upon  land,  ia 
not  within  tlie  statute  of  frauds.     Godeffroy  v.  Caldwdl,  2  Cal.  489. 

2.  A  defendant  entering  into  possession  of  premises,  under  a  btmd 
for  a  deed  from  plaintiff,  cannot  be  con^dered  as  holding  adversely,  un- 
der color  of  title ;  and  cannot  set  off  the  vdue  of  hia  improvements, 
agiunst  the  damages  for  use  and  occupation.  Kilbum  v.  Rk<Me,  2 
Cal.  145. 

3.  In  an  action  of  ejectment,  the  pluntiff  is  as  much  entitled  to 
recover  tho  improvements,  which  are  fixtures,  as  the  land.  McMiim 
T.  Mayet,  4  Cal.  2C9. 
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4.  Inprovements  made  b;  an  owner  of  property,  after  the  sur- 
render  of  a  lease  hj  a  tenant,  upon  whose  leasehold  interest  a  me- 
chanic's lien  had  previously  attached,  can  no  more  impair  this  lien, 
than  if  made  by  the  tenant  himself.     Oaskill  y.  Moore,  4  Cal.  238. 

5.  A  mortgage  of  land  carries  \nth  it  all  buildings  which  are,  or 
Bay  be,  attached  to  tiie  freehold,  and  the  rights  of  the  mortgagee 
eaoQOt  be  defeated  by  mechanics'  liens,  or  other  inonmbraLcea  created 
without  tus  consent.    Bose  v.  Mume,  4  Cal.  173. 

6.  An  injunction  will  not  lie  to  restrain  the  collection  of  a  judg- 
ment against  the  pt^ntifT  in  favor  of  defendant,  on  the  ground  that 
such  judgment  was  for  a  balance  of  purchase  money  of  land,  sold  by 
defendant  to  plaintiff  under  covenant  for  good  title,  when  the  grantor 
has  DO  dtle,  so  long  as  the  plaintiff  remains  in  possession,  without  offer- 
ing to  reecind  the  contract,  and  re-deliver  posaeasioa  of  the  premises 
to  the  defendant;  the  fact  of  the  defendant's  having  made  valuable 
improvements,  does  not  take  the  case  out  of  the  rule.  Jackaon  r. 
Norton,  6  Cal.  187. 

7.  The  defendant  cannot  be  allowed  to  prove  the  value  of  im- 
provements made  by  him,  where  there  b  no  claim  for  damages,  made 
by  the  plaintifT,  for  withholding  the  property.  At  common  law,  no 
BDoh  allowaDce  was  ever  made,  and  our  Practdcc  Act  only  permits  it 
to  the  extent  of  being  used  as  a  set-off  to  "  the  damages,  fi>r  the  with- 
holding of  the  property."     Ford  v.  HoUon,  5  Cal.  319. 

8.  The  act  of  March  26th,  185tj,  entitled,  "  An  act  for  the  pro- 
tection of  actual  settlers,  and  to  quiet  land  titles  in  this  atate,"  so 
&r  aa  the  same  requires  a  party,  recovering  possession  of  lands  in 
aetionB  of  ejectment,  to  pay  tho  defendant  the  value  of  his  improve- 
ments, is  unconstitutional  and  void.     Billings  v.  Sail,  7  Cal.  1. 

9.  One  of  the  primary  objects  of  government  is,  to  enable  tho 
ciltsen  to  acquire,  possess,  and  defend  property ;  this  right  has  been 
guaranteed  by  the  constitution,  and  cannot  be  impaired  by  legisla- 
tion.    U. 

10.  A  ri^t  to  land,  in  its  broadest  sense,  implies  a  right  to  the 
possessioo,  and  the  profits  accruing  therefrom,  since,  without  the 
latter,  ttie  former  can  be  of  no  value ;  it  is  difficult  to  perceive  the 

n  of  the  equitable,  or  moral  obligation,  which  should  compel 
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ft  par^  to  paj  for  improvemento,  that  he  had  never  anthoriEed,  and 
which  <Higinftted  in  tort.     lb. 

11.  Both  at  lav  and  equity,  tiie  Uwfol  owner  who  has  been  diqxw- 
Beaaed  of  land,  is  entitled,  upon  a  reooreiy,  both  to  the  pn^ts,  and 
the  imprOTementa  th^  have  been  mode  thereon.     lb. 


INDEMNITT. 

1.  Where  a  certificate  of  deposit,  bill,  or  note,  13  kwt,  or  daetrc^ed, 
indenmitj  must  be  tendered  to  the  pajor,  before  payment  can  be  en- 
forced at  law.     WeUon  r.  Adamt  ^  Oo.,  4  Gal.  37. 

2.  In  case  of  the  loss  or  deatmction  of  negotiable  paper,  the  fiiia- 
tiff  (winot  maintain  bis  action  thereon,  without  first  indemni^ing  the 
defendant.    iVkv  v.  J>unl(g>,  5  Gal.  483. 

S.  A  party  who  has  ezecnted  a  bond  of  indemnity,  to  secure  a 
sheriff  against  loss,  by  reason  of  the  withholding  certain  personal  prop- 
erty in  his  posaesaon,  is  not  a  competent  witness  in  an  action  a^unst 
the  sberi^  for  the  recovery  of  the  same,  as  he  is  to  be  considered  aa 
a  person  for  whose  immediate  benefit  the  suit  is  prosecuted.  Ltmdt- 
berger  v.  Oorham,  5  Gal.  460. 


INFANCY,  See  MraoRa. 


INHERITANGE,  See  Alikn. 

1.  On  the  18th  day  of  May,  1848,  twelve  days  befwe  the  ratifi- 
cation of  the  treaty  of  Guadalupe  Hidalgo,  Leidesdorff,  a  nabiraUaed 
citizen  of  Mexico,  died,  seised  of  property  in  this  state.  Anna  &bna 
Spares,  his  mother  and  heir,  was  not  at  the  time  of  his  dea&  a  citinn 
of  Mexico  or  the  United  States,  but  was,  and  is  now,  a  subjeot  of 
Denmark,  and  has  never  resded  in  the  Umted  States  or  Mexico. 
Adnutting,  under  this  state  of  facte,  that  Anna  Maria  Sparks  oould 
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not  take,  by  ioheritanOQ,  noder  iho  laws  of  Mexico,  as  Utey  existed  at 
the  death  of  Leidesdorff,  can  the  state  of  California  nov  assert  a 
claim  to  this  property?  An  alien  may  hold  real  estate  agunst  every 
one,  and  ereo  agunet  the  govenunent,  until  office  found.  So,  on  the 
death  of  Leidesdorff,  his  mother  became  entitled  to  the  poesesdoa  of 
the  property,  and  could  not  be  disturbed  ontil  <^ce  found.  No  act  of 
the  Mexican  govemment  vas  done  to  divest  her  of  the  estate. 

While  things  remained  in  this  condition,  California  became  a  leni- 
toiy  of  the  United  States,  and  there  was  a  change  of  political  laws. 
Tbtt  at^uintioD  of  California  did  not  extend  over  it  the  common  law, 
which  recognises  and  sustains  the  doctrine  of  escheats ;  so  in  the  ab- 
sence of  any  law  on  the  subject,  the  principles  of  natural  law  would 
prevail,  that  any  one  may  inherit  who  is  not  expressly  prohibited. 
Ptople  V.  Foltomy  5  Cal.  373. 

2.  On  the  23d  day  of  August,  1858,  Angnstus  Deck,  a  citJEen  of 
PruAffla,  died  intestAte,  in  tJie  ci^  of  San  Francisco,  leaving  a  large 
amooDt  of  real  estate  undisposed  of.  On  the  14th  of  September  fol- 
lowing, letters  of  admmistration  were  granted  by  the  probate  court  to 
one  Oerke.  CUrk  afterwards  purchased  from  the  absent  heirs  a  large 
p(Rrtion  of  the  property.  An  information  was  subsequently  filed  in 
the  court  below  by  the  attorney-general,  citing  Gerke  to  show  cause 
why  Deck's  estate  should  not  escheat  to  the  state  of  California.  The 
11th  article  of  the  treaty  entered  into  between  the  United  States  and 
PruBoa,  io  the  year  1828,  provides  that,  "  when  on  the  death  of  any 
person  holding  real  estate  within  the  territory  of  the  one  party,  such 
real  estate  would,  by  the  laws  of  the  land,  descend  on  a  citizen  or  sub- 
ject of  &e  other,  were  he  not  disqualified  bj  alienage,  such  citizen 
or  sabject  shall  be  allowed  a  reasonable  time  to  sell  the  same,  and  to 
withdraw  the  proceeds  without  molestation."  Treaties  are  the  su- 
preme law  of  the  land,  and  state  legislation  must  yield  to  them.  It 
results,  therefore,  that  the  treaty  of  1828  with  Prussia,  is  valid,  and 
diat  aliens,  subjects  of  Prus«a,  are  protected  by  its  proviaons.  2'he 
People  V.  Qerke  and  Clark,  5  Cal.  381.  This  decifflon  is  overruled 
in  the  case  of  Sienuien  v.  Bo/er,  6  Gal.  250. 

8.  By  treafy  stipulations  between  the  United  States  and  the 
Haoaeatic  towns  of  Lubeck,  Bremen  and  Hamburg,  it  is  provided, 
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that  Lo  the  citizens  of  each  of  the  contracting  parties,  in  case  of  ml 
estate,  there  shall  be  granted  the  term  of  three  yean  to  dispose  of 
the  same  as  they  may  think  proper.  The  treatj-maJiing  pover  can 
only  he  coeval  with  the  express  grant  of  power  from  the  states  to  the 
federal  government,  and  can  never  be  extended  by  implication  to 
the  right,  which  belongs  to  each  state,  to  govern  her  omi  domestic 
concerns,  and  establish  her  own  police  regulations ;  neither  can  the 
exercise  of  this  power,  on  the  part  of  the  president  and  senate,  be 
extended  to  matters  which  are  the  proper  subject  of  congressional 
legblation ;  and  the  foregoing  treaty  stipulation  is  void.  The  consti- 
tution of  the  state  of  California  expressly  prohibits  non-resident  alien 
from  inheriting  real  estate.     SUnuaen  v.  Bofar,  6  Cal.  250. 


INTEREST. 

1.  Interest  on  judgments  is  not  allowed  at  common  law,  conse- 
quently interest  is  not  recoverable  on  a  judgement  of  another  state, 
without  proof  that  the  law  of  such  state  allowed  interest  on  judgments. 
The  common  law  is  presumed  to  be  in  force  in  other  states,  unless  the 
contraiy  be  shown.     Thompton  v.  Momtm,  2  Gal.  99. 

2.  K  money  demand,  after  matunty,  draws  interest,  at  irtiatever 
rate  was  expressed  in  tho  written  contract.  NotwithstoucUng  thai 
nothing  is  said  about  interest  afler  maturity,  a  judgment  on  such  con- 
tracts bears  the  same  rate  of  interest,  as  named  therein.  Kolder  v. 
Simtk,  2  Cal.  597. 

3.  Where  the  holder  of  a  mortgage  on  a  lot  of  land,  agreed  to 
waive  his  Uen,  in  favor  of  a  person  who  advanced  money  to  erect  a 
bulling  thereon,  and  no  mention  was  made  of  interest,  aoA  the  party 
who  advanced  the  money  to  erect  tho  building  afterwards  agreed  with 
the  mortg^or  for  five  per  cent,  per  month,  hdd,  as  against  the  mort- 
gagor this  charge  of  interest  might  be  enforced,  yet  it  cannot  enter 
into  the  equity  of  the  mortgagee,  and  as  against  him  no  more  than 
legal  interest  can  bo  enforced.     Qodfrey  v.  Caldweli,  8  CaL  101. 
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4.  np<m  a  monej  demand,  bearing  interest,  on  nhich  pajmenta 
kaTs  been  made  after  maturity,  Uie  proper  method  of  computing  Uie 
interest,  ifl  stated  hj  Chancellor  Kent,  in  Cormectieut  v.  Jackaon,  1 
Johnson's  Ch.  R.  13.  But  where  the  pluntiS*  adopts  a  system  of 
casting  the  interest  both  on  the  debt  and  the  payments,  and  carried  this 
thiongh  the  whole  time  of  their  dealing,  until  the  debt  was  pud,  the 
court  will  not  disturb  l^e  Terdict.     Backus  v.  Minor,  3  Cal.  231. 

o.  In  an  action  upon  a  judgment  of  a  foreign  state,  where  the 
record  is  Enlent  aa  to  interest,  it  must  be  shown  by  competent  testi- 
mony that  judgments  bore  interest  by  the  laws  of  such  state,  and  Uie 
rate  of  interest.     Cavendar  v.  Chdldy  4  Cal.  250. 

6.  The  interest  due  on  a  note,  or  obligation,  up  to  the  time  (^ 
judgment,  should  be  added  to  the  principal,  to  constitute  the  judg- 
ment, and  interest  then  at  the  agreed  rate  to  run  on  the  whole  judg- 
ment, until  paid.     Gut/  v.  Franklin,  5  Cal.  416. 

7.  A  written  agreement  to  pay  mora  than  ten  per  cent,  interest 
per  annum,  for  indebtedness  incurred  prior  to  the  date  of  the  otm- 
tnot,  is  void  for  want  of  consideration,  as  to  the  excess  of  interest  up 
to  the  date  of  the  contract.     Adanu  v.  Hattingi,  6  Cal.  126. 

8.  The  law  does  not  tolerate  the  payment  of  more  than  leg^ 
interest  upon  money,  except  when  there  is  an  express  written  agree- 
ment, and  a  higher  rate  of  interest  cannot  therefore  be  proved  as  Uie 
measure  of  damages.     Oro^  v.  JHeDermitt,  ^  Cal.  146. 


INTERVENORS. 

1.  The  16th  and  ITth  sections  of  the  Practice  Act  provide,  ttiat, 
in  case  of  the  transfer  of  any  interest  in  the  action  during  its  pen- 
dency, the  suit  may  be  continued  in  the  name  of  the  ori^nal  partf, 
or  the  court  may  allow  the  persona  to  whom  the  transfer  is  made,  to 
be  substituted  in  the  action,  without  prejudice  to  their  interests.  By 
the  72d  section  of  the  act  regulating  ciril  cases,  passed  May  13th, 
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1854,  it  is  expressly  prorided,  that  "  a  third  person  maj  interreDe 
either  befwe  or  after  iasue  has  been  joined  in  the  case,"  and  under 
such  circnmetanees  it  irould  be  error  in  the  court  below  not  to  permit 
a  party  to  intervene.    Brookt  t.  Hager,  5  Gal.  281. 

2.  Where  parties  interrene  in  a  suit,  and  no  objecti<Hi  was  raised 
to  the  anthority,  in  the  court  below,  but  the  interrentiini  was  filed, 
and  the  pltuntiff  answered,  mmplj  denying  the  allegations  contained 
therein,  and  the  parties  went  to  trial  upon  the  issue  thus  made :  Hdd^ 
that  it  is  too  kte  to  object,  for  the  first  time,  in  the  appellate  court, 
^at  the  proper  mode  of  proceeding  was  not  adopted  by  the  interreo- 
ors.    McKeniy  v.  Gladwin,  Hugg  ^  Co.,  10  Cal.  22T. 

S.  Where,  on  any  ground,  Uie  court  below  refuses  the  relief  prayed 
for  by  a  bill  of  intervention,  it  is  only  error;  the  remedy  is  by  ap- 
peal, and  it  will  not  justify  a  mEmdamus.  Ijadlum  t.  Fourth  Dis- 
trict Court,  9  Cal.  7. 

4.  In  an  action  to  ibreclose  a  mortgage,  made  by  the  husband,  oa 
^e  homestead,  the  wife  bemg  a  necessary  part^  to  a  full  acynstrae&t 
of  die  controversy,  should  be  allowed  to  intervene;  this  is  a  ri^t 
which  belongs  to  her  by  the  statute  of  this  state.  Sargent  i.  D^bon, 
6  Cal.  604. 


INJUNCTION,  See  Chancery. 

I.     Gbnkballt. 

a.  To  protect  lands  from  sale. 

b.  When  injunction  will  not  lie. 
e.     When  injunction  irill  Ue. 

II.    Service  of  Injonctcoh. 
ni.    Modification  of  Injuhctiok. 

IV.      PABtAQES. 

a.    By  whom  to  be  assessed. 
V.    Jdrisdiction  to  isacE  Ikjchchon. 
VI.    Appeal, 
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INJUNCTION. 


I.    Gekxrallt. 


1.  Where  suit  has  been  commenced,  before  a  magietrate,  against 
the  drawer  of  a  prize  in  a  lottery,  to  forfeit  the  prize  drawn,  to  the 
state,  nnder  the  statute,  a  bill  for  an  injunction  agwust  the  owner 
of  the  lottery,  to  restrain  him  from  diepoBing  of  the  prize  until  the 
decifflon  of  the  suit,  will  properly  lie  in  the  district  court.  People  y. 
Kent,  6  Cal.  89. 

2.  To  entitle  a  par^  to  an  iigunctioa  in  a  case  of  unieance,  the 
injury  to  be  restruned,  must  be  euch  sa  cannot  be  adequately  compen- 
sated by  damages,  or  it  must  be  irremediable,  or  lead  to  irreniediable 
uuschief.     Middleton  t.  FranMiriy  3  Gal.  238. 

8.  The  writ  of  injunction  can  only  be  issued  where  the  bill  of  com- 
plunt  makes  out  a  case  of  equitable  jurisdiction.  In  all  cases  involy- 
ing  amply  the  questioD  of  taxation,  tiie  issue  is  strictly  one  at  com- 
mon law,  and  courts  of  equity  can  take  no  cognizance  tfiereof.  Mm- 
turn  T.  S<a/a,  2  Cal.  590. 

4.  Where  parties  merely  file  an  injunction  bond  without  signing 
it,  no  liability  attaches  to  them.  In  no  case  in  an  action  on  a  bond  or 
written  undertaking,  can  constracdve  parties  be  made  jointly  liable 
with  the  proper  obligors.     Flint  v.  Lttukay,  4  Cal.  88. 

5.  Where  a  suit  has  been  commenced,  in  a  district  court,  by  A 
a^inst  B,  and  an  injunction  granted  in  the  suit,  restraining  B  from 
disturbing  A's  possesaon  of  the  land,  which  is  the  subject  of  the  suit, 
the  record  of  such  case,  showing  the  injunction,  should  operate  to 
restrun  the  prosecution  of  a  suit  commenced  by  B  in  another  district 
court,  inrolving  the  same  matter  of  controversy.  EngeU  t.  Lubec,  4 
Cal.  81 

6.  The  comity  which  one  court  owes  to  another,  of  concurrent 
jtuiacbction,  should  prevent  the  one  from  lending  itself  aa  an  instru- 
ment in  penmttiug  a  contempt  of  the  process  of  the  other.    lb. 

a.     To  protect  land  from  gale. 
T.     The  right  of  a  party  to  hare  his  title  to  land  protected  from  a 
sale  which  mi^t  create  a  cloud  upon  it,  is  upheld,  and  should  be  pro- 
tected by  injunction.     Qv.y  r.  Hermance,  6  Cal.  73. 
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8.  An  injunction  ought  not  to  be  alloved  in  an  action  of  tr^- 
pasB,  unless  it  appear  that  the  injuiy  vill  be  irreparable,  and  cannot 
be  compensated  in  damages.  On  an  application  for  an  injunction  it 
is  not  Bufficient,  that  the  affidavit  alleges  that  the  injur;  will  be  irrep- 
arable, but  it  must  show  the  court  how  and  whj  it  would  be  so. 
Waldron  v.  Marsh,  6  Cal.  119. 

b.  When  Ityvnction  vtUI  not  Ue. 
d.  Whore  an  assessment  was  laid  upon  lands,  for  the  purpose  of 
improving  a  street,  thereby  benefitting  the  property  of  the  plaintiff  in 
common  with  the  property  of  other  persons  owning  lots  on  the  same 
street ;  and  the  improvements  were  completed  without  the  plwntifib 
interposing  to  prevent  it,  be  cannot  then  bj  injunction  avoid  the  pay- 
ment of  his  portion  of  the  asBessment^-on  the  ground,  that  he  who  asks 
equity  muBt  first  do  equity ;  but  had  the  injunction  bill  been  filed 
before  the  woric  commenced,  the  court  would  have  felt  bound  to  inquire 
into  the  regularity  of  the  aSBessment.  Weber  v.  Tlie  C%  of  Stm 
FraneitcOy  1  Cal,  455. 

10.  Where  a  complfunt  set  forlli  that  die  plaintiff  was  the  assignee 
of  a  lease,  executed  between  the  defendant  wid  a  previous  lessor,  for 
certain  lands,  with  right  to  receive  the  rente,  which  were  payable  in 
kind,  and  that  defenduit  had  refused  payment  of  the  rent,  and  waa 
removing  the  crop  with  intent  to  de&aud  plaintiff  of  bia  share,  and 
prayed  an  injunction  to  restrain  lum :  Mdd,  to  sustain  the  injunction 
in  such  case  it  was  necessary  for  t^e  bill  of  complaint  to  aver  eitiier 
the  insolvency  of  the  defendant,  or  that  he  was  witiioat  property  which 
could  be  made  the  subject  of  attachment  or  execution ;  without  either 
of  these  averments,  the  bill  ts  too  defective  to  sustain  the  order  fw  an 
injunction  and  receiver.     Oregory  v.  Hay,  3  Gal.  3S2. 

11.  Where  on  an  action  brought  and  injunction  granted  for  an 
account  of  partnership  property,  and  to  restnun  the  defendant  from  fui^ 
ther  interfering  or  controlling  it,  and  for  the  appointment  of  a  receiver 
to  take  possesion  of  the  social  assets,  and  where  the  allegations  in  the 
bill  are  general  in  their  nature,  alleging  waste,  and  improper  applica- 
tion of  money,  which  allegations  are  fully  denied  by  the  answer,  the 
injunction  will  be  disBolved,  and  the  prayer  denied.  WiVianuon  v. 
Mtmroe,  3  Gal.  383. 
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12.  Where  a  promtssor;  note  has  been  stolen,  and  the  maker  sued 
opm  it,  and  judgment  obtained  against  him,  and  he  then,  on  a  state- 
ment of  the  facta,  obtuns  an  injunction  to  Btay  the  collection  of  the 
jodgmenfc,  the  court  say,  that  "  the  action  taken  oomes  too  late ;  he 
ongbt  to  have  filed  hia  bill  before  judgment  -was  rendered  against  him, 
aod  then  bis  remedy  vould  have  been  perfect,  as  he  could  have 
enjoined  the  partj  saing  him.  from  proceeding  in  his  suit  until  he 
had  fully  answered  and  made  the  disoorery  sought  for."  JVorria  t. 
2>enton,  2  Cal.  378. 

13.  An  injunction  to  restrain  a  tax  collector  from  selling  Pacific 
Rfareet  wharf,  on  an  allegation  of  irreparable  injury,  made  by  the 
ptuntaff,  cannot  be  sustained.  It  should  appear  to  tbe  court  from  the 
&ets  set  forth  in  the  biH,  that  an  irreparable  injury  would  be  caused 
by  the  sale.     DeWitt  r.  Hm/»,  2  Cal.  463. 

14.  To  entitle  the  plaintiff  to  the  equitable  interpodtion  of  the 
otmrt,  he  must  show  a  proper  case  for  tbe  interference  of  a  court  of 
chancery,  and  one  in  which  he  has  no  adequate  or  complete  relief  at 
law.    lb. 

15.  An  injunction  will  not  lie,  to  restrain  the  collection  of  a  judg- 
ment against  the  plaintifi'  in  favor  of  the  defendant,  on  the  ground  that 
the  judgment  was  for  a  bahtnce  of  purchase  money  of  land,  sold  by 
the  defendant  to  the  pluntiff  under  covenant  for  a  good  title,  while  in 
&ct  tbe  grantor  had  no  title,  so  long  as  the  pliuntiff  remains  in  pos- 
Besnon  without  offering  to  rescind  the  contract  and  return  the  possae^- 
non  to  the  defendant ;  the  defendant  having  made  valuable  improve- 
ments does  not  take  the  case  out  of  the  rule.  Jaciaon  v.  Norton,  6 
Cal.  187. 

16.  An  injunction  will  not  lie,  to  enjoin  the  proceedings  upon  a 
judgment  taken  by  de&ult,  on  the  groimd  that  the  sheriff 's  return  on 
the  summons  does  not  show  the  place  in  which  service  was  made, 
where  more  than  forty  days  had  elapsed  before  the  entry  of  de&nlt. 
Pia,  T.  ^«*rf,  6  Oal.  294. 

17.  Where  a  verdict  has  been  obtwned  at  law  ag^nst  a  defendant 
and  he  neglects  to  apply  for  a  new  tnal  within  the  time  appointed  by 
law,  courta  of  equity  wUl  not  entertun  a  IhU  to  enjoin  the  judgment, 
CD  the  ground  tlut  the  ori^nal  demand  was  unoonmientious.  Phdpi 
V.  Peabody,  7  Cal.  SO. 


18.  A  person  who  has  settled  for  agncnltiual  purposes  apoQ  any 
of  the  mioiDg  lands  of  this  state,  has  settled  npon  such  lands  subject 
to  the  rights  of  miners,  who  ma;  proceed  to  extract  any  valuable 
metals  there  may  be  found  in  the  lands  so  occnpied,  and  no  injunction 
can  be  susttuoed  to  restrm  them  from  nuning.  McOUnto<^  r.  Bry- 
den,  5  Cal.  97 ;  atche*  v.  B»reU,  5  Gal.  36. 

c.     When  iryune^on  mil  He. 

19.  A  writ  of  injoDction  will  lie,  to  restnun  trespass,  in  entering 
upon  a  mining  olfum,  and  removing  auriferous  quarbs  there&om,  where 
tiie  injury  threatens  to  be  continuous  and  irreparable.  The  removal 
of  gold  from  amine,  is  emphatically  taking  away  the  entire  substance 
of  the  estate,  and  comes  within  that  class  of  trespass  in  which  injuno- 
tjons  are  now  universally  granted.  Merced  Mining  Co.  v.  Fremont, 
7  Cal.  317. 

20.  To  sustain  an  injunction  for  the  divertdng  of  water  from  the 
plaintiff's  ditch,  it  must  be  alleged  in  the  bill  that  the  injury  was  con- 
tinuing, or  threatened  to  be  continaed.  The  writ  of  ityuncticm  must 
be  based  upon  equitable  circumstances.     Coker  v.  Simpion,  1  Cal.  340. 

21.  No  equitable  remedy  can  be  had,  for  a  mere  past  diversion  of 
a  wateivcourse,  but  where  the  injuty  is  continuing,  relief  may  be  ap- 
propriately sought  in  equity  by  injunction.  Tuolumne  Water  Co.  v. 
C/u^pmany  8  Cal.  392. 

22.  Where  a  suit  was  properly  brought,  to  test  the  question  as  to 
the  priority  of  appropriation  of  water  by  a  mining  company,  the  prayer 
for  an  injunction  to  prevent  future  injury,  was  properly  granted. 
Mariwi  V.  BickneU,  10  Cal.  217. 

23.  Where  A  leased  Aimiture  to  B,  and  during  the  lease  Y  bought 
it  of  A,  B  remaining  in  possession,  and  acknowled^g  F's  title,  and 
being  in  this  condition,  it  was  levied  on  by  J,  the  sheriff,  on  process  of 
R  against  A,  when  F  filed  his  bill  to  enjoin  the  sale  :  Seld,  that  ihe 
remedy  by  injunction  is  proper  under  such  circumstances ;  as  the  owner 
baring  no  immediate  right  to  possession,  it  is  the  only  speedy,  and  ad- 
equate remedy.     Ford  v.  Bigb;/,  10  Cal.  449. 

24.  An  injunction  is  a  proper  remedy  against  a  trespasser  upon 
lands,  to  restriun  him  from  cutting  down  trees  or  committing  other  irrep- 
arable injury.     Bm^xUw  t.  EtteU,  5  Cal.  108. 


25.  A  court  should  refuse  to  dissolve  an  iDJnnctaon,  where  seTend 
defendants  hare  been  sued,  and  011I7  a  part  of  them  answered.    lb. 

26.  The  injunctioii  is  a  mere  remedial  process,  and  where  the  party 
obtaining  it  has  also  obttuned  judgment  upon  his  cause,  thus  establish- 
ing bis  right  to  the  main  reUef  applied  for,  the  supreme  court  will  not 
revise  ihe  propriety  of  granting  tlie  writ.     Sicks  t.  Davit,  4  Gal.  67. 

n.    Service  op  Ihjuitction. 

27.  An  injunction  order  is  iDoperatire,  until  die  undertaking  re- 
quired bj  the  statute  be  ^ren.  A  party  agunst  whom  an  injunction 
has  been  issued,  is  not  bound  to  obey  it,  untdl  after  due  eerrice  thereof 
on  him,  giving  him  verbal  notice  that  an  order  enjoining  him  has  been 
made,  is  not  sufficient.  An  injunction  order,  and  the  due  seirioe 
thereof,  on  the  party  enjoined,  does  not  operate  to  enlarge  the  time 
vithin  which  an  act  is  required  to  be  done  by  the  party  procuring  the 
order.     SlHott  v.  O^onu,  1  Cal.  896. 

28.  Semble — that  if  a  party  be  in  court  when  an  injunction  order 
is  issued,  and  thus  has  personal  knowledge  of  it,  he  will  be  bound  by 
it.     lb. 

m.    Modification  of  Injunction. 

29.  The  judge  who  issues  an  order  of  injunction  has  a  right  to 
modify  such  an  order,  under  provisions  of  section  334  of  the  Practice 
Act.  If  the  judge  erred  in  making  the  order,  the  remedy  of  the 
plaintiff  is  by  appeal.  A  mandamus  will  not  lie,  to  compel  &e  court  or 
judge,  to  attach  the  defendant  for  contempt,  for  proceeding  in  conibr- 
mity  to  such  modified  order.  Frenwnt  v.  Merced  Mining  Co.,  9 
Cal.  18. 

IV.    Dahaobs. 

80.  Damages  may  be  recovered  on  an  injunction  bond,  where  the 
injonclion  has  been  improperly  issued ;  and  where  an  injunction  is  dis- 
solved, the  judgment  of  dissolution  is  conclusive,  and  in  a  suit  upon 
the  bond,  the  only  question  is  the  amount  of  damages  sustained.     But 
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where  an  injunction  is  dissolred,  and  the  sut  disnussed,  bj  the  actioD 
of  the  part;  who  obtuaed  it,  it  is  do  admia^on  that  the  injunction  vu 
improperly  sued  oat,     GeUbm  y.  Wlaiesidet,  3  Cal.  309. 

SI.  When  a  sdt  ia  brought  i»i  an  injunction  boud,  it  is  oeceseaij, 
in  order  to  maintun  the  aclaim,  that  it  should  be  shonn  that  there  was 
no  proper  cause  for  the  injunction.     lb. 

82.  Where  an  action  is  brought  on  an  injuDCtion  bond,  the  defend- 
ant cannot  set  up  as  a  defense,  that  the  businesa  enjoined  and  for 
which  damages  are  clumed,  was  a  public  nuisance  ;  the  obligation  of 
Ae  contract  cannot  be  avoided  in  this  way.  Oumningham  y.  Breed, 
4  Cal.  884. 

83.  An  action  on  the  case,  will  not  lie  for  improperly  smng  oat  an 
bjuDCtion,  unless  it  is  charged  in  the  declaration  as  an  abuse  of  tlie 
process  of  the  court,  through  malice,  and  without  probable  cause. 
JRobmson  t.  Kdlum,  6  Cal.  399. 

34.  In  an  action  upon  an  mjunction  bond,  the  principle  is  not  only 
just  in  equity,  but  sound  in  law,  that  all  the  damages  to  which  a  party 
may  be  put,  by  the  wrongful  iseuance  of  an  injunction,  should  be  recov- 
erable in  an  action  npon  such  bond,  and  reasonable  counsel  fees 
should  be  included  in  those  damages.  The  case  of  Heath  v.  Lenty  1 
Cal.  410,  is  overruled.     ThcM  v.  Qwm,  3  Cal.  216. 

a.     B^  whom  to  be  axtetted. 

35.  The  statutes  giving  a  remedy  by  injunction,  declare  that  tiie 
damages  snstained  by  the  wrongful  suing  out  of  the  writ,  shall  be 
usessed  by  a  referee.  When  the  pliuntiff  files  his  undertaldng,  he  is 
deemed  to  have  waived  his  right  to  a  trial  by  jury,  and  consented  to 
this  mode  of  proceeiHng.     Rmtell  r.  EUiolt,  2  Cal.  245. 

V.    Jurisdiction  to  ibscb  Injunction. 

8ti.  The  grant  of  authority  to  the  county  judge,  to  award  injonc- 
tions  in  cases  brought  in  the  district  courts,  is  not  trenching  upon  the 
Bmits  of  jurisdiction  of  any  of  the  courts ;  it  is  a  mere  power  to  iasna 
a  process,  auxiliary  to  the  proper  jurisdiction  of  the  district  conrt.  The 
county  judge  does  not  try  or  decide  the  case,  nor  doea  any  court  <d 
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irineh  he  is  judge  take  jarisdiotion  of  it;  he  only  issaes  a  meme  pn>- 
oMB.     Thompson  v.  WiHiamt,  6  Cal.  88. 

37.  When  the  coanty  judge  exercises  the  power  ^ven  him  by 
atahite,  of  granting  an  injunction  upon  a  bill  filed  in  the  district  court, 
hJB  act  is  auxiliary  to  the  jnriadiclaon  of  that  court,  and  must  have  the 
same  force  and  efficiency  for  all  purposes,  as  if  it  were  the  direct  act  of 
the  latter.  Such  an  order  may  be  appealed  &om,  in  the  same 
manner  aa  if  made  by  the  district  court.  When  the  answer  de- 
mea  all  the  equities  in  the  bill,  the  order  for  an  injunction  should  not 
be  granted.     OrmdaS.  v.  Woods,  6  Gal.  449. 

VI.    Appbal. 

S8.  The  perfecting  an  appeal  does  not,  in  the  least,  affect  an  in- 
jonctioD,  and  after  an  appeal  b  taken,  and  the  appellant  violates  tiie 
terms  of  the  injunction,  if  the  court  below  refuses  to  issue  an  attach- 
ment to  punbh  the  party  for  contempt,  a  ■mand/i-mu*  will  be  issued  by 
the  supreme  court  to  compel  the  court  below  to  issue  the  attachment, 
and  enquire  into  the  contempt.  Merced  Mining  Co.  v.  Frenumt,  1 
Cal.  130. 

39.  An  appeal  docs  not  lie  from  an  order  refunng  an  injunction. 
Bichardt  v.  McMillan,  6  Cal.  422. 

40.  On  an  appeal  from  an  order  dissolving  an  injunction,  where 
the  record  contains  a  large  mass  of  affidavits  and  other  matter,  where 
no  brie&  and  no  abstract  of  facts  are  on  file,  and  it  is  only  alleged, 
in  general  terms,  that  the  court  erred  in  dissolving  the  injunction. 
The  appellate  court  will  not  look  through  this  large  record  for  errors, 
when  none  have  been  stated  by  counsel.  Mokelmnne  Bill  0.  and  M. 
Co.  Y.  Woodbury,  10  Cal.  187. 


INN-KEEPERS. 

1.  An  inn-keeper,  like  a  common  carrier,  is  the  insurer  of  the 
goods  of  his  guest,  and  is  bound  to  keep  them  safe  from  burglars  and 
robbers  without,  as  well  as  firom  thieves  within,  his  house ;  but  he  can 


be  held  to  this  strict  liftbilitj  onl;-  for  sncli  goods  as  are  brought  into 
his  house  hj  trarelera  in  the  character  of  guests.  Matter  y.  Brown, 
1  Cal.  122. 

2.  If  tlie  properly  be  deposited  wiQi  an  inn-keeper  as  bulee,  he 
will  be  held  to  the  ezeroise  of  oz^insaj  diligence,  and  uiswerable  for 
no  more  thaiu  ordinary'  neglect.     lb. 


INSOLVENTS. 

I.     VOLUHTAaT  AssiQiTMBirr. 
II.    Application  m  Isbolvbncy — ^how  iude. 

a.    In  what  Courte  to  be  made, 
ni.    Petition  ahd  Schedolb — what  thbt  must  state. 
IV.     Objections  to  dischakoe — when  to  be  hbaild. 
'  V.    Homestead,  Se*  Homestead. 
VI.    Who  are  not  enttelbd  to  dischabob. 
VII.    Who  may  be  DiscHAfiasD. 
Vin.    Decree  of  dischar<3e. 
IX.     Okdbr  op  Couet  does  not  stay  the  Statute  op  Limi- 
tation. 
X,    Dkbts  op  Insolvent  may  be  revived  by  verbal  promise. 


I.    Voluntary  Assionmbnt. 

1,  All  Toluntary  assignments  of  insolvent  debtors,  executed  for 
the  benefit  of  creditors,  are  void,  unless  made  in  confonnity  with  Uie 
statute  of  May  4th,  1852,  entitled,  "  An  act  for  the  relief  of  insolvent 
debton,  and  protection  of  creditors."  The  decision  of  this  question, 
turns  upon  the  construction  of  the  39th  section  of  the  act  referred  to, 
which  declares,  that  no  assignment  of  any  insolvent  debtor,  other  than 
as  provided  in  this  act,  shall  be  legal  or  binding  on  creditors.  There 
can  be  no  doubt,  that  the  legislature  mtended  to  strike  down  every 
species  of  assignment,  except  those  made  in  conformity  with  the 
statute.     CA^ever  v.  Bapg,  8  Cal.  471. 

2.  An  assignment  for  the  benefit  of  creditors  who  ivould  consent 


to  extend  Hie  time  for  payment  of  their  cltume,  is  invalid.  It  is 
equally  invalid,  if  made  to  third  parties,  who  have  guaranteed  the 
demands  of  certun  creditors.     QnwAen  v.  Page,  6  Gal.  138. 

3.  A  partial,  or  Bpecial  aadgnment  is  equally  aa  void  aa  a  general 
tSBignment ;  both  being  against  tlie  poKcy  of  the  statute,  and  calcu- 
lated to  hinder  and  delay  creditors.     lb, 

n.    Applioatiom  ih  Ihbolybnct  how  madb. 

4.  ApplicatJOD  in  insolvency  cannot  be  made  in  the  j<Hnt  name  of 
partnera,  as  there  is  no  authori^  for  such  proceeding  in  the  act,  and 
conseqaently  the  court  has  no  jurisdiction.  In  order  to  veat  the  covtrt 
with  jurisdiction,  the  petitioner  must  show,  on  the  face  of  his  applica* 
tion,  such  a  state  of  beta  as  will  entitle  him  to  a  discharge.  Meyer 
V.  Kofdnum,  8  Cal.  44. 

a.  In  what  CourU  to  be  made. 
6.  Cases  in  insolvency,  under  the  insolvent  debtor's  act  of  1852, 
are  special,  within  the  meaning  of  the  constitution,  the  jurisdiction  of 
which  the  legislature  has  the  right  to  dispose  of,  and  vest  in  any  of 
die  courts  of  this  state  of  original  civil  Jurisdiction.  In  the  exercise 
of  a  legitimate  power,  the  legislature  has  given  jnrisdictioD  in  these 
cases,  to  both  the  district  and  county  courts,  which  hold  it  concur- 
rently.    Sarper  v.  Freelon,  6  Cal.  76. 

6.  Where  a  decree  of  discharge  in  insolvency  is  made  at  chambers, 
in  a  different  county  from  the  one  in  which  the  proceeding  was  insti- 
tuted, it  is  invalid ;  a  discharge  under  the  insolvent  act  is  not  a  mere 
chamber  order,  but  a  judgment  of  the  court,  and  must  be  made  in  the 
same  county  where  the  proceedbgs  were  instituted,  unless  changed  to 
another  by  order  of  court.     Tamer  v.  Mcllhany,  6  Cal.  287, 

7.  To  foreclose  a  mortgage  agunat  an  iosolvent  debtor,  it  is  not 
necessary  to  transfer  such  cause  to  Ae  court  in  which  the  insolvent 
has  presented  his  schedule.     Bix  v.  MeHemryy  7  Cal.  87. 

III.    Petition  and  Schbdulb — what  they  must  btatk. 

8.  The  third  section  of  the  insolvent  act,  requires  the  petitituer  to 
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INSOLVENTS. 


give,  in  lis  schedolo,  "  &6  Qsmes  of  his  creditors,  if  known ;"  futdi  (he 
24th  section  restricts  his  release  and  discharge,  to  debts  and  liatulitiee 
specified  in  the  schedule.  The  requirements  of  the  act  must  be  stricUj 
Showed ;  a  fulure  to  comply  with  its  provisions,  will  deprive  the  peti- 
tioner of  its  benefit ;  where  the  schedule  does  not  give  the  name  of 
the  plaintifi*  as  a  creditor,  nor  state  that  the  applicant  was  ignorant  <^ 
the  name  of  the  owner  of  the  note,  it  is  insufficient.  If  the  petitioner 
did  not  know  the  name  of  the  owner,  that  circumstance  ^onld  be 
stated  in  the  Bchedule.  The  absence  of  such  statement  cannot  be 
obviated  bj  proof  at  the  trial.     Judton  r.  Atvnll,  9  Cal.  477. 

9.  A  party  who  seeks  the  benefit  of  the  insolvent  law,  must  comply 
strictly  with  its  providons ;  evoiy  demand  must  be  correctiy  described, 
and  the  name  of  each  creditor  given,  if  known ;  if  not  known,  that  feet 
must  be  stated.     McAUitter  v.  Strode,  7  Cal.  428. 

10.  On  a  petition  for  a  discharge  from  his  debts,  under  the  in- 
Bolrent  act,  it  is  nnnecessary  for  the  petitioner  to  allege  that  the  debts 
were  created  in  this  state.    Sharp  v.  Hia  Creditors,  10  Cal.  418. 

11.  A  creditor,  whose  name  has  been  omitted  in  the  schedule  of 
an  insolvent  debtor,  under  our  statute,  can  be  allowed  to  iotervene  for 
the  purpose  of  oppoung  the  insolvent's  discharge.  The  intention  of 
the  statute,  was  to  throw  all  the  assets  into  one  common  fund,  for  the 
benefit  of  all  the  creditors,  and  the  omis^n  of  a  creditor  may  operate 
as  a  fraud  upon  his  rights.     Lambert  v.  Slade,  4  Gal.  S87. 

IV.     Objections  to  di80HABj3E — whbs  to  bb  hbakd. 

12.  The  date  of  the  publication  of  notice  to  creditors,  nnder  onr 
insolvent  act,  is  the  first  day  on  which  the  notice  was  published.  The 
judge  before  whom  the  prooeedtogs  in  insolvency  are  bad,  may  bear 
the  objection  of  creditors,  either  in  open  court  or  at  chambers.  All 
intendments  are  in  favor  of  the  regularity  of  the  proceedings  in  the 
conrt  below.  The  insolvent  law  of  tius  state  is  not  obnoxious  to  aay 
provision  of  the  oonstitution  of  this  state.    Clark  v.  .fic^,  6  Cal.  600. 

Y.      HOMBBTBAD,  See  HOHESTBAD, 

18.    There  is  no  role  of  law,  which  prevents  a  debtor,  ia  insolveDt 


INSOLVENTS. 


circomsUoceB,  frftm  applyiDg  his  property  to  the  payment  of  one  debt 
rather  tiiaD  another ;  so  irhere  a  pereon  in  fulrng  circumstancee,  wi& 
money  on  band,  pays  off  a  debt  secured  by  a  mortgage  on  his  home- 
stead, U  is  not  illegal,  nor  an  act  to  hinder,  delay  or  defraud  crod- 
itMs.     Randall  v.  Bt^fftm,  10  Cal.  491. 

VI.      Wee  ARE  NOT  BNTITLBD  TO  DISCHARQB. 

14.  The  13tfa  section  of  the  act  of  May  4th,  1852,  provides,  that 
*'  idl  insolvent  debtors,  owing,  of  accountable  iq  any  manner,  for  pubUc 
fonda,  or  property  of  whatever  nature  or  kind ;  all  unfaithful  deposi- 
taries ;  alt  such  as  refuse  or  neglect  to  pay  up  all  funds  received  by 
.  them,  as  bankers,  brokers,  commission  merchants,  or  for  money,  goods 
or  effects,  received  by  them  in  a  fiduciary  capacity,  shall  be  denied 
the  benefit  of  this  act.  The  district  court,  acting  as  a  court  of  limited 
or  inferior  jurisdiction,  in  these  matters,  must  first  ascertain,  that  the 
person,  the  subject  matter,  and  the  relief  sought,  are  within  the  statute, 
before  its  jurisdiction  will  attach.  The  court  can  have  no  jurisdiction 
for  any  purpose,  when  the  proceedings  show  the  party  to  be  beyond 
the  pale  of  the  act,  and  the  subject  matter  beyond  the  jurisdiction  of 
the  court ;  for  these  reasons  the  district  courts  have  no  jurisdiction  in 
aay  of  the  cases  demed  by  the  act.    Cohen  v.  Barrett,  5  Cal.  195. 


VII.    Who  mat  bk  discharged. 

15.  The  insolvent  debtor's  act,  provides  for  the  discharge  of  in- 
solvent debtors,  and  of  no  others.  A  party  whose  assets  are  forty  per 
cent  above  his  liabilities,  cannot  be  considered  insolvent.  Eunt  v. 
mt  Cremon,  9  Cal.  45. 


VIII.    Decree  of  discharqb. 

16.  An  application  for  a  discharge  in  insolvency,  is  a  special  pro- 
ceeding in  the  nature  of  an  action,  in  which  the  applicant  is  plaintiff, 
and  his  creditors  defendants.  They  may  appear  and  contest  his  appli- 
cation, sad  if  aggrieved  by  the  judgment,  may  appeal  within  twelve 
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months.  If  not  reversed  on  ftppetJ,  the  judgment  of  the  court  is  cod- 
ciumve,  as  between  6ie  partiea.  The  petition,  schedule,  and  affidavit, 
are  &e  pleadings  on  the  port  of  the  pluntiff,  and  if  sufficient  to  entitle 
the  applicant  to  his  discharge,  an;  irregalaritj,  or  defect  of  form, 
must  be  taken  advantage  of  before  judgment.  KoMman  v.  Wriffhty 
6  Cal.  230. 

17.  A  defective  statement,  in  the  schedule  of  the  insolvent,  as  to 
certain  promissory  notes,  which  constitute  a  portion  of  his  debts  and 
liabilities,  does  not  go  to  the  validity  of  the  entire  proceedingB.  The 
statute  restricts  the  effect  of  Uie  decree  of  discharge  to  such  debts  and 
UabililieB  as  are  set  forth  in  the  schedule,  and  means  such  debts  and 
liabilities  as  are  set  forth  with  the  requisite  particularity.  Slade  v. 
Sis  Creditort,  10  Cal.  483. 

18.  A  decree  of  discharge,  under  the  insolvent  act,  from  the  pay- 
ment  of  a  note,  secured  by  mortgage,  does  not  release  the  lien  of  tiie 
mortgage ;  but  &e  mortgagee  on  a  foreclosure  is  not  entitled  to  a 
decree  agunst  &e  mortgagor,  for  any  deficiency  which  might  remain 
after  the  application  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises.    Luming  v.  Brady  ^  GiUon^  10  Cal.  265. 


IX.    Ordee  of  Coubt,  does  not  btat  thb  Statdtb  of  Limitatioh. 

19.  An  order  of  court  made  pendmg  the  proceedings  in  insolvency, 
does  not  have  die  effect  to  stay  the  statute  of  limitation.  Itaae  v. 
Swift,  10  Cal.  71. 


X.    Debts  of  Insolvent  mat  be  hbvivbd  bt  verbal  peoiobb. 

20.  The  debt  of  an  inBolvent  bankrupt  is  due  iu  conscience,  not- 
withstanding his  discharge,  and  is  sufficient  cousideratiou  to  support  a 
subsequent  express  promise  to  pay.  A  verbal  promise  is  sufficient  at 
common  law,  and  there  ia  nothing  in  our  statutes  which  changes  the 
rule.     Fe^is  v.  D<Uy,  8  Cal.  84. 
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INSTRUCTIONS. 
I.    Gbmbeallt. 

II.      To   WHAT  ISSTRUCnONB  MOBT   SE  CONFINED. 

See  Tbial,  and  its  Ihcedents. 

I.    Generally. 

1.  Aq  erroneooB  instruction  of  a  judge,  may  be  assigned  as  error, 
if  there  be  any  evidence  rendering  it  pertinent  to  the  issue.  BuzzeU 
V.  Bemett,  2  Cal.  101. 

2.  It  is  error  to  instinct  a  jury,  *'  that  when  a  person  injuriously 
slanders  Hie  title  of  another's  roal  proper^,  malice  is  presumed."  It 
is  also  error,  to  instruct  them  that  fraud  cannot  lie  presumed,  but  can 
bo  established  by  circumstances,  bot  not  of  a  light  character ;  that  the 
ciroumstances  must  be  of  a  most  concltrave  nature.  McBamel  v. 
Baca,  2  CaJ.  826. 

3.  It  is  error  for  a  court  to  refuse  to  instruct  a  jury,  that,  if  they 
believe  the  conuderation  named  in  a  deed  from  defendant  to  plaintiff, 
was  obtained  by  fraud,  they  are  authorized  to  find  for  the  defendant.  lb. 

4.  The  whole  charge  of  a  district  jndge  to  the  jury,  should  be 
taken  togetlier,  and  when  considered  in  this  way,  if  it  appear  that  the 
jtuy  could  not  have  been  misled  by  it,  a  new  trial  will  not  be  granted, 
although  some  of  tlie  instmctiona  may,  in  slight  respects,  be  repugnant 
to  each  other.     Caninffton  v.  Pacific  Mail  8.  S.  Co.,  1  Cal.  475. 

5.  After  the  juiy  hare  retired,  it  is  error  to  dlow  them  to  come 
into  court,  and  receive  inatructionB,  in  the  absence  of  the  parties,  or 
their  counsel;  such  instructions  will  be  considered  important,  &om  the 
veiy  fact  that  the  jury  have  asked  &em.  Redman  v.  Chdnae^  5 
Cal.  148. 

6.  In  every  criminal  case,  tbe  instmetifnB  {^ven  and  refused, 
should  be  marked  and  «gned  by  the  jndge  who  tried  the  cause ;  any 
other  rule,  is  too  loose  and  uncertain  a  practice  to  bo  countonanced. 
PeopU  V.  Loekwood,  6  Cal.  205. 

7.  When  a  proper  instruction  is  asked,  and  refused  on  the  ground 
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that  the  same  had  been  akeadj  given  in  anotiier  instniction,  the  cause 
of  the  refusal  should  be  diatisctly  stated  to  the  jury,  to  be  (m  the 
ground  that  the  same  in  substance,  at  least,  had  been  given,  or  the 
verdict  will  be  set  aude.     People  v.  Hurley,  8  Cal.  800. 

8.  All  intendments  must  be  in  favor  of  sustaining  tbe  judgments 
of  courte  of  original  jimsdiction,  and  to  disturb  such  judgments,  it  is 
not  sufficient  that  error  may  have  intervened,  but  it  must  be  affirma- 
tively shown  by  the  record ;  therefore  the  naked  directions  of  a  court, 
unaccompanied  with  any  statement  of  facts,  cannot  satisfy  an  appellate 
court  of  substantial  error,  although  some  of  the  directions  may  not  be 
in  consonance  with  the  rules  of  law.     Nelson  v.  Lermm,  10  Cal.  49. 

6.  It  is  error  to  instruct  the  jury  to  "take  into  consideration  all 
the  case,  and  do  equal  justice  between  the  parties,"  as  tbe  jury  are  to 
pass  upon  the  facts,  and  the  court  upon  the  law.  Kelly  v.  Cmating- 
ham,  1  Cal.  365. 

10.  Courts  must  gjve  or  refuse  instructions  as  asked  for.  They 
may  modify  the  phraseology,  so  as  to  render  it  more  intelligible  to  ttie 
jury,  but  cannot  alter  the  sense.  Conrad  v.  Lindky,  2  Cal.  173  : 
Itiaaell  ?.  Amador,  3  Cal.  400. 

11.  It  is  error,  for  a  court  to  instruct  a  jury,  on  any  matter  not  pot 
at  iaane  by  the  pleadings.     Moore  v.  Teed,  S  Cal.  190. 

12.  Where  there  has  been  a  change  of  partners  in  a  firm,  it  is 
not  error  for  the  court  to  instruct  the  jury,  that  if  sufficient  time  had 
elapsed  between  the  dealings  of  the  plaintiffs*  with  the  old  finn,  and 
their  subsequent  transactions  with  the  new  firm,  to  put  a  reasonable 
man  upon  enquiry,  that  the  plaintiff  might  be  treated  as  a  new  dealer. 
Treadwell  v.  WeiU,  i  Cal.  260. 

13.  Where  an  erroneous  instruction  was  given  by  the  court  on  the 
trial,  bnt  it  appears  that  such  instniction  has  done  no  injury,  the  judg- 
ment must  be  affirmed.     Haskell  v.  MeHenry,  4  Cal.  411. 

14.  Whore  upon  the  conclusion  of  a  trial,  which  had  occapied  sev- 
eral days,  one  of  the  counsel  handed  to  the  court  a  large  number  of 
instructions,  covering  twenty  pages,  and  the  judge  having  no  time  to 
examine  them,  declined  to  give  any  of  them,  but  proceeded  to  inatmct 
the  jury,  without  reference  to  the  instractions  asked  by  uther  plain- 
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tiff  or  defendaot :  Held,  that  where  connael  demred  bo  large  number 
of  instractJoDS  ^ren,  it  wae  their  dat^  to  have  presented  them  to  the 
court  before,  or  duriog,  the  argument  of  the  cauae ;  where  this  is  not 
done,  it  is  not  incumbent  on  the  judge  to  atop  the  proceedings  of  the 
cause,  and  keep  the  jury  in  their  box,  until  he  can  investigate  the 
rarious  legal  propositions  contuned  in  the  instmctione.  And^ton  t. 
Parker,  6  Cal.  197. 

n.      To  WHAT  iNSTEUOnONa  MUST  BE  COKFINED. 

15.  Instructions  of  the  court  must  cooform  to  the  compluot;  so 
where  physicians  were  sued  for  mal-pr&ctice,  by  which  amputation 
became  necessary,  it  was  error  for  the  court  to  instruct  the  Jurj,  that 
if  they  believe,  from  the  evidence,  that  the  defendants  were  guilty  of 
negligence,  carelessness,  or  inattention  in  their  treatment  of  plaintjfTs 
wonnds,  by  which  he  was  caused  great  bodily  pain  and  suffering,  the 
pltuntiSr  is  entitled  to  a  verdict.  Moore  v.  Teed  and  Seegarden,  S 
Cal.  190. 

16.  The  instructions  given  by  the  court,  must  in  all  cases  be  con- 
fined to  die  matters  charged  in  the  pleadings,  and  the  testimony  ^ven 
thereon.     Ihome  v.  Ccd.  Stage  Co.,  6  Cal.  232. 

17.  Where  an  instruction,  proper  in  itself,  is  aeked,  but  wbBre 
there  have  been  no  facts  proved  to  substantiate  it,  it  must  be  refiu^d. 
Peoj^  V.  Hurley,  8  Cal.  390. 

18.  Where  instmctione  are  asked  that  have  no  relevancy  to  the 
question  submitted  to  the  jury,  it  is  no  error  to  refuse  to  give  them. 
Branger  v.  Chevalier,  9  Cal.  853. 

19.  In  chancery  cases,  conceding  tliat  the  instructions  asked  are 
proper,  it  is  a  matter  of  doubt  whether  the  refusal  to  g^ve  them, 
could  be  assigned  as  error.     lb. 

20.  Coorta  must  give  or  refuse  instructions  as  asked  for.  They 
may  modify  the  phraseology,  so  as  to  render  them  more  intelligible  to 
the  jury,  but  cannot  alter  the  sense ;  the  practice  of  substituting  the 
inebuctions  of  the  court,  for  those  asked  by  counsel  is  a  dangerous 
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one,  giving  rise  to  manj  perplexing  difficulties.     Chnrad  v.  LauSey, 
2  Cal.  1T3 ;  JanKm  v.  Quivey,  6  Cal.  490. 

21.  The  court  should  refuse  to  inatract  the  jury  on  abstnict  qnes- 
tione  of  law,  not  applicable  to  the  evidence.  FowUr  r.  Sm^,  2 
Cal.  39. 


INSURANCE. 

1.  Where  tiie  agent,  to  effect  an  insurance  retains  the  pc^cj,  his 
agency  continues,  and  in  case  of  loss,  extends  to  the  collection  or 
enforcement  of  the  policy.     DeEo  r.  Cordes,  4  Cal.  117. 

2.  Where  the  charterer  of  a  vessel  neglects  to  effect  an  insurance 
on  his  cargo,  as  he  is  bound  to  do  by  the  terms  of  his  charter,  t^e 
owner  of  the  vessel  may  effect  an  insurance  on  t^e  same,  and  the 
charterer  will  be  liable  therefor.    Lcmton  v.  Wormt,  6  Cal.  365. 


JOINDER,  See  Paeties  to  Actions. 

1.  If  several  causes  of  action  are  improperly  united  in  the  sane 
action,  objection  must  be  taken  either  by  demurrer  or  answer,  or  it 
will  be  deemed  to  have  been  wuved ;  and  where  the  defendant  neglects 
to  do  this,  the  plaintiff  may  proceed  to  g^ve  evidence  in  regard  to  the 
matter  so  improperly  brought  into  the  action.  Maeondrajf  v.  Sim- 
mmi,  1  Cal.  393. 

2.  Where  two  defendants  are  not  jomtiy  Uable,  a  joint  judgment 
agunst  both  cannot  be  sustfuned,  although  each  may  be  severally  lia- 
ble ;  so  held,  in  an  action  by  a  lessor  against  two  aub-tenante  of  his 
lessee,  where  it  appeared  that  l^e  sub-tenants  did  not  occupy  any  por- 
tion of  the  premises  jointly.     Pierce  v.  Mintwm,  1  Cal.  470. 

3.  In  an  action  npon  j(nnt  and  several  contracts  or  obligations,  an 
administrator  cannot  be  joined  with  the  survivors.  Ma^  t.  HeeMon, 
6  Cal.  642.  • 
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JUDGMENTS,  See  Codrts. 

I.  Validity  and  effect. 

a.  For  want  of  junBdiction. 

b.  How  to  be  reudered. 

c.  Partiea  to. 

d.  AgaiDSt  administrators,  See  Executors  and  Aduinis- 

TBATOBS. 

e.  On  report  of  Referee,  See  Beferbb. 

f.  By  confession. 

g.  By  default,  See  Dbpault. 

h.     On  mechanics'  liens,  See  Mkchanics*  Libhb. 

i.     AgUDBt  concealed  defendants. 

j.     In  Justices'  Courts,  See  JuBTicEfl'  Courts. 

II.  Rendekbd  in  other  States. 

III.  In  regard  to  Ferrt  Licenses,  See  Ferries. 

IV.  On  Demurrer,  See  Demurrer. 

V.  Jurisdiction  in  relation  to. 

VI.  Lien,  See  Liens. 

VII.    Power  of  Courts  in  rendering  or  tacahng. 
Vni.    REMmrruR  frou  Supreme  Court. 
IX.    Form  of  Record. 

X.      AOAINST  boats  and  VESSELS. 

1.    Vauditt  and  effect. 

1.  Where  there  is  sufficient  in  the  verdict  of  a  jury  to  enable  the 
court  to  ascertain  its  intentions,  it  Is  the  duty  of  the  court  to  conform' 
its  jadgmenls  to  the  obvious  inteLtion  of  the  jury,  where  there  ia 
nothing  in  the  prayer  of  the  bill  to  prevent  the  court  giving  effect  to 
such  verdict.     Trubodi/  r.  Jacohson,  2  Cal.  284. 

2.  A  judgment  will  be  set  aside  and  a  new  tnal  granted,  where  it 
aj^ars  that  improper  evidence  was  admitted,  or  illegal  evidence  given, 
on  the  trial,  wMoh  might  have  had  weight  with  the  jury  in  forming 
their  verdict.     SanUllan  v.  Moset,  1  Cal.  93. 

3.  Where  it  appears  beyond  all  doubt  that  the  rejection  of  proper, 
or  the  admission  of  improper  evidence,  could  in  no  way  materially 
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affect  Uie  result,  the  judgment  of  an  inferior  court  will  not,  on  that 
ground,  be  diaturbed.    Perue  v.  Coley  1  Cal.  369. 

4.  Where  the  case  comes  up  on  appeal,  on  the  records  alone,  with- 
out purporting  to  oontun  anj  of  the  testiuKm;  on  the  trial,  the  court 
will  presume  that  sufficient  testimony  was  given  to  warrant  the  judg- 
ment.    Jtingffold  T.  Savai,  1  Cal.  108. 

5.  If  a  judgment  was  entered  up  prematurelj,  tiie  remedy  of  the 
defendant  must  be  sought  hj  direct  proceedings  in  the  action ;  the 
judgment  or  decree  cannot  be  impeached  collaterally  on  that  ground. 
Aldenon  t.  Bell,  9  Cal.  315. 

6.  Where  a  demurrer  to  the  complaint  was  interposed  and  aos- 
tained  by  the  court,  and  afterwards,  during  the  same  term,  a  judgment 
was  rendered  in  fkror  of  the  pluntiff,  the  clerk's  certific^e  as  to  the 
correctness  of  the  transcript  is  conclnmvo,  and  the  record  shows  that 
the  judgment  was  improperly  rendered.    Seaver  v.  C<^,  9  Cal.  564. 

T.  Where  a  pltuntiff  in  an  action  of  forcible  entiy  and  detainer, 
obtained  a  joint  judgment  against  two  defendants,  and  afterwards  took 
a  deed  of  Uie  same  premises  frma  one  of  the  defendants,  and  procured 
a  third  party  to  indemnify  him  agtunst  the  judgment,  and  verbally 
promised  not  to  enforce  the  judgment  against  the  defendant  who  had 
so  conveyed ;  JSeld,  that  the  facts  diow  an  accord  and  satis&ction  of 
the  judgment,  and  consequently  it  cannot  be  enforced  against  the 
other  de&ndant.    Mantom  v.  Farriah,  4  Cal.  3S6. 

S.  Sec.  180,  chap.  5  of  the  Practice  Act  prescribes,  that,  upon 
the  trial  of  an  issue  of  fiict  by  the  court,  its  decision  shall  be  ffyea 
in  writing,  and  filed  with  the  clerk  within  ten  days  after  the  trial.  In 
firing  the  decision,  the  facts  found  and  the  conclusions  of  law  shall  be 
separately  stated ;  judgment  upon  the  decision  shall  be  executed 
accordingly.  This  taw  is  not  merely  directory ;  it  is  intended  by  it  that 
the  decimon  of  the  court  shall  be  the  basis  of  the  judgment,  in  the 
same  manner  as  the  verdict  of  a  jury.  RutteU  v.  Armador,  2  Cal. 
805  ;     BowerB  t.  Johns,  lb.  419  ;     Hoagland  v.  Clary,  lb.  474. 

9.  Where  a  motion  involving  an  issue  of  fact,  b  tried  by  the  court, 
and  the  judgment  recites,  that  "  by  consent  of  parties  the  motion  is 
overruled  without  prejudice  to  either  }.arty  on  appeal,"  the  judgment 
being  unaccompanied  by  any  agreed  statement  of  fecta,  aod  there 
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btaag  no  finding  by  the  court,  the  jadgment  cannot  stand.  The  agreed 
Btatemeiit  of  &Gta  can  be  the  only  Bubetitute  for  it.  SempU  v.  Bur- 
kes, 2  C^-  ^21- 

10.  Where  the  pleadings  and  proceedings  in  the  conrt  below 
appear  to  be  regnlar  and  sufficient,  and  no  portion  of  the  evidence  being 
returned,  the  appellate  court  will  presume  that  the  proceedings  were 
regular,  and  that  the  evidence  adduced  at  the  trial  was  sufficient  to 
warrant  the  judgment.     Gomates  v.  Himiley,  1  Gal.  32. 

11.  This  court  will  not  disturb  a  judgment  of  the  court  below, 
rendered  on  the  finding  of  a  jury  or  of  the  court  sitting  as  a  jury, 
unless  it  be  impeached  for  fraud,  miacouduct  or  mistake.  Payrte  v. 
Jacobs,  1  Cal.  39;  Payne  v.  P.  M.  S.  Co.,  lb.  ^^,  approved. 

12.  Where  A  recovers  judgment  agfunat  B,  and  B  appeals  from 
Bucb  judgment,  but  neglects  to  stay  it«  ezecutioD  by  giving  the  under- 
taking OQ  appeal  required  by  statute,  and  where  an  execution  was 
issued  and  a  aale  made,  it  is  hdd  that  the  sale  was  properly  made,  and 
the  rights  of  the  purchaser  are,  in  no  respect,  afiected  by  the  subse- 
quent reversal  of  the  judgment.     Farmer  v.  Bogert,  10  Cal,  335. 

18.  The  finiUng  of  facts  by  the  court,  has  tlie  same  legal  effect  as 
if  determined  by  a  jury,  and  is  not  the  subject  of  review  by  this  court, 
bat  is  conclusive  of  ^e  case.     Whedar  v.  Hc^Sf  8  Gal.  284. 

14.  A  written  stipulation  between  partiea  Htigant,  filed  in  the  lower 
court,  to  govern  the  proceedings  there,  will  not  be  looked  nto  by  the 
appellate  court,  for  the  purpose  of  revising  the  judgment  below,  where 
such  stipulation  has  not  been  brought  to  the  notice  of  the  court  below 
for  its  adjudication.     Clarke  v.  Forthay,  3  Cal.  290. 

15.  A  court  sitting  as  a  jury,  may,  in  its  finding,  refer  to  the 
pleadings  for  Uie  facte  found,  provided  the  reference  is  sufficiently  dis- 
tinct, and  the  facts  are  sufficiently  stated  in  the  pleadings.  McEwen 
V.  JoknKm,  7  Gal.  258. 

16.  Every-  intendment  is  in  &Tor  of  the  judgment  of  the  court 
below,  and  the  appellate  court  is  bound  to  suppose  that  the  decree  or 
judgment  was  baaed  upon  proper  evidence.  Orenwel  v.  Senderton, 
7  Cal.  290. 

17.  At  common  law,  the  appellate  court  either  affirms  or  reverses 
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the  judgment  opon  the  record  before  it.  The  opinion  which  ia  rea- 
dered,  is  advisor;  to  the  inferior  court,  and  after  the  revisal  of  an 
erroneous  judgment,  the  parties  in  the  court  below  h&Tc  the  sune  rights 
that  they  originally  had,  and  the  judgment  of  the  appellate  conrt  is 
net  necessarily  a  bar  to  further  proceedings.  Steamg  v.  Aguirre,  7 
Cal.  443. 

18.  When  a  judgment  is  pronounced  by  a  court  having  jurisdic- 
tion, no  matter  how  irregular  it  may  be,  it  must  stand  antil  set  adde, 
or  reversed  on  appeal;  but  when  entered  by  a  mere  ministerial  officer, 
without  auth(»ity  of  law,  it  is  void.     lb. 

19.  There  can  be  no  necessity  of  a  finding  as  to  a  fact  admitted 
by  the  pleadings.  The  finding  is  required,  only  when  an  allegation  of 
a  material  fact  in  the  compl^t  is  controverted  by  the'  answer,  so  as  to 
raise  an  issue.     Svnft  v.  Muygridge,  8  Cal.  446. 

20.  Where  the  judge  who  tried  the  cause,  did  not  file  his  finding 
of  the  facts  until  after  the  judgment  was  entered :  Held,  that  it  is 
not  necessary  that  it  should  precede  the  judgment  in  point  of  time. 
The  verdict  of  a  jury  must  precede  the  judgment,  from  its  very  char- 
acter, but  where  the  trial  is  had  before  the  court,  as  to  the  time 
required  for  the  written  decision  to  be  filed,  or  the  relative  order  in 
which  it  should  be  done,  the  act  is  only  directory.  Vermule  v.  Skate, 
4  Gal.  214. 

21.  On  an  appeal  to  the  supreme  court  from  the  judgment  of  a 
court  below,  upon  a  verdict  of  a  jury,  or  on  the  report  of  a  referee, 
where  the  evidence  preserved  in  the  record  clearly  shows  that  there  has 
been  either  an  error  in  law  or  fact,  the  appellate  court  may  on 
review,  render  such  judgment  as  the  court  below  ought  to  have  ren- 
dered.    Cole  Y.  Swanton,  1  Cal.  61. 

22.  Where  there  was  conflicting  evidence  on  the  trial  of  a  cause, 
and  no  rule  of  law  appears  to  have  been  violated,  a  judgment  will  not 
be  reversed  on  the  suppo^tioa  that  the  jury  came  to  an  incorrect  con- 
clusion upon  a  matter  of  fact.     Johwon  v.  Pendleton,  1  Cal.  132. 

23.  On  the  reversal  of  a  judgment,  the  supreme  court  may  render 
.  such  judgment  as  the  court  below  should  have  rendered.     GrcJuim 

V.  NevilU,  2  Cal.  81. 
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24.  Judgments  will  not  be  reversed  for  an  error,  by  which  the 
rights  of  the  party  were  not  prejudiced.  KUbum  v.  JUtcJue,  2  Cal. 
145. 

25.  On  an  appeal,  it  ia  proper  for  the  supreme  court  to  render  such 
judgment  as  the  court  below  ought  to  have  rendered.  Bidleman  v. 
Kewen,  2  Cal.  248. 

26.  The  Buprerae  court  will  not  interfere  with  the  verdict  of  a  jary, 
where  the  question  passed  upon  is  one  solely  of  unliquidated  damages, 
onleBB  beyond  doubt,  the  verdict  be  unjust  and  oppreasive.  Georges, 
Law,  1  Cal.  303  ;   Payne  v.  The  Padfie  M.  S.  S.  Co.,  lb.  3S. 

27.  Where  the  rights  of  the  parties  appear,  from  the  record,  to  be 
fully  ascertained,  instead  of  remanding  the  cause  for  a  new  trial,  where 
the  judgment  below  is  erroneous,  this  court  will  so  modify  it  as  to  set- 
tle the  controversy.     Persse  v.  Cole,  1  Cal.  369. 

2S.  A  judgment  rendered  by  a  district  court  after  the  time 
appointed  by  law  for  its  adjourument,  ia  invalid,  and  will  be  reversed 
on  appeal.     Smith  v.  Chichester,  1  Cal.  409. 

29.  Where  two  or  more  defendants  are  not  jtnntly  liable,  a  J<nnl 
judgment  against  both  cannot  be  sustained,  although  each  may  be  sev- 
erally li^le  ;  so  held,  in  an  action  by  a  lessor  against  two  sub-tenants 
of  his  lessee,  when  it  appeared  that  the  sub-tenants  did  not  occupy  any 
portion  of  the  premises  jointly.     Pierce  v.  Minium,  1  Cal.  470. 

80.  The  judgment  must  conform  to  the  allegations  in  the  com- 
plaint, and  where  it  b  based  on  other  considerations,  it  cannot  be  sus- 
tained.    Lewis  V.  Afyert,  3  Cal.  373. 

31.  Where  the  certificate  of  service  of  the  complaint  is  signed  by 
an  under  sheriff,  or  deputy,  and  not  in  the  name  of  the  sheriff,  the 
retnm  is  a  nullily ;  and  in  such  case,  as  the  defendant  is  not  brought 
into  court  by  service,  the  judgment  cannot  stand.  Joyce  v.  Joyce,  5 
Cal.  449. 

a.     For  woffit  of  jurisdiction. 

32.  A  personal  judgment  of  a  court  of  general  jurisdiction,  is 
invalid  for  the  purpose  of  acquiring  any  rights  under  it,  when  it 
appears  on  the  face  of  the  record,  that  the  court  had  acquired  no  juris- 


Dcinzedoy  Google 


Action  over  the  person  of  the  defendant.  Wlaiwell  v.  BmOer,  7 
Cal.  54. 

33.  There  is  a  very  decided  distinction  between  want  of  jarisdic- 
taon,  and  iireguiarit;  in  procuring  jurisdiction.  In  tiie  one  case,  the 
judgment  can  be  attacked  in  an;  form,  directly  or  colIateraJl;  ;  in 
the  other,  by  a  direct  proceeding  against  the  judgment  in  the  court 
which  rendered  it,  or  in  an  appellate  court,  upon  an  appeal  from  the 
judgment.  The  true  test  in  such  case  is,  whether  the  omisaon  com- 
plained of  is  of  the  substance  of  the  act  required  to  be  perfonned.  If 
of  the  substance,  then  the  judgment  is  a  nullity  ;  if  of  form,  only  an 
irregularity.     lb. 

84.  To  sustain  a  personal  judgment,  the  court  must  have  jurisdic- 
tion of  the  subject  matter,  and  of  the  person.  When  the  jurisdlclaoo 
of  the  court  as  to  the  subject  matter,  has  been  limited  by  the  coDStita- 
tion,  or  the  statute,  the  consent  of  parties  cannot  confer  jurisdiction. 
But  when  the  limit  regards  certain  penons,  they  may,  if  competent, 
waive  their  privilege,  and  thereby  give  the  court  jurisdiction.  If, 
however,  a  party  has  not  been  brought  into  court,  and  does  not  of  him- 
self come  in  and  wfuve  the  necesuty  of  service,  tiie  court  has  do  juris- 
diction over  him,  and  a  judgment  against  him  would  be  a  nulli^. 
Graff  V.  ffaices,  8  Cal.  662. 

b.  How  to  be  rendered. 
35.  It  is  the  duty  of  the  clerk  of  the  district  court,  to  draw  up  each 
day's  proceedings  at  full  length,  and  the  same  shall  be  read  in  open 
court,  after  which  they  shall  be  ugned  by  the  judge  thereof,  and  no 
process  or  execution  shall  issue  on  any  judgment  or  decree  of  the  court 
until  the  minutes  have  been  bo  read  and  ngned ;  and  when  an  execution 
shall  have  been  issued  before  such  signing,  the  execution  and  aJl  pro- 
ceedings under  it  are  null  and  void.     Wella  v.  Stout,  9  Cal.  479. 

c.  Partiei  to. 
86.  Where  two  persons  are  sued  jointiy  upon  a  joint  contract, 
judgment  may  be  rendered  in  favor  of  the  plaintiff  agmst  one  of  the 
defendants,  and  in  favor  of  one  of  the  defendants  against  the  pluntiff ; 
in  this  case,  the  case  of  Mansfield  v.  (Jooley  (i  How.  pr.  R.  272)  ia 
overruled.     Rowe  ?.  Cliandler,  1  Cal.  167. 
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37.  In  soitB  agunst  partnera,  judgment  can  only  be  taken  against 
tbo«e  served  with  process,  or  brought  into  court  through  some  of  the 
forms  of  law.     Ingraham  v.  OUdemeester,  2  Gal.  88. 

S8.  When  some  of  the  partners  are  not  served  with  process,  the 
plaintiff  m&y  proceed  and  take  judgment  against  those  served.     lb. 

89.  Id  an  action  on  a  promissory  note,  a  personal  judgment  can- 
not be  entered  against  a  party  defendant,  who  was  not  served  with 
proceas.     Treat  v.  MeCall,  10  Cal.  511. 

d.     Affointt  Adminittrator.     See  Exbcutobs  and  Admisistrators. 

40.  The  144th  section  of  the  act  to  regulate  the  settlement  of 
estates,  provides  that  when  a  judgment  is  given  against  an  executor 
or  adminidtrator,  such  executor  or  admiciBtrator  shall  be  individually 
liable  for  the  costs  ;  but  they  shall  be  allowed  him  in  his  adminiBtr&- 
tion  account,  unless  it  shall  appear  tiiat  the  suit  or  proceeding,  in  which 
the  costs  were  taxed,  has  been  prosecuted  or  resisted  wiUiout  just 
cause.     Hicox  v.  Graham,  6  Cal.  167. 

41.  A  judgment  by  de&ult  ag^nat  an  administrator,  though  upon 
its  face  a  general  money  judgment,  yet  by  the  140th  section  of  the 
probate  act,  it  is  declared  that  the  effect  of  such  judgment  shall  be  only 
to  establish  the  validity  of  the  claim.     Chase  v.  Swain,  Q  Cal.  130. 

e.     On  report  t^f  R^eree.     See  Rbfskbb. 

42.  The  report  of  a  referee  upon  the  facts  of  a  case  will  be  oon- 
mdered  tie  same  as  the  verdict  of  a  jury.  Waltan  v.  Mintitm,  1 
Cal.  362. 

43.  The  supreme  court  will  not  review  a  judgment  entered  on  the 
report  of  a  referee,  if  no  objection  was  made  to  tiie  report  in  the  court 
below.     J*<»-ter  v.  Barling,  2  Cal.  72. 

44.  The  appellants  should  have  filed  their  grounds  of  objection,  so 
as  to  enable  die  district  court  to  correct  the  error,  if  any  existed.    lb. 

45.  The  report  of  a  referee  should  be  taken  advantage  of  by  filing 
written  objections  to  the  entry  of  judgment  thereon,  or  by  a  motion  for 
a  new  trial,  setting  forth  the  grounds  of  the  alleged  errors.    lb. 

46.  Judgment  entered  by  the  clerk,  on  the  report  of  a  referee,  in 
vacation,  13  vmd.     Peabody  v.  Phelps,  1  Cal.  5S. 
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f.     By  eonfetmn. 

47.  The  confeBaioQ  of  a  judgment  to  a  bona  fide  creditor,  and  the 
iesuing  of  an  execution,  and  making  a  levy  under  the  same,  \)j  a  judg- 
ment debtor,  without  the  knowledge  of  the  judgment  creditor,  is  void, 
as  to  subsequent  attaching  creditors,  being  in  violation  of  the  20th 
sectioD  of  the  statute,  concerning  fraudulent  conveyances.  Bray  v. 
Daly,  6  Cal.  238. 

48.  In  a  confession  of  a  judgment,  the  omission  to  fvdlj  comply 
with  the  statute,  in  iiuling  to  set  forth  explicitly  the  facts  and  circam- 
Btances  upon  which  the  debt  was  incurred,  does  not  make  the  judg- 
ment void :  it  merely  throws  the  burden  of  proof  on  the  judgment 
creditor,  if  his  judgment  should  be  attacked  by  ot^cr  creditors,  of  prov- 
ing that  his  judgment  was  not  fraudulent.  But  such  omission  is  prima 
fade  evidence  of  fraud.     Richards  v.  McMillan,  6  Cal.  419. 

g.     By  default. 

49.  A  final  judgment  by  default  may  properly  he  rendered  n[on 
an  unliquidated  demand,  where  the  defendant  is  notified  by  the  sum- 
mons of  the  amount  for  which  the  plaintiff  will  take  judgment,  withoat 
resorting  to  a  writ  of  inquiry.     Hartman  v.  WUliamt,  4  Cal.  254. 

50.  Where  a  creditor  commenced  a  suit  ag^ust  his  debtor,  on  four 
promissory  notes,  one  of  which  was  not  due,  and  took  a  judgment  by 
de&ult,  the  whole  judgment  is  fraudulent  and  void  as  against  subse- 
quent attaching  creditors.     Taaffe  v.  Josephton,  7  Cal.  3o2. 

51.  A  judgment  taken  by  default  should  be  set  ande,  where  it  is 
shown  that  the  defendant  was  taken  by  surprise  by  the  causes  which 
led  to  the  default.     Bidleman  v.  Kewen,  2  Cal.  248. 

52.  At  common  law,  default  confessed  every  issuable  fact  stated 
in  the  complunt,  and  could  only  be  set  aside  for  objections  to  the  com- 
plaint which  would  have  been  good  on  general  demurrer ;  this  rule 
has  not  been  changed  by  our  statute.  Where  the  summons  was  per- 
sonally served,  the  affidavit  on  which  a  motion  is  based  to  set  aside  a 
judgment  by  default,  must  show  that  the  default  was  taken  against 
him  tiirough  his  mistake,  inadvertence,  surprise  or  excusable  neglect. 
SarloH  T.  Smiih,  6  Cal.  173. 


Dcillizedoy  Google 


h.  On  Mechamct'  Umt.  See  Mbohahios'  Libhb. 
5S.  A  judgment  rendered  in  favor  of  a  material  man  on  an  account 
for  materiale  famished  by  him,  gives  no  lien  on  the  building,  unless  it 
IB  expressly  set  out  in  the  finding  of  the  jury,  or  court,  that  the  plain- 
tiff IB  entitied  to  a  Uen  on  the  building  described  in  his  compliunt  for 
the  amountofeuch  judgment.     Walker  r.  Hams-Byfo,  1  Cal.  185: 

i.  Affointt  concealed  defendante. 
64.  The  Slat  section  of  the  ^Practice  Act,  allowkig  the  courts  to 
appoint  attorneys  for  defendants,  in  lieu  of  publicataon,  is  not  in  violation 
of  (be  constitution  of  this  state,  ortheoonstitutioa  of  the  United  States, 
the  affidavit  being  prima  facie  evidence  that  the  de^eodast  is  nithin 
the  state,  and  ameeaU  himself  to  avoid  lervice  oiproeesa:  He  is  deemed 
to  be  in  court,  under  such  circumstances,  and  must  be  held  to  know 
the  allegations  of  the  complmut,  and  to  admit  them  to  be  true,  in  the 
same  manner  as  if  personally  served  with  summons.  Ware  v.  Rolnn- 
mn,  9  Cal.  107. 

j.     Liju^ieet*  eourta.     See  Justices'  Conaxs. 

55.  An  execution  can  only  be  iasued  upon  a  judgment  obt^ed 
before  a  justice  of  the  peace,  within  five  years  from  the  entry  of  the  judg- 
ment ;  section  214  of  the  Practice  Act  only  applies  to  judgments  of 
courts  of  record.     White  v.  Clark,  8  Cal.  512. 

56.  In  an  action  on  a  recognizance  takeu  by  a  justice  of  the  peace,- 
where  a  party  had  been  arrested  and  bound  over  to  answer  the  charge 
of  receiving  property  averred  to  be  stolen,  it  must  appear  by  the  find- 
ing of  the  court,  that  the  prisoner  had,  subsequently,  been  indicted  for 
receiving  the  property  named  in  the  recognizance ;  a  general  finding, 
entitled  an  indicting  for  receiving  stolen  goods,  is  insufficient.  There 
is  nothing  to  show  m  such  a  finding  that  the  accused  had  been  indicted 
for  the  offence  named  in  the  recognizance.  People  v.  Hunter  ^  Davis, 
10  Cal.  602. 

II.    Renderbd  in  other  etates. 

57.  On  a  judgment  rendered  in  another  state,  interest  is  not  allowed, 
withont  proof  that  the  law  of  such  state  allowed  interest  on  judgments. 
Thimg>tm  V.  Monrow,  2  Cal.  99  ;  Cavender  v.  Guild,  4  Cal.  250. 
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58.  A  jadgment  rendered  against  a  defendant  in  a  foreign  state,  on 
service  of  process  by  publication,  wben  attempted  to  be  enforced  out 
of  the  atate  where  rendered,  is  treated  as  a  mere  nullity,  when  ren- 
dered without  personal  service  oo  the  defendant,  or  his  appearance  in 
the  action,  as  the  Court  has  no  jurisdiction  of  his  person  ;  neither  can 
such  judgment  be  plead  in  bar  to  an  action  upon  the  ori^al  demand. 
Sane  y.  Cook,  8  Cal.  449. 

59.  Where  the  exemplification  of  the  rectwd  of  a  judgment,  ren- 
dered in  a  foreign  state,  is  attested  by  the  clerk  under  the  seal  oS  the 
court,  and  the  presiding  judge  of  the  court  certifies  that  the  attesta- 
tion is  in  due  form  of  law,  it  is  all  that  is  required  by  the  act  of  con- 
gress of  May  26th,  1790,  and  is  sufficient  to  sustain  an  action  upon  the 
record  in  this  state.  Tkoinpton  r.  Manrow,  1  Cal.  428 ;  Parke  v. 
WaKanw,  7  Cal.  247. 

in.    In  rbgabd  to  ferkt  licenses.    See  Feheies. 

60.  Where  a  license  was  granted,  by  the  court  of  ses»ons,  to  run  a 
feny,  and  an  appoal  was  taken  to  the  district  court,  where  a  trial  de 
novo  was  had,  and  the  decree  of  the  court  of  sessions  granting  the 
hcense  affirmed,  on  an  action  brought  agtunst  the  person  to  whom 
the  license  was  granted  to  recover  damages  for  running  the  terry,  it 
was  held,  that  the  judgment  of  the  district  court  was  a  bar  to  the 
action,  and  that  such  jadgment  could  not  be  impeached  collateraDy. 
WM  V.  Ban»m,  8  Cal.  103. 

IV.     Ox  DEllOBRER.     See  Demdsber. 

61.  Where  a  judgment  on  demurrer  determines  the  whole  merits 
of  tbe  case,  it  may  be  plead  in  bar  to  a  subsequent  suit  brought  upon 
tlie  same  cause  of  action.     Robinson  r.  Soward,  5  Cal.  428. 

62.  A  judgment  upon  demurrer  is  not  always  a  bar  to  a  subsequent 
action,  bat  only  when  it  determiaes  the  whole  merits  of  the  case.     lb. 

V.    Jdribdiction  in  relation  to. 

6S.  Where  an  illegal  judgment  had  been  rendered  aguost  a  per- 
son, his  appearance  in  court  after  the  jadgment  was  rendered,  and 


moring  to  set  it  aside,  did  not  cure  the  fatal  defeet  of  a  want  of  jnns- 
^ctiOD.  The  statute  provides  in  vhat  way  parties  shaU  be  brought 
into  court,  and  they  cannot  be  brought  into  court  in  any  other  way. 
Gray  t.  Eawet,  8  Cal.  662. 

64.  It  is  absolutely  eeaential  to  the  validity  of  a  judgment  that  it 
be  rendered  by  a  court  of  competent  jurisdiction,  at  the  time  tmd 
place,  and  in  the  form  prescribed  by  law.  No  trial  can  be  had, 
except  in  term  time,  and  a  judgment  entered  out  of  term  is  a  nullity. 
Wv^  V.  Ladmg,  9  Gal.  173. 

VI.    Libs  of.  See  Liens. 

6d.  In  cases  of  appeal  jrom  a  judgment  rendered  in  the  court 
bektw,  the  statute  in  regard  to  judgment  liens  on  real  estate,  com- 
mences running  &om  the  date  of  the  remittitur  from  the  supreme  court. 
The  obvious  intention  of  the  act  was,  to  charge  tiie  estate  of  the  judg- 
ment debtor,  and  to  give  the  creditor  two  yean  to  make  his  money. 
I>maf  T.  Lattrni,  6  Gal.  136. 

66.  The  issuance  and  levy  of  an  execution  before  the  Ueu  of  the 
judgment  expired,  has  not  the  efect  to  prolong  the  lien  beyond  the 
two  years  from  die  docketing  of  the  judgment,  haaet  v.  Swift,  10 
Cal.  71. 

VII.    Power  of  Court  in  rendering,  or  vacating. 

67.  By  the  Practice  Act,  the  court  in  which  a  judgment  is  ren- 
dered has  the  power  to  set  aside  the  judgment  at  any  time,  without 
being  restricted  or  limited  in  the  exercise  of  such  power  to  any  par- 
ticular period,  and  to  relieve  a  party  from  an  nnjoat  or  improperly 
obtained  judgment  at  any  time,  on  good  cause  shown.  J*eople  v. 
Li^arge,  S  Gal.  130 ;  Spe  Suydam  v.  Pitcher,  4  Cal.  280. 

68.  A  court  may,  at  any  time,  render  or  amend'a  judgment  nunc 
pro  time.    But  this  power  is  confined  to  cases  where  the  record  dis- 

■  closes,  that  the  entry  on  the  minutes  does  not  correctly  give  what  was 
the  judgment  of  the  court.  Morriaon  v.  Dayman  ^  Weit,  3 
Cal.  255 ;  See  also,  2iobb  v.  Ratb,  6  Gal.  21. 
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69.  After  the  reversal  of  an  erroneous  judgment,  the  parties  in 
the  court  below  have  the  same  rights  that  thej  originally  had.  If 
the  plaintiff  nishes  to  amend  his  complaint,  he  should  apfdy  to  the 
court  below  to  do  so,  in  the  same  way  he  could  have  done  had  Uie 
court  sustained  the  demurrer.     Phdan  v.  Supeniimri,  9  Cal.  15. 

VIII.    RKMrrriTDa  from  Supreicb  Court. 

70.  B;  statute,  the  remittitur  From  this  court  is  transmitted  to  tiie 
clerk  of  the  court  below.  Bj  him  it  is  attached  to  the  judgment  roll, 
and  a  miitute  of  the  judgment  of  this  court  is  entered  on  the  docket, 
against  the  ori^nal  entry.  The  judgment  of  the  appellate  court  then 
stands  as  the  judgment  of  the  district  court.  If  the  judgment  of  this 
court  orders  a  new  trial,  the  clerk  of  the  district  court  will  proceed  to 
place  the  cause  on  the  calendar ;  if  it  award  costs,  he  will,  on  applica- 
tion of  the  party  in  whose  favor  it  is  given,  issue  ezecuti(m  for  the 
same.  Id  either  case,  he  acts,  not  by  the  authority  of  the  district 
court,  but  of  this  court.  Neither  the  district  court,  nor  the  district 
judge,  have  any  authority  to  prevent  the  immediate  execution  of  the 
judgment  of  this  court.     MaryavilU  v.  Buchcman,  3  Cal.  212. 

71.  Where  a  case  has  once  been  taken  to  an  appellate  court,  and 
its  judgment  obtjined  on  points  of  law  involved,  such  judgment,  how- 
ever erroneous,  becomes  the  law  of  the  case,  and  cannot,  on  second 
appeal,  be  altered  or  changed.     Clary  v.  Hoagland,  6  Cal.  685. 

IX.    Form  of  record. 

72.  A  plaintiff  must  recover,  if  at  all,  according  to  the  aver- 
ments in  bis  complaint,  and  a  court  is  not  warranted  in  rendering  a 
judgment  in  his  favor,  when  there  b  no  averment  in  the  complaint  upon 
which  such  judgment  can  be  based.  The  Joinder  of  two  persons  as 
co-defendants,  ifho  have  no  joint  interest  m  the  subject  matter  of  Uie 
suit,  and  aro  under  no  joint  liabiUty,  will,  unless  the  mistake  be  cor^ 
rected  below,  be  error.     Sterling  v.  Hanwn,  1  CeJ.  478. 

73.  In  an  action  on  a  joint  and  several  pronussory  cote,  one  of  Hie 
defendants  made  default,  on  which  final  judgment  was  entered  a 
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the  defanlting  defeodaDt  but  t^e  other  tauwcred,  held,  that  the  judg- 
ment b;  def&nlt  against  the  one  party  is  a  bar  to  the  suit  against  the 
other  brought  opon  the  same  cause  of  action,  and  the  case  would  not 
be  varied  whether  the  action  was  brought  on  a  joint,  or  joint  and  sev- 
eral demand,  as  the  plnintifT  has  his  option  on  a  joint  and  several 
demand,  whether  to  treat  it  for  the  purposes  of  the  action  as  a  joint, 
or  joint  and  several  demand.     Steams  v.  Aguirre,  6  Cal.  176. 

74.  The  interest  due  on  an  obligation,  up  to  the  time  of  judgment, 
shovdd  be  added  to  the  principal,  to  constitute  the  judgment,  and  the 
whole  judgment  should  bear  interest  at  the  agreed  rate  until  paid. 
Guy  T.  FranMin,  5  Cal.  416. 

75.  In  case  of  arrest  for  debt  charging  fraud,  as  the  constitntion 
of  California  prohibits  impnsonment  for  debt,  except  in  cases  of  fraud, 
on  the  trial  of  the  cause,  the  facta  on  which  it  ia  based  must  be  affirm- 
ativelj  found,  and  the  fraud  stated  in  the  judgment,  in  order  to  author- 
ize an  arrest  on  final  process,  or  charge  the  bail  on  their  bond. 
Matoon  v.  Bder,  6  Cal.  67. 

76.  A  judgment  rendered  upon  a  contract  to  paj  a  specified  rate 
of  interest,  muitt  conform  to  the  contract,  and  shall  bear  the  interest 
agreed  upon  by  the  parties,  which  rate  shall  be  specified  in  the  judg- 
ment. The  interest  already  accrued,  must  constitute  a  part  of  the 
judgment,  and,  therefore,  must  draw  the  same  rate  of  interest  as  the 
principal.     Mount  v,  Oiapman,  9  Cal.  294. 

X.    Against  boats  and  vessels. 

77.  In  proceedings  against  boats  and  vessels  under  the  act  of 
April,  1850,  where  a  bond  has  been  given,  and  the  vessel  released,  if 
the  plaintiff  obtain  a  judgment,  it  must  bo  a  judgment  against  the  ves- 
sel, the  only  defendant,  and  not  against  either  the  principal  or  sureties 
OB  the  bond ;  but  by  the  express  authority  of  the  statute,  execvtimi 
may  issue  agunst  the  principal  and  sureties  in  the  bond.  McQueen 
Y.  The  SMp  EutteU,  1  Cal.  165. 
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JURISDICTION. 

I.    In  sbneral. 

II,    District  courts,  See  District  Courts. 
III.     Sgfbkmb  court,  See  Soprbue  Court. 

lY.      Is  FOBSCLOSINQ  HORTQAQB,  See  MOBTQAUE. 
V.      Op  FOURTH  DI8TBJCT  COURT. 

VI.     Of  superior  court,  See  Superior  Court. 
VII.    Of  counties.  See  Counties. 

I.    In  general. 

1.  No  cause  can  be  trauaferred  from  a  state  court  to  any  court  of 
the  United  States ;  neither  a  vrrit  of  error  nor  appeal  lies  to  take  a 
case  from  a  state  court  to  the  supreme  court  of  the  United  States. 
JohM(M  V.  Gordon,  4  Cal.  368. 

■1.  After  the  adjoumment  of  the  term,  the  court  loses  all  control 
over  cases  decided,  uuless  its  jamdiction  ia  saved  hj  some  motion  or 
proceeding  at  the  time,  except  in  the  ungle  case  provided  hj  statute, 
where  tie  summons  has  not  been  served,  in  which  the  party  is  allowed 
six  months  to  move  to  set  the  judgment  aside.  Carpcntier  v.  Start, 
;".  Cal.  406 ;  Skaw  v.  McGregor,  8  Cal.  521. 

3.  A  state  court  cannot  enjoin  the  proceedings  of  a  federal  court. 
rhelan  v.  Smith,  8  Cal.  520. 

4.  When  an  appeal  is  perfected,  the  court  below  loses  all  power 
or  jurisdiction  over  the  judgment.  The  right  to  issue  execution  is  not 
suspended,  unless  the  proper  undertaking  be  filed,  but  the  right  to 
amend  the  judgment  appealed  from,  ia  taken  awav.  Bryant  v.  Berry, 
8  Cal.  130. 

.).  One  court  has  no  power  to  interfere  with  the  judgments  and 
decrees  of  another  court  of  concurrent  jurisdicUon.  The  only  case  in 
which  it  wiU  be  allowed,  is  where  the  court  in  winch  the  action  or[«o- 
ceediug  is  pending,  is  unable  by  reason  of  its  jurisdiction  to  afford  the 
relief  souj^t.  Anthony  v.  Dunlap,  8  Cal.  26  ;  Riekeli  v.  Johnton, 
8  Cal.  84 ;  Revcdk  v.  Kraemer,  8  Cal.  66 ;  CUpman  y.  Mbbard,  8 
Cal.  268  ;  Gorham  v.  Toomy,  9  Cal.  77  ;  Uhifetder  v.  Levy,  9  Cal. 
607. 
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6.  The  grant  of  admiralty  jurisdiction  to  the  federal  coarta  is  not, 
in  terms,  exclufflve.  The  exercise  of  it  is  not  prohibited  to  the  state 
courts  ;  and  a  writ  of  error  vill  lie  from  the  supreme  court  of  tiie 
United  States  to  the  supreme  court ;  the  exercise  of  concurrest  juris- 
dictioD  in  such  cases,  bj  the  state  courts,  is  not  incompatible  vith  the 
harmonious  working  of  the  federal  judiciary  system.  Uniformity  of 
decifflons  can  as  well  be  muntaised  by  the  supervbion  and  control 
which  the  supreme  court  of  the  United  States  will  exercise  over  the 
state  courts  in  such  caeeB,  by  virtue  of  its  appellate  juriBdiction,  as  by 
confining  tbe  determination  of  causes  of  that  nature  exclusively  to  the 
federal  courts.     Warner  v.  Uncle  Sam,  9  Cal.  697. 

7.  The  courts  of  this  state  have  jurisdictjon  for  freight  money,  not- 
withstanding the  vessel  has  been  libelled  for  the  non-delivery  of  freight, 
iu  the  district  court  of  the  United  States ;  both  actions  may  proceed  at 
the  same  time  without  the  fear  or  danger  of  any  collisioo  or  clashing 
of  jurisdiction.     Ruttdl  v.  Alvares,  5  Cal.  48. 

8.  The  agreement  of  parties  cannot  divest  courts  of  Uw,  or  equity, 
of  their  proper  jurisdiction :  so  held,  where  parties  stipulated  in  a  sub- 
mission to  arbitration,  not  to  appeal  from  the  award  of  the  arbitrators  ; 
acourtofequity,intheabsenceof  any  statute  on  the  subject,  may  inter- 
fere to  COTreet  fraud  or  mistake  appearing  on  the  face  of  the  record. 
Muidrow  r.  Noma,  2  Gal.  74. 

9.  Cases  in  insolvency  under  the  insolvent  debtors'  act  of  1852, 
are  special  cases  within  the  meaning  of  the  constitution,  and  the  juris- 
^ction  of  which  the  legislature  has  the  right  to  dispose  of,  and  vest  in 
any  of  the  courts  of  this  state  of  original  civil  jurisdiction.  The  legis- 
lature has  ^ven  jurisdiction  in  these  casos  to  boUi  the  district  and 
county  courts,  and  these  courts  hold  it  concurrently.  Sarper  t.  Fre»- 
Urn,  6  Cal.  7G. 

n.    District  couktb.    See  District  Courts. 

10.  Section  6th  of  the  6th  article  of  thfe  constitution  provides  that 
the  district  court  shall  have  ori^al  jurisdiction  in  law  and  equity  iu 
sH  civil  cases  where  the  amount  in  dispute  exceeds  two  hundred  dol- 
lars, ezclunve  of  interest ;  therefore,  when  an  action  has  been  corn- 
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inenced  in  &  district  conrt,  in  good  fiuth,  for  a  Bum  gre&ter  tiian  tvo 
hundrad  dollars,  exclumre  of  interest,  &  judgment  idmj  be  render  &»*  a 
less  amount.     Jaelaon  t.  Whartenln/,  6  Cal.  94. 

11.  The  district  conrte  of  this  state  hare  concurrent  jnrisdictioii 
nith  the  federal  courts  in  all  admiraltj  and  maritime  cases,  and  oon- 
groBs  has  no  pover  to  make  this  jurisdiction  ezclu^re  to  the  federal 
courts.  The  act  of  the  California  legislature,  conferring  admiralty- 
jurisdiction  upon  the  district  courts  of  the  state,  is  constitational  and 
valid.     Taylor  t.  Steamer  ColumiM,  5  Cal.  266. 

12.  The  jurisdiction  of  the  district  court  is  conferred  and  defined 
by  the  constitution,  and  no  statute  can  deprive  it  of  its  power.  Al- 
though the  jurisdiction  of  mining  cluns  is  given  to  the  justices  of  the 
peace,  diat  of  the  district  courts  remains  tuiafieeted,  if  tiie  amount  in 
controversy  exceeds  two  hundred  dollars.    Blcia  v.  Bdl,  3  Cal.  219. 

13.  The  district  conrta  have  jurisdiction,  hetween  partners  in  miners* 
cliuou  where  a  partner's  share  has  heen  forfeited  for  the  Don-pajment 
of  assessmeats,  and  also  for  the  pluntiff's  share  of  gold  taken  &om  the 
claim.     S(Auq)ler  v.  Evant,  4  Cat.  212. 

14.  The  district  courts  hare  jurisdiction,  onder  the  constitution^ 
in  cases  where  damages  are  claimed  for  nuisance ;  and  the  act  of  the 
leg^ture  giving  jurisdiction,  in  cases  of  nuisance,  to  the  county  court, 
does  not  impur  or  take  away  the  juriscUction  of  the  district  court. 
Fitzgerdd  v.  Urton,  4  Cal.  235. 

15.  The  district  court  has  no  juris^ctim  over  actions,  in  form  of 
forcible  entry  and  unlawful  detainer.    Mamiret  r.  Murrey,  4  CaL  298. 

16.  A  British  seaman,  who  has  served  on  board  of  a  British  vessel, 
commanded  by  a  British  subject,  when  discharged  in  a  port  of  the 
United  States,  may  sustain  an  action  in  the  state  courts  to  recover  his 
wages.     Pugh  v.  Oilman,  1  Cal.  485. 

IT.  The  district  court  is  a  court  of  general  ori^nal  jurisdiotkn ; 
its  process  is  co-extensive  wiQi  the  state.  Causes  may  be  removed 
from  one  district  or  county,  to  another  ooun^  or  district,  in  tiie  man- 
ner prorided  by  statute,  but  this  will  not  be  permitted  after  the  par^ 
has  appeared  and  answered.     Reye*  v.  Satiford,  5  Cal.  117. 

18.     Chapter  6th  of  title  Till,  of  the  Practice  Act,  provides  for  ao- 
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ti<Hi8  against  steamers,  yeseels  and  boats,  and  ooaferff&dmiralt^  jniw- 
dietioa  upon  the  district  courts,  and  Hie  proceedings  in  such  actions 
most  be  governed  by  the  prinmjdes  and  forms  of  admiralty  oonrta, 
except  ifhere  otherwise  controlled  or  &ected  by  the  act.  AverUl  v. 
The  Hartford,  2  Cal.  308. 

19.  The  court,  whose  metM  or  final  process  has  made  first  actual 
Boizore  of  the  steamer,  boat  or  vessel,  must  have  exclusive  power  over 
its  disposal,  and  tbe  distribntioD  of  the  fund  ariang  therefirom.  The 
judgments  of  other  courts  where  properly  aulhaiticated  and  filed  in 
die  court  having  custody  of  the  fund,  most  be  regarded  as  complete 
adjudication  <^  the  subject  matter  of  litigation  which  they  disclose,  and 
entiti«d  to  distribution  according  to  their  respective  merits.     Ih. 

20.  The  district  courts  have,  under  the  constitution,  no  appellate 
jurisdiction  from  the  probate  courts,  and  the  acts  conferring  it  are  void. 
Reed  t.  MeCormiek,  4  Cal.  842. 


m.    Sdprbhb  Codbt.    See  Supreme  Court. 

21.  The  supreme  court  has  do  jurisdiction  in  criminal  c&ses,  not 
amoontiDg  to  felony,  either  <hi  appeal,  or  writ  of  error.  People  v. 
Siear,  7  Cal.  189 ;  People  t.  Vick,  7  Cal.  165.. 

22.  The  supreme  court  of  this  state  is  strictly  an  appeDat«  tribu- 
nal, and  has  no  origbal  jurisdiction  except  m  cases  of  htUieat  oorpui  ; 
and  coDsequently  is  not  empowered  to  issue  a  writ  of  quo  warranto,  for 
the  purpose  of  inquiring  by  what  authority  a  person  exercised  the 
duties  of  an  office.     Attorney  General  ex  parte,  1  Cal.  85. 

23.  The  supreme  coort  is  strictiy  an  appellate  court,  ha^g  no 
original  jurisdiction  ;  its  appellate  jurisdiction  extends  only  to  those 
cases  in  which  the  le^slature  authorises  it  to  entertcun  appeals.  White 
V.  UghthaU,  1  Cal.  347. 

24.  Where  the  pluntifi*  reoovers  less  than  two  hundred  dollars  of 
debt,  but  where  the  damages  and  costs  amount  to  mora  than  two  hun- 
dred dollars,  an  appeal  may  be  taken  to  the  supreme  court.  Oordon 
r.  Bou,  2  Cal.  156. 

2$.    The  supreme  court  has  no  appellate  jurisdiction  in  cases  of 
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misdemeaaor  oikcrimes  f^  a  less  degree  than  felony,  and  aa  its  poveis 
are  jffescribed  bj  the  conatitution,  do  jurisdictioii  can  be  conferred  bj 
the  leipslfttnre  in  tliose  cases.    People  v.  Applegate,  5  Gal.  296. 

rv.    In  FoaBCLosiHQ  ifo&TOAos.     See  Mobtgagb. 

26.  The  IStb  sectjon  of  the  "  act  to  regulate  proceedings  id  dril 
cases,"  provides,  that  actions  for  the  foreclosure  <£  mortgages,  most  be 
tried  in  the  count;  in  which  the  subject  of  the  action,  or  scone  part 
thereof,  is  situated ;  where  by  either  the  complaiDt  or  answer,  it 
appears  that  the  subject  of  the  action  is  wholly  without  the  county,  the 
court,  of  its  own  motion,  should  order  a  change  of  venue,  to  the  proper 
county.      Tidl^o  v.  Randall,  5  Cal.  461. 

V.    Of  poimTH  dibtrtct  oouht. 

27.  Although  the  territorial  limits  of  the  fourth  ju^cial  disbict 
embrace  only  a  portion  of  the  ci^  of  San  Francisco,  the  jurisdic 
tioQ  of  the  court  extends  over  the  entire  city,  and  an  averment  by 
an  insolvent,  in  his  petition,  that  he  is  a  reudent  of  the  city  and  coun^ 
of  San  Francisco,  is  sufficient.     Slade  v.  Sit  OrecUtorg,  10  Cal.  483. 

yi.    Op  superior  court,  See  Supbeiob  ComiT. 

28.  Hie  superior  court  of  the  city  of  San  Francisco,  beiDg  a  muni- 
cipal court,  and  inferior  in  its  jurisdiction,  has  no  power  granted  her 
to  proceed  by  quo  warrcmto  in  any  case.  People  v.  OiUetpie,  1  Cal. 
342. 

VII.     Of  codntibs.  See  CocNTiBa. 

29.  Where,  from  the  act  of  incorporation,  the  southern  line  of  a 
creek  over  which  a  bridge  was  bnilt,  is  the  dividing  line  between  tiie 
ci^  of  Oakland  and  the  remtunder  of  Contra  Costa  county,  the  rule  of 
public  convenieDce  wonid  admit  the  power,  either,  of  the  city  authoti- 
tios  or  the  comity  government,  to  have  a  bridge  constmcted,  to  enable 
the  citizens  of  its  own  territory  to  pass  beyond  it.  Oilman  y.  Coimig 
(if  Cimtra  Cotta,  5  Cal.  426. 


JURT,  See  JoDaHENTB. 

I.  Chaluinqb  of  jcrorb. 

n.  COHPBTEKCY  OF  JUKOBB. 

in.  Vbrdict  of. 

IV.  Waiver  of. 

v.  IssiaooTiOH. 

VI.  MieCOMDUCT. 

VII.  Gbadd  Just,  See  Ihdictmeitts. 


I.      GHALLBNaS  OF  JVROKB. 

1.  TTpoD  a  fiiU  exaniiiiation  of  all  the  authorities  it  ia  clear  that  a 
party  who  aeoepts  a  juror,  knowing  him  to  be  disqualified,  is  estopped 
from  afterwards  availing  himself  of  such  diaqoalification :  the  deoifflon 
iu  tite  case  of  the  People  v.  MareA  not  being  supported  by  aathoiities, 
is  overruled.    Pet^e  v.  Sionedfer,  6  Cal.  405. 

2.  On  the  empannelling  of  a  jury  to  try  a  prisoner  indicted  for 
murder,  after  eleven  jurors  had  been  examined  by  both  parties,  and 
each  had  exercised  hb  right  of  challenge,  both  peremptorily,  and  for 
cause,  and '  the  eleven  had  been  sworn  to  try  the  case,  without  any 
objection  from  the  counsel  of  defendant,  the  twelfth  juror  was  called  and 
accepted  by  both  parties,  and  tiie  defendant,  by  his  counsel,  before 
the  last  juror  was  sworn,  ofered  to  mterpose  a  peremptory  challenge 
to  one  of  the  eleven  jurors  previously  sworn,  without  naming  the  juror, 
or  stating  any  fact  that  came  to  their  knowledge  since  he  was  sworn : 
Hdd,  that  the  offer  was  rightfully  refused  by  the  coiirt!  People  v- 
Rodriffoet,  10  Gal.  50. 

S.  The  right  to  challenge  a  juror  h^ore  he  is  sworn,  is  expressly 
secured  by  tike  statute,  and  settled  by  the  decisions  of  this  court,  and 
for  good  cause  shown,  the  challenge  may  be  allowed,  after  the  juror  is 
sworn.     lb. 

4.  In  a  crinunal  prosecution,  a  prisoner,  who  has  not  exhausted  his 
peremptory  challenges,  has  the  right  to  challenge  peremptorily  one  or 
more  of  Uie  jurors,  after  the  twelve  have  been  accepted,  but  before 
they  are  sworn.     People  v.  Eohie,  4  Cal.  198. 
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5.  The  court  Bhoold  allow  the  prisoner  to  propound  interrogitfames 
to  the  jurors,  to  ascertun  whether  there  are  any  facts  from  which  die 
presumption  of  bias  or  prejudice  would  arise,  without  first  chaUen^png 
them  for  cause.    People  v.  Backus,  6  Gal.  275. 

6.  Where  a  juror  is  challenged  for  bias,  it  is  competent  to  enquire 
whether  the  juror  belongs  to  an;  secret  association,  or  has  taken  any 
oath  wherebj  he  could  not  give  the  prisoner  a  ^r  and  impartial  tanal, 
or  to  propound  anj  other  question  wluch  would  tend  to  show  a  bias  or 
prejudice  in  the  juror's  mind  unfavorable  to  the  prisoner.  People  r. 
Beyet,  6  Cal.  S4T. 

7.  Where  a  juror  in  a  criminal  proceeding  states  that  he  has 
expressed  an  unqualified  opinion,  it  is  a  good  ground  of  challenge,  and 
it  is  not  important  on  which  side  the  0[nmon  was  expressed.  The 
adoption  of  this  provision  was  intended  to  secure  an  impartial  taial 
both  to  the  accused  and  the  state.  Peopi£  v.  WiUiaiM,  6  Cal.  206 ; 
PeopU  T.  OoUle,  6  Cal.  227. 

8.  The  declaration  of  a  juror  that  he  is  a  natnralisEed  citicen, 
should  be  received  by  the  court  as  prima  facie  true,  so  as  to  super- 
sede the  necessity  of  proof  by  the  actual  [uwluction  of  his  p^>erB. 
Where  the  prisoner  was  present  at  the  empaoneling  of  the  grand  jury, 
and  neglected  to  challenge  the  panel  for  caase  set  forth  in  tiie  statute, 
instead  of  which,  he  excepted  to  iodiridnal  jurors,  after  such  ezcep- 
tioDS  were  overruled,  and  he  had  beea  indicted  f<Mr  murder,  and  the 
case  sent  to  the  district  court :  .Hefd,  that  it  is  too  late  to  except  to 
Uie  whole  panel ;  the  exception  should  have  been  taken  before  the 
court  of  sessions.    PeopU  v.  EOerU,  6  Cal.  214. 


II.      COHPSTKNCT  OT  JUBOBS. 

9.  From  the  rule  lud  down  in  our  statute,  in  a  capital  case,  it  is 
not  good  ground  of  challenge  of  a  juror  that  he  has  ftsmed  or 
expressed  an  o]»nion,  upon  common  report,  of  the  guilt  of  the  prisoner, 
if  the  juror  believes  that  such  an  opinion  would  have  no  influence  in 
the  formation  of  his  verdict,  should  the  evidence  on  Uie  trial  be  differ- 
ent from  the  report  of  the  &cte.     People  v.  McOcudey,  1  Cal.  S79. 

10.  To  render  a  person  competent  to  act  as  a  juror,  he  must  be 


aa  elector  of  the  coiintj  in  -which  he  is  retamed,  and  hare  rerided 
■mOan  the  county  fin-  thirty  days.     Sampmm  v.  Sehaffer,  8  Cal.  107. 

11.  The  statute  required  the  juror  to  be  an  elector  of  the  county 
ifa  wUcfa  he  is  smmnoaed,  and  he  cannot  be  an  elector  unless  he  is  a 
resdent.  Readence, depends  upon  intention  as  well  as  &ct,  and  mere 
inhatutoncy  for  a  short  period,  against  the  inteation  <^  acquiring  a 
domicil,  would  not  make  a  resident  within  the  meaiuiig  of  the  law,  so 
as  to  constitute  an  elector.     People  t.  Peralta,  4  Cal.  175. 

12.  Where  a  juror,  on  a  trial  for  murder,  in  response  to  the  ques- 
tioq,  by  the  district  attorney,  if  he  entertuned  such  conBcientaous 
oponions,  as  would  preclude  him  from  finding  the  defendant  gnil^, 
said  that  he  was  "  opposed  to  capital  punishment  on  principle,"  was 
then  challenged  by  the  district  attorney  for  cause,  and  the  challenge 
Bostuned,  the  answer  not  being  responsire  to  the  interrogatory,  it  was 
error  to  exclude  him.     People  t.  Stewart,  7  Cal.  140. 

13.  A  challenge  for  caaae  Is  warranted,  when  the  juror,  upon  his 
voir  dire,  stated  that  he  believed  the  prisoner  guilty  of  the  offence 
charged,  and  that  it  would  require  proof  to  change  his  opinion.  The 
fact  that  the  juror  8«,d  that  he  could  try  the  cause  impartially  was 
entitled  to  no  c<mfflderation.    People  v.  Oehr,  8  Cal.  359. 

14.  Objections  to  the  competency  of  a  juror  are  not  cored  by  ver- 
dict. Whatever  would  be  a  good  ground  for  a  challenge  to  a  juror,  if 
discovered  in  time,  will  be  cause  for  granting  a  new  trial,  if  not  dis- 
covered till  the  juty  have  retired  to  conmder  their  verdict.  People  v. 
Piumwr,  9  Cal.  298. 

15.  Li  order  to  correct  the  administration  of  the  law,  and  secure 
a  due  enforcement  of  the  penalties  ordmed  for  its  violation,  provision 
has  been  made  by  which  eveiything  like  prejudice,  interest,  or  bias,  \a 
excluded  &om  the  jury  box,  and  where  a  juror  has  conscientious  scru- 
ples as  to  inflicting  the  penalty  provided  by  statute  to  a  crime,  he  is 
incompetent.     People  v.  Tanner,  2  Cal.  257. 

16.  The  time  provided  by  the  statute,  in  which  a  jury  shall  be 
returned  by  the  sheriff,  is  directory,  and  not  mandatoiy.  Mtnory  v. 
Starbu^,^Ca:i.%U. 

17.  In  detennining  the  competency  of  a  jnror,  it  is  i»oper  to 

L.,-„s..vGooglc 


pat  questions  to  him  to  elicit  the  foot  of  bias  if  it  existed  in  his  mind, 
and  for  that  pnrpoee  he  may  be  questaoned  in  relation  to  his  belonging 
to  any  secret  society,  or  other  assotnatioD,  which  would  causa  him  to 
favor  the  prisoner,  or  bj  which  he  was  prejudiced  against  him  or  die 
ckss  of  persons  to  whom  he  belonged.    PeopU  v.  Jteyea,  5  C^.  347. 

18.  It  is  error,  for  which  the  rerdict  will  be  set  aside,  for  a  persrai 
on  trial  for  a  crinunal  ofence,  to  accept  a  jurco-  who  is  not  an  elector 
of  the  oooDty ;  a  prisoner  cannot  WEUve  any  of  his  constitutional  li^ts. 
Pa^  V.  March,  July  Term,  1855,  {not  reported.'} 

in.    Vbrdiot. 

19.  The  rerdict  of  the  jury  must  be  in  conformity  with  the  issues 
submitted ;  where  a  wrong  verdict  is  rendered  by  the  jury,  it  is  com- 
petent for  the  court  to  send  them  out  agfun  to  correct  it,  under  its 
advice,  but  it  is  erroneous  for  (he  court  to  attempt  to  correct  it.  Rosa 
T.  Auttai,  2  Cal.  191. 

20.  The  verdict  must  conform  to  the  averments  in  the  complunt, 
as  no  other  cause  of  action  can  be  passed  upon.  Be/iedict  r.  Bray, 
2  Cal.  251. 

21.  Where  there  is  enough  in  the  verdict,  as  rendered  by  tiie 
jury,  to  enable  the  court  to  ascertiun  tiieir  intention,  it  is  its  duty  to 
carry  it  into  effect.     Tru^dy  t.  Jaeoisim,  2  Cat.  284. 

22.  It  is  proper  for  the  court  to  instruct  the  jury  to  amend  their 
verdict  as  to  form,  not  affecting  the  substance,  in  such  manner  as  to 
be  unexceptionable  in  law.     lb. 

23.  The  verdict  of  a  jury  will  not  be  set  aside  upon  the  ground 
that  one  of  the  jurors  "  knew  and  was  aware  of  the  circumstances 
connected  with  the  aff^,"  the  subject  matter  of  the  suit,  where  no 
objections  were  made  to  him  until  aJRer  the  ver^ct,  and  it  not  appear- 
ing that  he  had  formed  or  expressed  any  opimon  before  the  trial. 
Laun-ence  r.  Cottier,  1  Gal.  37. 

24.  Where  a  judge,  without  any  cause  shown,  by  order,  reduces 
the  verdict,  this  court  will  set  such  order  aside  and  direct  the  court 
below  to  enter  up  judgment  upon  the  verdict  of  tiie  jury.  Pt^ne  t. 
SteamOap  Co.,  1  Cal.  83. 
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25.  A  jniy  dionld  make  np  tlieir  rerdict  from  the  facts,  according 
to  the  law,  as  given  to  litem  by  the  court.  Kelly  t.  Cunningham,  1 
Cal.365. 

26.  The  Affidavit  of  a  jnror  will  not  be  received  to  contradict  the 
verdict  which  he  baa  rendered.     Cattro  v.  Mc  Gill,  5  Cal.  40. 

27.  AlQioagh  euoh  affidavits  will  not  be  received  to  impeach  the 
verdict,  still  where  a  juror  swears  io  a  statement  of  facts,  and  the 
same  is  sworn  to  as  correct  by  the  sheriff,  it  may  be  properly  treated 
as  bis  ori^nal  affidavit.     WUaon  t.  Berryman^  5  Cal.  44. 

28.  The  verdict  (^  a  j>"7)  <>i^  ^^  finding  of  a  court  pasnng  on 
the  facta,  in  place  of  a  jury,  and  deciding  upon  the  wei^t  of  testi- 
mony, will  not  be  reviewed  by  the  supreme  court,  unless  each  finding 
be  impeached  for  &aud,  misconduct,  or  mistake,  or  other  improper 
influences.     Payne  r.  Jacobi,  1  Cal.  39, 

29.  Where  there  waa  conflicting  evidence  on  the  tiial  of  a  cause, 
and  no  rule  of  law  appears  to  have  been  violated,  judgment  will  not 
be  reversed  on  the  supposition  tiiat  the  jury  came  to  an  incorrect  con- 
clonon  upon  a  matter  of  fact.    Johnton  r.  PendUton,  1  Cal.  132. 

80.  Where  there  is  conflicting  evidence  upon  a  point  submitted 
to,  and  passed  upon  by  a  jury,  tiieir  verdict  will  not  be  disturbed; 
and  the  same  rule  applies,  where  a  question  of  fact  is  submitted  to 
the  court  without  a  jury .     ffoppe  r.  .fioM,  1  Cal.  373. 

81.  Where  the  evidence  ^ven  tn  the  trial  of  a  cause  b  conffict- 
ing,  and  no  legal  point  has  been  improperly  ruled  upon  by  the  court, 
the  verdict  of  the  jury  is  conclusive.  Instructioas  to  the  jury  must 
all  be  taken  together,  and  if,  when  thus  viewed,  the  case  appears  to 
have  been  furly  presented  to  the  jury,  the  verdict  will  not  be  (Us- 
tnrbed.     DwineUe  v.  Henriquez,  1  Cal.  887. 

32.  It  is  a  well  settled  principle  that  a  juror  cannot  be  allowed  to 
impeach  his  own  verdict  by  affidant  or  otherwise.  Am^  v.  IHck- 
houae,  4  Cal.  102. 

33.  The  testimony  of  a  juryman  cannot  be  received  to  defeat  his 
own  verdict ;  and  in  a  criminal  case,  Hie  affidavit  of  a  juiyman,  made 
after  verdict,  that  he  had  farmed  and  expressed  an  Ofuoion  before  the 
trial,  cannot  be  received  on  a  motion  for  a  new  trial.  Pecple  j. 
Baker,  1  CaJ.  403. 
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34.  The  depodtions  of  vitneiBes  taken  before  a  tna^trate  upon 
a  criminitl  charge  are  competent  evidence  to  be  used  before  a  grand 
jury.     People  t.  iStuart,  4  Cal.  218. 

35.  The  court  Bhould  record  the  verdict  as  it  ie  rendered  bj  the 
jury ;  the  measure  of  damages  in  case  of  negligence  is,  amply,  ttte 
actual  damtLge,  and  no  smart  money  should  be  dlowed.  Moocfy  v. 
McDonald,  4  Oal.  297. 

36.  Where  the  jury,  for  the  purpose  of  arriving  at  a  ver£ct, 
agreed  that  each  member  should  set  down  a  sum  according  to  his  own 
judgment ;  that  the  aggregate  should  be  divided  by  twelve,  and  the 
quotient  returned  as  their  venUct.  In  such  case,  the  judgment  mil 
be  set  aside.     Wilton  t.  Berryman,  5  Cal.  44. 

37.  Where  there  is  no  legal  testimony  to  sustain  the  veniUct,  it 
will  be  set  aade ;  but  where  tJie  testimony  is  confiicting,  or  where  the 
credibility  of  witnesses  must  be  passed  upon,  it  is  a  matter  solely  for 
the  jury  to  determine.    People  v.  Ah  Ti,9  Cal.  16. 

38.  On  an  appeal  from  an  order  refumng  to  grant  a  new  trial, 
where  the  evidence  was  conflicting,  and  might  have  warranted  a  ver- 
dict on  eitber  side,  the  appellate  court  will  not  disturb  the  finding. 
Dams  V.  McGehery,  2  Cal.  476. 

39.  A  case  of  palpable  nustake  or  error  must  be  made  out,  before 
the  supreme  court  will  overrule  the  verdict  of  a  jury  on  an  issue  of 
&ct.    Brown  v.  Smth,  10  Cal.  508. 

IV.    Waiver. 

40.  Parties  have  no  right  to  demand  a  jury  in  chancery  cases, 
but  in  all  cases  of  law,  it  is  a  right  which  can  be  lasted  upon  and 
enforeed.     Oahoon  t.  Zevt/,  5  Cal.  294. 

41.  The  oonslitution  of  California  has  imposed  the  power  upon 
the  le^dature,  (^  determining  in  what  cases  a  jury  bial  may  be 
waived,  which  cannot  be  transferred  or  delegated  to  any  other  depart- 
ment of  government.  The  words,  "prescribed  by  law,"  look  to 
actual  legislation  upon  the  subjeet,  and  in  no  just  sense  can  be  extend- 
ed to  a  permisdon  of  the  exercise  of  this  power  to  others ;  cons&- 


qoeatJj'  no  coort  csa  prescribe  by  rule  or  otherwise  what  ehall  be  a 
waiver  of  a  joiy.     Exline  r.  Snath,  6  Gal.  112. 

42.     A  jurj  may  be  considered  aa  waived  by  the  f^lure  of  the 
defmdant  to  appear  at  the  trial.     WatAam  v.  Canon,  10  Cal.  178. 


V.    iNSTaocnos. 

43.  In  criminal  cases  it  is  error  to  charge  the  jury  orally,  wilboat 
the  consent  of  parties.  The  act  amendatory  of  an  act  to  regulatd 
{Hoceedings  ia  criminal  caaea,  passed  May,  1855,  provides, "  in  no 
case  ehall  any  charge  or  instmction,  be  ^ven  to  the  jury  otherwise 
than  in  miting,  nnless  by  the  rnutofJ  consent  of  the  parties."  This 
fraviaoa  is  mandatory,  and  any  departure  from  it  is  error.  PeopU  v. 
Lenaxd,  8  Cal.  428. 


VI.      MiSCOSDUCT. 

44.  The  statote  of  this  state  provides  that  the  jury  may  separate 
by  leave  of  the  court.  But  if  a  jnry  separate  without  such  leave,  it 
is  sofficient  canse  to  authorize  the  court  to  set  aside  the  verdict,  if  the 
separation  be  snch,  that  a  juror  might  have  been  improperly  influenced 
by  oHiera ;  the  affidavit  of  a  juror  cannot  be  admitted  to  purge  his 
condnct  from  the  imputation  of  corruption  or  improprie^.  P&^e  v. 
Baeha,  5  Cal.  276. 


YII.    Gkand  JmiY,  8e«  Indicthbnts. 

45.  Although  the  statute  provides,  "  tiiat  if,  of  the  perrons  sum- 
moned, not  less  than  seventeen  nor  more  than  twenty-three  attend, 
they  shall  conatitnte  the  grand  jury,"  and  that  the  concurrence  of 
twelve  shall  be  necessary  to  find  an  indictment,  it  was  not  tbe  inten- 
tion of  the  legislature  that  seventeen  of  the  jury  should  be  actually 
present  in  every  ease.     PeopU  v.  Robertt,  6  Cal.  214. 

46.  Where  a  grand  jury  was  composed  of  a  proper  number,  and 
lune  of  them  were  excluded  from  participating  in  a  particular  case  <hi 


CV(IC 


JUSTICES  OF  THE  PEACE. 


a  ohaHenge  for  caiue  of  the  prisoner,  and  an  indictment  was  found  hj 
the  other  fourteen,  held,  that  Hie  indiobnent  was  found  b;  a  legally 
constituted  grand  jury  and  sufficient.     People  v.  Butler,  8  Cal.  435. 


JUSTICES  OF  THE  PEACE,  See  Jhsticbs  Courts. 

1.  The  act  c<mceming  conrte  of  justice  provides,  that  the  county 
judge  shall  conreue  at  the  county  seat  on  the  first  Monday  in  October 
in  every  year,  the  persons  elected  as  justices  of  the  peace  of  the  county 
at  the  preceding  election,  and  they,  after  being  qualified,  and  filing 
their  respective  bonds,  as  such  justices,  as  required  by  law,  shall  elect, 
by  ballot,  two  of  their  number  as  associate  justices  of  the  court  of  ses- 
sions. The  county  judge  shall  preside  over  the  convention,  and  the 
eounty  clerk  shall  be  its  clerk.  Where  the  justices  of  ttie  peace  foil 
to  elect  associate  justices  of  Uie  court  of  sesffloos  on  the  first  Monday 
<^  October,  Urn  coonty  judge  may  appoint  asBodates  for  the  term ;  but 

•  the  justices  may  convene  at- any  subsequent  time  and  elect  assotnate 
justices.     Gorham  v.  OamjMl,  2  Oal.  135. 

2.  The  county  judge  has  no  power  to  dissolve  the  convendon  <^ 
josticeB.    Ih. 

3.  The  presence  of  the  county  judge  and  clerk  at  the  convention, 
is  not  essentia] ;  and  if  they  refuse  to  attend,  the  election  of  the  jns- 
tic.eB  will  nevertheless  be  valid.    /(. 

4.  The  neglect  of  the  county  judge  to  perfbrm  a  mere  municipal 
act,  will  not  defeat  an  election  where  there  was  actual  notice,  and  no 
fraud  or  surprise.    lb. 

5.  A  justice  of  the  peace  has  no  authority  to  take  the  acknowledg- 
ment of  a  married  woman ;  such  acknowledgment  can  only  be  taken 
before  a  justice  of  the  supreme  court,  judge  of  the  district  court,  coun^ 
judge,  or  notary  public.     Kendall  v.  MilUr,  9  Cal.  591. 
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LAND  GKANTS. 


LAND  GRANTS,  See  Public.  Lahds. 


I.    Bt  what  adthobity. 
II.    Im  Sam  Fraitcisco. 


I.    By  what  authority. 

1.  The  government  of  Mexico  retted  the  power  to  eonfinn  or 
reject  grants,  made  by  the  varione  governors  of  Galifonfia,  of  lands, 
which  at  the  time  were  part  of  the  public  domain  of  Mexico ;  that 
power  was  a  political  one,  and  passed  to  the  United  States  under  the 
treaty  of  cession,  to  whom  its  exercise  belongs.  Ko  suit  can  be 
broQght  in  an  ordinary  action  of  ejectment  on  a  concesaon  and  surrey, 
for  want  of  strict  legal  title  to  sustain  it.  No  standing  has  ever  been 
allowed  to  such  grants,  in  any  ordinary  judicial  tribunal  until  congress 
has  confirmed  them,  and  vested  the  legal  litis  in  the  plaintifT.  Jieese 
^  VaU^o  V.  Olark,  3  Cal.  17 ;  Vanderslice  v.  HajiJa,  3  Cal.  47. 
These  cases  are  overruled  in  Gimn  v.  Bates,  6  Gal.  263. 

2.  The  power  of  the  goTemora  of  Mexican  territories  to  grant 
lands  is  derived  from  the  congressional  decree  of  1824,  and  the  pur- 
suant regulations  of  1828.  The  Sth  regulation  of  1828,  declares, 
"  the  definilave  grmit  asked  for  being  made,  a  document  ^gned  by  the 
governor  shall  be  given  to  serve  as  a  title  to  the  par^  intorested." 

VanderBliee  t.  Eanki,  3  Oal.  27. 

S.  It  was  the  duty  of  the  governor  to  make  the  grant,  and  then 
to  forward  it  to  the  territori^  department  for  their  sanction,  and  thsi 
being  obtiuned,  to  deliver  it  to  the  grantee  as  his  evidence  of  title. 
But  until  the  approval  of  the  territorial  deputation  the  governor  could 
not  deliver  to  the  petitioner  the  document  which  was  to  serve  him  as 
title.  By  the  2d  section  of  the  decree  of  1824  the  lands  belon^g 
to  towns  are  expressly  excluded  from  this  power  of  the  governors,  and 
they  had  no  right  to  grant  the  limds  of  a  pueblo.  lb.  This  opinion 
is  overruled  in  the  case  of  Giam  v.  Bate«,  ti  Cal.  268. 

4.  A  mere  oonceenon  (^  land  by  the  departmental  governor  of 
CaUfomia  conveys  an  absolute  titie  m  fee  mmple,  without  the  concU' 
ticHifl  and  requirements,  subsequent,  named  in  the  grant,  being  com- 
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ptied  iridi,  and  such  title  is  snfiScient  on  whicb  to  susUia  ^e  action  of 
ejecbnent.  This  decieioo  is  baaed  upon  the  deciffloa  of  the  aapreme 
court  of  the  United  States,  in  the  case  of  Ritchie  v.  The  United  StaUt, 
and  The  United  States  v.  Fremont,  (IT  Howard.)  Oann  t.  Bates, 
6  Gal.  263. 

5.  Where  a  lost  giant  has  been  recorded  it  is  error  to  admit  parol 
evidence  of  its  contents,  unless  tiie  fiulure  to  produce  the  record  be 
accounted  for.    BrotherUm  v.  Mart,  6  Oal.  488. 

6.  If  the  grantor  of  an  estate  upon  conditions  subsequent,  does 
not  complain  of  a  breach,  it  does  not  lie  in  the  mouth  of  any  one  else 
to  do  so.  By  the  rules  of  the  civil  law  the  mere  non-performanee 
alone,  within  the  stipulated  time,  does  not  annul  a  contract,  noleas  tiie 
time  is  of  the  very  nature  and  essence  of  the  contract.  EoUiday  t. 
West,  6  Cal.  5X9. 

7.  Where  a  governor  of  California  had  granted  certain  lands,  and 
after  the  death  of  the  grantee,  his  heira  mads  application  for  a 
cession  of  the  same  lands,  setting  forth  the  death  of  the  grantee  and 
the  loss  of  the  original  grant  to  their  ancestor :  Held,  that  a  grant 
made  on  this  petition  is  a  recognition  of  the  tide  in  the  ancestor,  and 
not  an  original  grant  to  tiie  heirs.    N'ieio  v.  Carpenter,  1  GaL  627. 

S.  This  state  has  the  ri^t  to  dispose  of  the  swamp  and  overflowed 
luids  granted  to  her  by  the  act  of  congress,  of  September  28th,  1850, 
prior  to  receiring  a  patent  from  the  United  States,  so  as  to  convey  to 
the  patentee  a  present  tiUe  as  agunst  trespassers.  The  lands  gisnted 
are  not  described  in  tiie  act  of  metes  and  bounds,  but  are  demgnated 
by  the  deseription  of  "  swamp  and  overflowed  lands."  This  descrip- 
tion is  Bofficientiy  certtun  to  give  the  state  a  present  ^nui/acu  right. 
.The  patent  to  be  issued  to  the  state,  by  the  United  States,  for  such 
lands,  is  matter  of  evidence,  and  description  by  metea  and  bounds,  and 
does  not  conflict  with  the  views  herein  taken.  Owmt  v.  Jaekton,  9 
Cal  822. 

9.  By  the  act  of  congress,  of  September  28tb,  1850,  all  tiie  swamp 
and  overflowed  hmds  within  her  limits,  wluch  had  not  befbre  been  dis- 
posed of,  weie  granted  to  the  state  of  California.  l%e  titie  of  the 
state  iu  no  way  depends  on  the  patent  from  the  United  States.  The 
act  itself  operates  as  a  conveyance.    Immediately  apon  the  puaage 


lAHJ)  GBANTS. 


of  the  act  <^  the  United  States,  the  state  became  the  owner  of  tlie 
land,  witii  absolute  power  of  dispoang  of  it ;  the  act  of  April,  185&, 
aatluniaed  the  goreroor  to  issue  patents  in  &Tor  of  persons  purchaang 
nnder  the  act.  The  property  of  the  state  can  be  disptMed  of  only  hj 
act  of  Uie  legislature.  The  law  preeomea  in  faror  of  the  acts  of  all 
public  officers,  and  a  patent  issued  by  the  governor  is  prima  facie 
evidence  of  title  in  the  grantee.     Summera  t.  DicMraon,  9  Cal.  554. 

10.  A  grant  of  land  made  by  the  governor  of  California  in  1841, 
on  a  petition  in  conformity  with  the  law  of  18tfa  August,  1824,  and 
regulations  of  the  2l8t  of  November,  1828,  for  Uie  benefit  of  the 
petitioner,  and  twelve  families,  conveys  the  land  in  fiill  property,  sub- 
ject to  be  defeated  by  the  subsequent  action  of  the  supreme  govem- 
nent  and  departmental  assembly.  The  conations  as  to  the  munte- 
oance  of  the  indians  of  the  different  tribes  in  their  possession,  and  the 
conditions  of  the  regnlatioos  of  November  21st,  1828,  requiring  the 
cultivation  and  occupancy  of  the  land  with  ftunilies,  are  necessarily 
conditions  subsequent,  which  did  not  prevent  the  estate  from  becoming 
vested  immediately  upon  the  delivery  of  the  grant,  and  For  a  non* 
compliance  with  which  the  estate  could  only  be  divested  by  the  action 
of  the  government ;  under  the  Mexican,  as  under  the  coinmon  law,  an 
estate  granted  by  the  government  could  not  afterwards  be  Crested 
upcm  mere  allegations  or  surmises.  Some  formal  and  regular  proceed- 
ings were  requisite.  When  a  denonncement  was  made,  an  investiga- 
tian  was  had  to  see  whether  the  conditions  h&d  been  complied  with,  or 
BO  diaregarded  as  to  aath(»iEe  a  declaration  of  forfeiture.  Ferrit  v. 
Coover,  10  Cid.  589. 

11.  Nor  did  the  clause,  subjecting  the  grant  to  the  approval  of  the 
supreme  government  and  departmental  assembly,  prevent  the  title 
from  passing.  That  approval  was  not  a  condition  precedent  to  the 
vesting  of  the  title ;  the  regulataons  of  1828,  the  authority  to  make 
grants,  was  lodged  solely  in  the  governed  of  the  territory.  It  was  not 
shared  by  him  with  the  departmental  assembly.     lb. 

12.  The  departmental  assembly  possessed  no  power  to  make  any 
grant.  Its  power  was  restricted  to  approval  or  disapproval  of  those 
made ; '  after  its  action,  whether  of  approval  or  disapjH'oval,  it  became 
the  duty  of  the  governor  to  forward  the  necettary  docwmentty  vnik  iht 
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report  tff  the  territorial  deputation,  to  the  aapreme  gOTcrnment.  Until 
the  approval  of  die  supreme  goveniinent,  the  grant  was  subject  to  be 
defeated.  With  vch  approval,  it  was  discharged  of  the  defeasance, 
and  became  definUivdy,  tiiat  is,  finally,  valid,  and  passed  the  estate 
in  the  land  to  the  grantee  bejond  even  the  power  of  the  government, 
except  hj  proceedings  to  work  a  forfeiture  for  breach  of  its  conditirau 
eabsequeut.    Xb. 

18.  It  was  &e  duty  of  the  governor,  and  not  of  the  gntntM,  to 
submit  the  grant  to  the  departmental  assembly,  and  afterwards,  with 
ite  report,  to  tihe  supreme  govenunent.     lb. 

14.  Any  neglect  or  refusal  of  the  governor  to  make  such  Bubmis- 
uon  could  not  imp^  &e  right  of  the  grantee  to  the  land  granted ; 
nor  could  the  ri^t  be  imptured  by  any  action  of  the  governor  when 
the  grant  had  been  once  made  by  him  in  conformity  with  the  decree 
of  1824,  and  the  regulations  of  1828.  When  the  authority  of  the 
governor  was  once  exercised,  bis  power  over  the  land  passed  and  he 
could  not  recall  or  revoke  his  grant.     lb. 

15.  By  the  regulations  of  1828,  the  applicant  for  Und  was  obliged 
to  accompany  bis  petition  with  a  map,  describing,  as  distinctly  as  poe- 
uble,  the  land  asked  for.     lb. 

16.  The  grant  followed  tJie  map  in  the  general  description  of  the 
land,  without  further  survey ;  but  until  it  be  legally  determined,  by 
such  survey  and  measurement,  that  there  is  a  surplus,  no  individual 
can  complain.  The  government  alone  can  determine  and  set  apart  the 
surplus,  and  until  its  action  in  the  matter,  the  right  of  the  grantee 
remains  good  to  tJie  possession  of  the  entire  tract  wi^n  the  designated 
boundaries.    Jb. 

17.  If,  takmg  the  grant  and  map  together,  any  portion  <rf  the 
description  must  be  rejected,  reference  will  be  bad  to  the  circum- 
stances under  which  the  grant  was  made,  and  the  intentioa  of  the 
parties,  and  parol  evidence  ia  admisuble,  in  such  case,  to  determine 
such  ciroumatances  and  intention.  That  portion  will  be  rejected,  and 
that  conatntction  adopted,  which  will  j^ve  effect  to  the  intention  of  the 
parties.  lb.  The  cases  of  Leeae  ^  VaU^o  r.  Clark,  and  Vmtder- 
tliee  V.  San/a,  3  Cal.  17,  47,  are  overruled. 
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18.  Wbera  a,  tract  of  land,  sold  for  &  groBS  Bum,  is  described  b^ 
specific  bonndariea,  and  as  containing  bo  many  acree,  more  or  lees,  the 
Tender  cannot  recover  for  the  overplus,  if  on  a  surrey  it  is  aseertiuned 
that  more  land  is  contained  in  the  tract  tbaa  the  precise  amoont  named 
in  the  deed.     UMpTnan  v.  Brigga,  5  Cal.  T6. 


II.    In  San  Fhancisco. 

19.  Before  the  military  occupation  of  GalifAnia,  by  the  army  of 
^e  United  States,  San  Francisco  was  a  Mexican  pueblo,  or  municipal 
corporation,  and  was  invested  with  tiUe  to  the  land  within  her  bounda- 
ries. It  results  from  this  tiiat  where  a  plaintiff  sues  for  a  lot  in  tiie 
f<ffmer  pueblo  of  San  Francisco,  and  deraigna  his  title  from  the  (»ty, 
it  is  prima  facie  evidence  of  title.    Seale  v.  ifitcheU,  5  Gal.  401. 

20.  The  act  of  congress  of  1851,  "  to  Bottle  private  land  claims 
m  Califbnua,"  operated  a  grant  to  the  city  of  San  Francisco  of  all  the 
lands  within  her  boundaries  in  1846,  and  although  the  title  before  tiiat 
time  was  inchoate,  she  then  became  the  absdnte  owner  thereof  in  fee, 
WdiA  T.  Sullivan,  8  Cal.  165. 


LAITOLORD  AND  TENANT. 

I.    Lease  and  ns  incidsnts. 
XL    Tenant's  poweb  to  dibpute  titIiB. 
m.    Advebsb  claimants. 

IV.      Re-ENTEY  07  LANDLORD. 

V.    Sub-tenants, — liabihtebs  op. 

yi.      AsBUHPSIT, — when  THB  ACTION  LIES. 

yn.    Alien  landlords. 
Vni.    Notice  to  quit. 

IX.       FiXTDRES. 

I.    Lease  and  ns  mciDEins. 

1.    Where  a  tenant  leasee  a  store  and  certun  stands  for  the  sale  of 
21 


LANDLORD  AND  TBNANT. 


goods,  which  etasds  were  erected  on  the  eidewaU:  of  a  pablic  Btreet 
of  a  city,  and  were  removed  ehortlj  afterwards  bj  order  of  tbe 
city  aathoritieB,  held,  that  the  tenant  took  with  the  nek  of  being 
removed,  and  was  liable  for  the  rent  for  the  full  term.  McLarren  t. 
Spalding,  2  Cal.  514. 

2.  Where  a  landlord  1ea»e8  a  tract  of  land  churned  under  a  Mexi- 
can grant,  npon  tlie  oonditioDS  that  the  tenant  was  to  pay  no  rent  for 
two  years,  and  if  the  title  was  confirmed  in  that  time,  he  was  to  ^ve 
up  his  improvementt ;  but  if  not  confirmed  in  two  years,  the  tenant 
was  to  remiun  nntil  it  was  c<Hifirmed,  with  the  prinlege  of  bo^g 
it  in  case  of  sale  ;  where,  in  two  years  thereafter  the  tenant  filed  his 
notice,  claiming  title  to  the  land,  under  the  possesstMy  act  of  Qaa 
State  and  disclaiming  his  landlord's  title,  held,  in  a  suit  by  the  land- 
lord to  recover  the  premises,  that  he  was  entitled  to  recover  for  the 
use  from  and  after  tbe  expiration  of  two  years,  and  titai  the  defend- 
ant was  entitled  to  no  allowance  for  his  improvements.  Cruim  v.  Pol- 
loek,  6  Cal.  240. 

3.  Where  a  party  leased  to  a  tenant,  lands  with  the  stock  thereon 
for  five  years,  at  the  expiration  of  which  time  the  tenant  was  to 
receive  one-third  part  of  the  increase  of  the  stock,  such  agreranent 
gives  the  tenant  no  present  interest  in  the  stock,  but  .only  the  right  to 
acquire  a  determinate  interest,  after  the  performance  of  a3\  the  sdpula- 
tioQS  on  his  part,  and  these  could  not  be  completed  until  the  expira- 
tion of  five  years  from  the  execution  of  the  contract.  Fitch  v.  Srod^- 
man,  3  Cal.  848. 

4.  The  undertaking  on  the  pivt  of  the  lessee  is  strictly  personal ; 
the  result  of  the  confidence  which  the  lessor  places  in  his  integrity, 
skill  and  capacity ;  the  lessee,  therefore,  cannot  asffign,  or  delegate  to 
another,  the  duties  which  he  has  taken  upon  himself  to  perform,    lb. 

5.  Where  the  owner  of  a  building  leases  a  portion  of  it,  and  by 
express  terms  reserves  a  portion  which  can  be  reached  (mly  by  passing 
through  the  portion  leased,  it  fiiUows  that  without  express  atipulatitn, 
he  was  not  entitled  to  enter  though  the  premises  leased.  Jtamirei  v. 
McCormiek,  4  Cal.  245. 

6.  A  covenant  for  » lease  to  be  renewed  mdefinitely  at  the  option 
of  tbe  lessee,  is,  in  effect,  die  creation  of  a  perpetuity,  and  against 
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the  policy  of  the  law,  ftod  cannot  be  enforced.    Morrium  t.  Rottfig- 
wl,  5  Cal.  64. 

7.  A  claaae  providing  that  upon  the  renewal  of  a  lease,  "  the 
rent  shall  be  stipulated  according  to  the  value  of  the  property,"  Uiere 
being  no  va;  by  which  the  value  could  be  arrived  at,  is  void  for 
UDcertunty.    lb, 

8.  In  case  of  holding  over  after  the  expiration  of  a  lease,  three 
days*  notice  is  all  that  is  required.     Qa^dl  v.  Mteh,  6  Gal.  189. 

9.  Under  the  act  of  forcible  entry  and  detainer,  for  non-pay- 
ment of  rent,  the  defendant  has  ax.  days  in  which  to  remove  before 
the  plaintdfTe  right  of  action  accrues.  lb.  Ray  v.  Armstronff,  4 
Cal.  208. 

10.  To  Bustun  an  action  for  use  and  occupation  of  land,  it  must 
appear  tliat  the  defendant  held  and  occupied  the  premises  subordinate 
to  the  plaintifi*.  To  recover  from  a  person  holding  adversely  as  a  tres- 
pMser,  the  action  should  be  brought  under  tjie  6th  section  of  tfae  Prac- 
tice Act  to  recover  t^e  property,  with  or  without  damages,  for  the 
withholding  thereof,  or  for  waste  committed,  or  for  rente  and  profits  of 
the  same.     Sampton  v.  Shaeffer,  8  Cal.  196. 

11.  The  asngnee  of  a  lease  cannot  be  made  liable  to  the  lessor  of 
the  prenuses,  where  the  ori^al  lessee  remains  in  poesesaon ;  he 
cannot  be  made  liable  to  the  reversioner  of  the  ground  on  privity  of 
eoatract,  but  only  on  privi^  of  estate,  or  the  actual  occupaUon  and 
beneficial  enjoyment.     EngeU  v.  McKiiUey,  5  Cal.  158. 

II.    Tenant's  power  to  disptjtb  title. 

12.  In  an  action  of  ejectanent,  the  defendant  havmg  entered  under 
the  plaintiff,  is  not  in  a  position  to  question  his  titie  to  the  premises ; 
and  where  a  third  person  enters  under  the  tenant  aft«r  he  denies  his 
landlord's  title  and  chums  to  hold  adversely,  he  is  in  the  same  condi- 
tion as  the  tenant.     MeKune  v.  Montgomery,  9  Cal.  575. 

13.  Where  the  commis^oner  of  die  dnking  fund  leased  a  wharf 
in  the  city  of  San  Francisco,  and  brought  suit  for  the  collection  of  the 
rent  reserved  by  the  terms  of  the  lease,  and  the  defendants  deny, 
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among  other  thiDgs,  that  the  pUuntiff  had  any  legal  existence  or  had 
aathority  to  lease  the  property,  heid,  that  the  defendants  admitted  the 
authority  of  the  pUuntjfia  when  they  toc^  the  lease.  Morse  v.  RoberU^ 
2  Cal.  616. 

III.    Adtsosb  cladunts. 

14.  Where  a  tenant  finds  that  tliere  are  adverse  claims  to  tlie 
Iea8eh(dd  property,  be  should  file  a  bill  of  interpleader,  making  all  tlie 
adverse  clfumants  parties  thereto,  imd  ofier  to  pay  the  rents  into  court, 
to  abide  the  ultimate  deci^on  of  the  case.  McDeviit  t.  SaUhan,  8 
Cal.  692. 

IV.      KB-KSiaY  OP  LASDLOBD. 

15.  Wbere  a  landlord  enters  upon  bis  tenant's  prenuses  without 
his  consent,  before  the  expiraticai  of  the  lease,  and  relets  the  prem- 
ises to  another,  aucb  entry  and  reletting  discharge  the  tenant  bum 
bis  covenants,  not  <Hily  as  to  rents  sabseqaently  to  accrue,  but  such  as 
had  already  accrued.    Demey  v.  Gray,  2  Cal.  377. 


V.      SUB-TKNAKT,  LIABIUIT  OP. 

16.  A  «uh4enant  cau  be  made  liable  to  the  ori^nal  lesaor  in  an 
actioD  for  use  and  occupation,  or  for  rent,  only  for  the  tame  during 
which  the  occupancy  of  the  premises  by  the  sub-tenant  cfHitanued. 
Pico  V.  Mwtum,  1  Cal.  470. 

17.  Where  two  or  more  defendants  are  not  jointly  liable,  a  jont 
judgment  agunst  both  cannot  be  sosttuned,  altiiough  each  may  be 
severally  liable ;  so  heldy  in  an  actawi  by  a  lessor  against  two  eab-ten- 
ante  of  his  lessee,  where  it  appeared  that  the  sub-tenants  did  not 
occupy  any  portion  of  the  premises  jomtly.  Pierce  v.  jtftnturo,  1 
Cal.  470. 

VI.      ASSDMPSIT, — WHEN  THE  ACTION  LIES. 

18.  To  enable  a  party  to  recover  rent  in  an  action  <£  assompnt, 
the  pbunlaff  must  show  that  the  defendant's  possession  was  by  virtue 
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c£  some  ezprees  or  implied  agreement,  and  no  ftcti(m  of  tliia  kind  viU 
fie  where  the  posseanon  was  adyerBe  aod  tortuous,  for  such  posseenon 
ezchides  aJl  idea  of  contract.     Ramirea  v.  Murrea/,  6  Cal.  222. 

Vn.      AUBN  LAHDLORD. 

19.  The  policy  of  tiie  law  will  Dot  permit  a  tenant  to  contest  die 
title  of  his  non-readent  landlord.  The  alien  cannot  be  deprived  of 
land,  or  of  any  rights  incident  to  its  owership  b;  proof  of  his  alien- 
age in  a  collateral  procee<^g.,    Eamiret  v.  Kent,  2  Cal.  560. 

20.  A  non-reffident  alien  may  pnrohase  and  hold  real  estate,  wUch 
does  not  escheat  to  the  state  except  by  dae  operation  of  law,  ttutil 
which  the  alien  is  seized,  and  may  sostuQ  actions  for  the  property, 
^e  alien  may  lease  property  and  enforce  the  collection  of  rents  by 
dne  operation  of  law,  and  the  tenant  cannot  contest  his  title.    lb. 

Vm.    Notice  to  (juit. 

21.  Where  landlord  and  tenant  submitted  a  matter  of  difference 
between  them  to  an  arbitrator,  who,  by  his  award,  decided  that  the  ten- 
ant was  to  aband(Ht  the  prenuses  on  the  9th  of  January ;  under  such 
award  the  landlord  had  no  right  to  give  notice  to  quit  until  the  10th, 
and  &en  by  the  act  of  forcible  entry  and  detainer,  the  defendant 
had  mz  days  in  wUch  to  remove  before  the  laodkod's  right  of  action 
accrued.    Bay  v.  Arrwtrong,  4  Cal.  208. 

IX.    Fixtures. 

22.  A  tenant  may  remove  buildings  erected  by  him  at  any  time 
before  the  expiration  of  the  lease,  but  he  cannot  remove  erections 
made  by  him  on  the  premises,  afler  a  forfeiture  or  re-entry  for  cove- 
nant broken,  or  the  expiration  of  the  lease.  Whipley  v.  Detsey,  8 
Cal.  86. 

23.  A  tenant  who  puts  up  machinery  for  a  mill  in  a  house  leased, 
has  the  right  to  remove  it ;  but  as  between  vendor  and  vendee  such 
machinery  would  be  considered  a  part  of  Uie  realty.  McQrmry  v. 
O^rnne,  9  Cal.  49. 


LEASE. 

I.  What  coirsTituTEa.    ' 

II.  Rekbwal  of. 

IIL  HoLDma  otee. 

IV.  CovBNAins  AND  coiTDrnoirs. 

y.     ASSIGITHSMTS  OF. 


I.    What  constitdtbs. 

1.  A  leasQ  made  by  aa  &gent,  who  hu  no  writtea  &utkoritj  to 
execute  it,  is  within  the  statute  of  frauds  and  vend.  Folaom  r.  Per- 
rin  #  JOodffSy  2  Cal.  603. 

II.    Renewal  of. 

2.  A  corenant  for  a  lease  to  be  renewed  indefinitelj  at  the  option 
of  the  lessee,  is,  in  effect,  the  creadon  of  a  perpetuity,  and  is  there- 
fore i^aust  the  pcdlcy  of  the  law.     Morriton  r.  Romffat^,  5  Gal.  64. 

in.      HOLDIHO   OVER. 

8.  In  an  action  for  unlawful  heading  over  after  the  ezjuration  of 
the  lease,  Uiree  days'  notice  is  all  that  is  required.  ti^orfrreU  v.  FUdi, 
6  Gal.  189. 

rV.      GOTBNANTS  AMD  QOSDTnOVS. 

4.  A  deBcription  of  premises  in  a  lease,  though  imperfect,  is  suf- 
ficient, if  the  boundaries  can  be  ascertuned  with  a  reasonable  degree 
of  certfunty,  and  if  such  premises  have  been  taken  possession  of  and 
occupied  under  the  lease.  A  person  who  enters  into  possession  of 
land  under  another,  cannot  questicxi  the  title  of  him  under  whom  he 
holds.     Pierce  r.  SUnturn,  1  Cal.  470. 

5.  Where  a  lien  attaches  upon  a  leasehold  estate,  it  does  so  sub- 
ject to  all  the  conditions  of  the  lease ;  if  one  of  the  conditions  be  for- 
feiture for  non-payment  of  rent,  the  mere  fulure  to  pay  the  rent  will 


not  make  a  foifeitiire ;  there  mnst  be  a  formal  demand  made  on  the 
day  it  becomes  due,  to  effect  a  forfeiture.  A  forfeiture,  from  its  rery 
aatnre,  cannot  take  place  by  eooBent,  and  ia  not  favored  by  ike  roles 
<^  law ;  altboagh  by  Uie  Burrender,  tbe  leasehold  estate  is  merged  in 
the  fee,  yet  this  principle  of  merger  was  never  designed  to  defeat  ihe 
ri^ts  of  a  third  party,  which  had  intervened  before  the  merger  took 
[dace.      GasMU  v.  Trmner,  3  Cal.  S34. 

6.  A  clause  in  a  lease,  "  excepted,  total  loss  by  fire,  whensoever 
the  lessees  are  not  answerable  for  neglect  and  carelessness,"  does  not 
release  the  lessee  from  paying  rent  for  the  full  term ;  it  only  releases 
him  from  reboilding,  in  case  of  the  destruction  by  fire.  Beach  v. 
Farrith,  4  Gal.  839. 

7.  Where  the  plmliff  leased  a  lot  of  ground  to  6  for  a  term  of 
years,  at  a  certain  rent  payable  monthly,  on  which  lot  B  was  to  erect 
a  house,  for  which  he  was  to  be  pud  at  the  expiration  of  the  lease 
two-thirds  of  its  apprised  value,  and  it  was  agreed  that  the  house 
should  always  be,  and  remain,  mortgaged  as  security  for  the  payment 
of  the  rent :  Held,  to  be  a  mortgage,  and  might  be  foreclosed  on  the 
non-payment  of  the  first  or  any  sabsequent  month's  rent ;  and  where 
B  asngaed  the  lease,  the  asdgnee  took  with  notice,  and  the  two-thirds 
of  the  building  might  be  foreclosed  upon  and  sold  for  back  rent. 
Barroiiha  v.  BaOeOe,  7  Cal.  4S0. 

8.  Where,  on  the  making  of  a  lease  for  a  term  of  years,  a  priv- 
ilege is  granted  in  the  following  words :  "  if  lessors  choose,  at  any 
time  berei^r,  to  sell,  and  should  offer  the  property  for  sale,  on  such 
terms  as  they  may  choose,  lessee  may  have  the  liberty  of  buying  it, 
in  preference  to  any  one  else."  As  this  lease  was  made  to  tiie  lessees, 
thar  hetre  and  atsigntf  every  covenant  in  ^e  lease  relating  to  the 
thing  demised,  attached  to  the  hmd,  and  ran  with  it ;  and  tlus  being 
a  valuable  privilege  of  pre-emption,  it  attached  to  the  entire  property, 
and,  therefore,  passes  with  the  lease  and  is  assignable.  Where  one 
of  two  assignees  of  the  lease,  during  the  absence  of  his  eo-aangoee, 
purchased  the  property  in  his  own  name,  the  aBsignees  of  the  lease 
b^g  copartners,  the  land  purchased  was  partnership  property  and 
the  purchase  was  made  on  their  joint  account,  and  for  their  joint  ben- 
efit.    Laff'an  v.  Naglee,  9  Gal.  662. 
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9.  Where  T  and  C  ezecated  a  joint  lease  to  L,  of  certtun  premises, 
wherein  it  vas  specified  that-twen^  dollars  per  month  should  be  paid 
to  T  and  twenty  dollars  to  C,  and  on  breach  of  the  terms  of  the  lease 
on  the  part  of  th6  lessee,  T  and  C,  the  lesaore,  bronght  a  joint  sut  to 
recover  the  rent  and  restitution  of  the  premises,  hdd,  ^at  there  is  no 
mi^oinder  of  parties  pluntifi*.  Bj  fiuling  to  pay  rent  when  demand- 
ed, the  contract  under  the  lease  was  determined,  and  the  poesesaion 
of  the  defendant  was,  &om  that  time,  tortaous.  IVeat  and  Flower  v. 
Lidddl,  10  Cal.  801. 

v.    Assignment  op. 

10.  Where  a  leasee  covenants  not  to  aseigD  the  lease  without  the 
consent  of  the  lesaor,  when  that  consent  is  once  given,  the  covenant 
agUDBt  asfflgnment  is  thereby  abrogated.  It  is  t^uestioDable  whether, 
in  any  case,  such  a  covenant  would  be  enforced  so  as  to  produce  a  for- 
feiture. It  is  in  reatnuDt  of  alieoation,  and  therefore  against  the  pot- 
icy  of  the  laws.     Chipmim  y.  Enteric,  6  Cal.  49. 

11.  Where  a  lessee  asngns  his  lease,  but  remains  in  posBeaaiiMi, 
and  the  as^gnee  never  takes  posseanon  or  occufueB  the  premises,  on 
a  suit  for  the  rents  bronght  agunst  the  assignee  by  the  lessor,  h^, 
that  he  was  not  liable,  never  having  entered  into  possession  of  tjie 
premises  or  assumed .  control  of  them.  Hooper  ^  Co.  v.  McKitdof, 
5  Cal.  153. 

12.  A  conveyance  of  a  leasehold  estate,  although  it  employ  words 
ordinarily  used  in  a  demise,  and  contuns  a  reservation  of  rent  and  the 
right  of  re-entry  upon  covenants  broken,  is  not  an  under-letting  or 
sub-lease,  but  is  cornddered  in  law  as  an  assignment  of  the  whole  intei^ 
est,  as  there  remains  in  the  grantee  no  reversion  of  the  estate.  It  is 
one  of  the  essentials  of  a  lease,  that  it  should  contain  a  reveiaon  in 
bvor  of  the  party  from  whom  the  grant  or  assurance  proceeds.  And 
where  such  instrument,  by  sundry  conveyances,  finds  its  way  into  the 
haods  of  the  grantor,  it  becomes  merged  in  the  fee,  and  the  lease 
thereby  extingmshed.    SmU^  v.  Fan  WlnMe,  6  Gal.  605. 
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LEVY. 

1.  Under  our  statute,  a  levy  on  personal  property  capable  of  man- 
ual delirety  most  be  made,  by  taking  the  property  into  cnstody ;  if 
aa  execaUoD  erector  permitB  proper^  levied  on  to  remain  in  the 
hands  of  tbe  debtor,  his  levy  cannot  operate  to  defeat  sabsequent 
executions.     Duiertre  v.  Sriard,  7  Cal.  549. 

2.  Ac  officer  who  seizes  property  in  the  hands  of  the  debtor,  may 
justify  under  the  execution  or  process,  but  when  he  takes  property 
from  a  third  person  who  clwms  to  be  the  owner  thereof,  if  on  execu- 
tion, he  most  show  the  judgment  and  execution,  and  if  on  attachment, 
the  writ  of  attachment,  and  the  proceedings  on  which  it  was  based. 
Thomburg  v.  Band,  7  Cal.  664. 

8.  A  levy  under  an  execution  on  property  sufficient  to  satisfy  the 
same,  ia  a  satisfaction  of  the  judgment ;  and  where  a  mortgage  ffven 
to  secure  the  judgment,  was  sought  to  be  foreclosed,  it  being  a  mere 
incident  to  the  judgment  must  fall  with  it.  People  v.  ChUJiotm,  8 
Cat  30. 

4.  A  sheriff  may  levy  on  and  take  possession  of  property  owned 
in  partnership  by  Uie  defendant,  in  execution  and  another,  for  the 
purpose  of  subjecting  it  to  sale,  and  the  other  party  cannot  sustun  an 
action  against  the  sheriff  for  so  doing.  Waldman  v.  Broder,  10 
CaL  878. 


I.  JvDQUzmB,  See  Jddohbnts. 

II.  VauDoa's  libnb,  See  Vendor's  ltess. 

III.  FORCHASEBS  AT  SBBRIPF'S  SALB,  See  SHERIFFS. 

IV.  ATT0RNBY8,  See  Attoenets. 

V.  Boats  and  vessels,  See  Boats  and  tbsskls. 

VI.  Railroad  company,  See  Cobporations. 

VII.  Mechanics'  liens,  See  Mechanics'  liens. 
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I.    Jm>aMKNTS,  See  Judqubnts. 

1.  l!be  appeal  onl;  atajs  the  ezecntion,  and  does  not  impair  the 
lien  of  the  judgement  on  real  estate.    Low  t.  Adams,  6  Gal.  277. 

2.  In  case  of  appeal  from  a  judgment  rendered  in  a  court  below, 
the  statute  in  regard  to  judgment  lienu  on  real  estate,  commencea  run- 
uing  from  the  date  of  the  remittitur  from  the  supreme  court,  although 
the  lien  attaches,  at  the  date  of  the  judgment  in  the  court  belbv.  The 
obvious  intention  of  the  act,  was  to  charge  the  estate  of  the  judgment 
debtor,  and  to  give  the  creditor  two  jam  to  make  hla  money.  Dewetf 
V.  Lata(m,  6  Cal.  130. 

S.  A  creditor  who  has  acquired  a  lien  bj  attachment  or  otherwise, 
ma;  apply  to  a  court  of  chancery  witliout  fii«t  proceeding  to  judgment, 
to  reatrun  the  sale  of  the  same  property  on  an  ezeontion  issued  on  a 
judgment  to  a  tiiird  party,  alleged  to  be  fraudulent.  Fraud  u  one  of 
the  primary  subjects  of  equity  jurisdiction,  and  in  a  case  where  the 
sole  issue  is  one  of  fraud,  and  where,  in  case  of  refusal  to  interpose, 
the  fraud  complained  of  would  be  successfully  consummatod,  an  injunc- 
tion should  issue,     ffofneman  v.  Datmmberg,  6  Gal.  376. 

4.  The  issue  and  levy  of  an  execution  before  the  expiration  of  the 
Uen  of  the  judgment,  has  not  the  effect  to  prolong  the  lien  beyond  the 
time  limited  by  section  204  of  the  Code,  which  provides  that  such  lien 
shall  contiane  for  two  years.    Iscmc  v.  Swift,  10  Cal.  71. 

5.  The  levying  of  an  execution  before  Uie  two  years  ez[nr«  will 
not  extond  the  lien  beyond  that  time.     lb. 

6.  The  lien  itself  would  not  exist  without  the  proviwon  of  the 
statute,  and  of  course  cannot  exist  beyond  the  time  stated.     lb. 

U.    Vendors'  usns,  See  Vendors'  likns. 

7.  Where  A  sells  a  lot  of  land,  and  g^res  a  bond  for  a  deed  on  the 
payment  of  the  purchase  money,  the  lien  which  springs  out  of  the  title 
bond,  predicated  upon  tbe  covenants  for  the  purchase  money,  attaches 
to  tiie  land.     'R-aelsody  v.  Jacobxm,  2  Cal.  286. 

8.  The  extension  of  time  granted  for  the  payment  of  the  purchase 
money  will  not  release  the  lien  on  real  property,  nor  does  the  taking* 
note  for  the  purchase  money  affect  the  vendor's  lien.     lb. 


9.  It  is  a  clear  prio(»pl«  of  equity,  th&t  an  asugnee  cannot  keep 
poeseanoD  of  land  Bubject  to  a  Hen  for  the  parchase  money,  and  also 
refose  to  pay  tiie  purchase  piice  ;  if  he  holds  the  one  he  must  pay  the 
other.     lb. 

10.  Where  a  vendor  sells  a  lot  of  ground,  and  receires  a  part  of 
the  porofaaao  money,  and  the  note  of  the  vendee  for  the  balance,  and 
^vea  a  bond  to  execute  a  deed  for  tiie  lot  on  payment  of  the  note,  and 
the  rendee  goes  into  possession,  no  sale  of  the  proper^,  assignment  of 
the  bond,  or  change  of  poeses^on,  can  affect  the  vendor's  lien.     /(. 

11.  The  vendor  of  real  estate  has  an  equitable  lien  on  the  land 
sold  fiir  the  payment  of  the  purchase  money,  even  where  the  title  has 
been  foUy  conveyed,  if  he  baa  taken  no  aecuri^  for  its  payment. 
Salmon  v.  ffoffmany  2  CaL  188.  f  -.  . 

12.  A  vendor  has  an  equitable  lien  oa  the  land  sold  fiV'thO'pur- 
chase  money :  the  recital  of  paymen^n  a  deed  ia  not  concltttive,  and 
(be  receiving  a  note  of  a  vendee,  is  not  a  merger  of  security  orwaivw 
of  the  lien,  and  such  lien  is  not  repugnant  to  the  letter  or  sjnrit  of 
our  recording  act ;  and  there  is  notiiing  to  alter  the  rule  in  the  ease 
<^  an  administrator,  vbo  is  the  mere  legal  repreaentative  of  the 
deceased,  and  sUnda  charged  with  the  aame  equities  and  liabilities,  with 
regard  to  the  property,  as  he  himself  did  in  his  life  time.  Cahovn  v. 
Sobintm,  6  Gal.  225. 

m.      PUBCHASBRS  AT  SHBRIFP'S  SALE,  See  ShXRIFFB. 

18.  A  purchaser  may  have  a  lien  on  lands  snld  on  execution  at 
sheriff's  Bale,  prior  to  that  of  the  redemptioner.  The  fact  that  he  is 
the  creditor,  does  not  divest  his  lien.  And  a  redemptAoner,  where  the 
[ffoperty  is  bid  in  by  a  judgment  creditor,  must  pay  the  amount  Hd, 
nMk  eighteen  per  cent,  thereon,  together  with  the  fiill  balance  due  on 
the  judgment  or  jadgmenta,  with  all  interest  and  costs.  Knight  v. 
Fair,  9  Cal.  117. 

rv.    Attorhkib,  See  Attornbts. 

14.  An  attorney  has  no  lien  upon  a  judgment  recovered  by  lum  in 
&vor  of  Ins  client  for  a  quantum  meruit  compensation  for  his  services ; 


Boch  Ilea  extends  only  to  ccets,  ff.v9a  hj  statate.    Hx  parte  Kj/le,  1 
Cal.  381. 

15.  Where  an  attorney  at  law  contracts  with  fak  client  to  proee- 
cute  a  demand  for  one-third  of  the  jadgment  which  might  be  obtuned, 
the  attorney  has  no  lien  on  the  judgment,  and  a  satis&ction  entered 
by  the  pliuntiff  would  be  valid.    Matafidd  y.  DoHand,  2  Gal.  507. 


y.    Boats  and  vbsssls,  See  Boatb  and  vessels. 

16.  The  master  of  a  ship  has  a  Hen  on  the  cargo  for  the  fi«i^t, 
and  is  not  bound  to  deliver  to  a  confflgnee  any  part  of  the  goods  sped- 
fied  in  a  bill  of  lading,  until  tlie  frught  is  piud ;  delivering  a  part  of 
the  goods  does  not  defeat  a  lien  upon  the  remunder  for  liie  whole 
freight ;  delivery  of  goods  by  the  master,  and  payment  of  freight  by  the 
owner  or  consignee,  are  concurrent  aota.  Frothingham  v.  JenUn*,  1 
Cal.  48. 

17.  The  owner  of  a  chartered  vessel  has  no  general  lien  on  the 
cargo  Sort  the  chartered  price.    M.MfO  v.  StoM^ury,  8  Cal.  465. 

18.  In  suits  agunet  boata  and  veBsels,  tiie  service  of  process  in 
the  manner  provided  by  statute,  is  equivalent  to  an  actual  seisore, 
and  the  lien  of  the  plaintiff  in  tbe  suit  attaches  as  soon  as  service  is 
made,  and  is  good  agunst  subsequent  purchasers.  Mdgg*  v.  Scan- 
neU,  7  Cal.  405 ;  Fither  v.  White,  8  Cal.  418. 


VI.    Railroad  coupant,  See  Cobforatioit. 

19.  A  nulroad  company  cannot  refuse  to  tauisfer  tlie  stock  on 
their  books,  on.  the  ground  that  the  asmgnor  of  the  stock  was  indebted 
to  the  company,  unless  the  company  had  a  lien  on  the  stock  at  the 
date  of  its  transfer.     Peo][Ae  v.  Crockett,  9  Cal.  112. 


VII.      MbCHAKICS'  liens,  See  MsCHAinOS'  LIENS. 

20.    The  lien  of  a  sub-contractor  only  attaches  upon  the  service  of 
nolace  thereof.     CaJioon  and  Kent  v.  I/ein/,  10  Gal.  216. 
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LIMITATION. 

I.    When  thb  btatuhb  Bssma  to  ruk. 

a.  Judgments. 

b.  On  accoQDts. 

c.  On  orders  of  court  tn  inaolTency. 

II.    What  constitutbs  an  instbchbht  m  vbiting. 
ni.    PLXADnias  Ain>  pbactioe. 
IV.    Possession  07  land. 

V.      EXBCDTOBS  AND  ADHIHI8TRATOB8. 

I.    When  the  statute  BEams  to  kun. 

1.  The  right  of  action  upon  a  contract  in  writing,  is  not  barred  by 
Ihe  Btatnte  of  limitation,  until  the  lapse  of  four  jeare  after  it  has 
accrued.  The  fast  that  the  contract  was  in  writing,  and  not  the  pres- 
ent existence  of  the  writing,  determines  the  period  wiUun  which  the 
action  most  be  brought.  The  highest  evidence  of  that  fact  is,  of 
coarse,  the  writing  itsblf;  but,  in  case  of  its  loss  or  destruction,  the 
&ct  maj  be  established  b;  parol.     Bagley  y.  Eaton,  10  Gal.  126. 

2.  On  a  joint  obligation  made  by  two  persons,  the  statute  of  liiD- 
itation  cotdd  only  be^  to  nm  agtunst  the  plaintiff's  chum  in  an  action 
for  cmtribntion  between  the  joint  obligors  &om  the  time  of  the  last 
payment  bj  either  of  Uie  makers.  Sherwood  v.  Dwniar,  6  Cal.  58. 
This  case  is  oTomilod  in  the  case  of  Fairbania  v.  Daweon,  9  Gal.  89. 

3.  A  part  payment  of  a  note,  made  before  the  time  limited  by  the 
statute  has  expired,  will  not  take  the  oase  out  of  the  statute.  The 
31st  section  c^  our  statute  of  limitation  provides,  that  "  no  acknowl- 
edgment or  promise  shall  be  sufficient  evidence  of  &  new  or  contimung 
contract,  wheret^  to  take  the  case  ont  of  the  operation  of  this  statute, 
unless  the  same  be  conttuned  in  some  writing  sgued  by  the  party  to 
be  charged  Uiereby."  By  the  le^timate  operation  of  the  stafaite, 
the  original  debt  is  pud  when  the  time  fixed  by  the  act  expires.  In 
making  the  ori^al  contract,  the  parties  incorporated  into  it  the  terms 
of  Uie  ^tute,  without  any  express  stipulations  to  that  eflfoct.  f  air 
hmJa  T.  Dawim,  9  Gal.  89. 
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4.  Where  A  and  B  made  a  joint  note  to  C,  and  during  two  yean 
small  payments  were  made  thereon,  vluch  note  was  aftenrards  pud  and 
taken  up  hy  A,  who  afterwards  commenced  a  suit  againet  B  to  enforce 
a  contribntioa  of  his  share  of  ^e  note,  held,  that  the  atatnte  of  liniita- 
tion  could  only  begin  to  mn  agtunst  A's  clum  for  a  contribution  &om 
the  time  of  the  final  settlement  with  C  and  Ae  discharge  of  the  note. 
Sherwood  v.  Smiar,  6  Cal.  S8. 

a.     Judgments. 

5.  The  act  of  April  22d,  1850,  defining  the  time  of  commencing 
civil  actions  in  certain  cases,  and  providing  that  "  an  acUon  may  be 
brought  within  five  years  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,"  remains  unchanged  by  the  act  of  May  4th,  1852, 
or  any  other  act.     Cavender  t.  Oaild,  4  Cal.  250. 

6.  The  first  section  of  the  statute  of  limitation  of  April  2d,  1855, 
provides  that,  "  an  action  npon  any  judgment,  contract,  obligation,  or 
liability,  for  tiie  payment  of  money  or  damages  obtained,  executed,  ot 
made  oat  of  this  state,  can  only  be  commenced  within  two  years  from 
the  tame  the  action  has  accrued  or  shall  accrde."  The  constitntion  tX 
the  Umted  States  gives  to  the  record  of  a  judgment  properly  attested, 
when  rendered  in  one  state,  the  aame  force  and  effect  in  another,  aa 
evidence,  which  it  has  id  the  state  of  its  rendition.  The  legislatore 
cannot  under  the  pret«nce  of  regulating  the  remedy,  deny  all  remedy, 
and  t^UB  destroy  the  contract;  a  judgment,  in  this  sense  of  the  ccm- 
stitation,  is  a  contract.  A  contract  is  just  as  much  impaired  by  a  pro- 
hibition to  sue  upon  it,  as  it  is  by  direct  legislative  action  declaring  it 
void.  The  statute  of  April,  1855,  therefore,  can  only  be  construed 
to  apply  to  judgments  not  in  eaie  at  the  time  of  the  passage  of  ibe 
act,  or  as  giving  two  years  from  the  passage  of  the  act  within  which 
to  sue  upon  such  as  were  not  already  barred  by  the  act  of  1850. 
SoaHm-ough  v.  J)ugan,  10  Cal.  305. 

7.  An  execution  can  only  be  issued  upon  a  judgment  obttuned 
before  a  justice  of  the  peace,  within  five  years  from  the  entry  of  the 
judgment ;  section  214  of  the  Practice  Act  only  applies  to  jad^Deota 
of  courts  of  record.      WMU  v.  Clark,  8  Cal.  512, 

8.  A  foreign  judgment  is  not "  &  contract,  obligation,  or  liatulity 


LQUTATIOM. 


for  the  payment  of  money,  founded  on  an  instrumeat  of  writJDg  exe- 
cuted out  of  this  state,"  within  the  meaning  of  the  statute  of  limita- 
tions, and  the  act  of  1852  does  not  alter  the  time,  as  provided  in  the 
act  of  1850,  for  commencing  suits  upon  this  class  of  liabilities.  Pat- 
ten V.  Ray,  4  Cal.  287. 

9.  The  statute  of  limitations  of  this  state  only  commences  rnnning 
agiunst  8  judgment  from  the  time  of  the  final  entry  thereof.  And 
where  a  judgment  by  confesaon  was  entered  in  Pennsylvania,  vhich 
was  aflerwards  opened  and  a  trial  had,  which  resulted  in  a  judgment 
for  &e  plaintiff,  in  such  case  our  statute  of  Unutatiou  does  not  com- 
mence running  until  the  final  entry,  although,  by  the  laws  of  Penn- 
sylvania,  the  lien  of  the  first  judgment  was  not  destroyed.  Parhe  v. 
WUIiamt,  7  Cal.  247. 

10.  The  statute  provides  that  &om  the  tame  of  the  docketing  of 
a  judgment  it  shall  be  a  lien  for  two  years.  Where  an  appeal  is  taken, 
the  time  commences  to  run  from  the  date  of  the  remittitur  from  the 
sapreme  court.     Dewey  v.  Latton,  6  Cal.  130. 

b.     On  accountt. 

11.  Where  tiiere  have  been  various  charges  in  a  store  account, 
and  DO  reciprocal  charges  by  the  other  party,  each  charge  in  tlie 
account  becomes  barred  by  the  statute  of  limitation  at  the  expiration 
of  one  year.     Bitchie,  Osgood  ^  Co.  v.  Davit,  6  Cal.  453. 

12.  The  statute  of  limitation  fixes  two  years,  from  the  accruing  of 
the  cause  of  action  in  case  of  commission  merchants,  as  the  period 
within  which  the  action  must  be  brought  It  is  the  duty  of  a  com- 
mission merchant,  not  only  to  inform  his  consignee  of  Bales  made  on 
hie  account,  but  when  iuBtructed  to  do  so  to  remit  the  proceeds ;  and 
when  by  his  neglect,  he  kept  the  plaintiff  in  ignorance  of  his  rights, 
the  statute  of  Umitation  ouuiot  run  against  him.  Kane  v.  Cook,  8 
Cal.  449. 

c.     On  order  of  eoart  in  insolvency. 
18.    An  order  of  court  made  pending  the  proceedings  in  insd- 
▼ency,  does  not  have  tiie  effect  to  stay  the  statute  of  limitation.    Jmm 
V.  Swift,  10  Cal.  71.  » 
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II.    What  constitutm  ah  iitsteumbht  m  wmriHa. 

14.  Where  the  words,  "  audited  and  approved,"  and  "  we  certify 
the  abo7e  to  be  correct,"  are  endorsed  on  an  account  rendered,  it  ia 
language  sufficient,  in  the  meaning  of  the  statute,  to  constitute  an 
instrument  in  writing,  and  is  not  barred  b;  that  portion  of  the  statute 
of  Unutation  applying  to  accounts.    Sanviekion  r.  Broum,  5  Ca].  57. 

III.    Plbasihos  and  peaciicb. 

15.  Where  a  demand  is  barred  by  the  statute  of  limitation,  it 
must  be  pleaded  in  the  first  instance ;  the  court  will  not  allow  the 
pleadings  to  he  amended  in  this  respect  except  in  the  case  of  minor 
heirs,  or  in  the  furtherance  of  justice ;  in  which  eases  as  affidavit 
must  be  filed  showing  wherein  justice  would  be  promoted.  Cooke  v. 
Speart,  2  Cal.  412. 

IV.      POSSESSIOS    OP    LAND. 

16.  The  act  of  April  11th,  1855,  amending  the  dxtfa  section  of 
the  statute  of  limitations  of  1850,  hy  a  prwiso  extending  tbe  time  for 
commencing  actions  of  ejectment  wider  Spanish,  or  Mencan  titles, 
repeals  that  section  in  toto.  It  follows,  that  the  act  of  1856  is  tlie 
only  statute  of  limitation  of  actitms  for  the  recovery  of  real  proper^, 
and  that  the  time  fixed  therein,  runs  only  &om  the  date  of  that  act. 
BUlingt  t.  JSorwy,  6  CaL  881. 

17.  The  act  of  11th  of  Ajail,  1855,  in  relation  to  the  limitation 
of  time  for  commencing  actions  for  the  recoveiy  of  real  estate  to  five 
years,  repeals  the  Nxth  section  ctf  tiie  act  of  the  22d  of  April,  1850 ; 
as  the  full  measure  of  five  years  had  not  expired,  on  the  repeal  of  the 
law,  by  eleven  days,  the  bar  had  not  occurred  before  tbC'  repeal  <A  the 
statute.     BilUngt  v.  HaU,  1  Gal.  1. 

18.  Statutes  of  limitation  are  designed  to  afiect  the  remedy,  aad 
not  the  right,  or  contract ;  consequentiy,  the  legislature  may  repeal 
tbe  act,  and  thereby  lerive  the  rtf^t  which  had  not  been  extin- 
guished,   lb. 

19.  One  of  the  primary  objects  of  government  is  to  enable  the 
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citizen  to  acquire,  possess,  and  defend  imoperty,  and  this  right  has 
been  guaranteed  by  the  constitution,  and  cannot  be  impaired  by  legis- 
lation,    lb. 

20.  There  is  no  moral  or  legal  obligation  wluch  should  compel  a 
man  to  pay  for  improvements  on  his  ovm  lands,  which  he  never  author- 
ized, and  which  originated  in  tort.     lb. 

v.      EXECUTOBS  iJtD  ADMrNISTRaiORS. 

21.  After  a  demand  has  been  rejected  by  an  administrator,  or 
executor,  or  probate  judge,  the  holder  must  bring  suit  for  ito  collec- 
tion within  three  months  after  the  date  of  its  rejection,  if  it  be  then 
due,  or  within  three  months  after  it  becomes  due,  otherwise  the  claim 
will  be  forever  barred.  The  131th  section  of  the  "  act  to  regulate 
the  settlement  of  estates  of  deceased  persons,"  is  imperative.  Bene- 
dict  V.  Baggina,  2  Cal.  385. 

22.  Where  a  plaintiff  had  an  account  due  from  an  intestate  who 
died  in  April,  1849,  and  no  administration  on  his  estate  was  taken 
until  1857,  when  the  plaintiff  brought  his  suit  within  one  year  after 
tiie  Issuing  of  letters  of  administration :  Held,  that  the  account  was 
not  barred,  and  the  fact  that  a  long  period  intervened  between  the 
death  and  the  administration  taken  on  the  estate,  can  make  no  difl^r- 
ence.     J>anglada  v.  Be  la  Guerra,  10  Cal.  886, 


LOCATION  OF  SCHOOL  LAND  WARRANTS. 

1.  School  land  warrants  may  he  located  on  unsurveyed  public  lands. 
The  state  has  the  most  perfect  right  to  determine  what  shall  consti- 
tute evidence  of  title,'  as  between  her  own  citizens,  to  all  lands  within 
her  boundaries.  The  act  of  congress  of  1841,  cannot  interfere  with 
tiie  domestic  policy  of  the  state,  because  congress  has  no  such  power 
of  interference.     Nims  v.  Palmer,  6  Cal.  8. 

2.  The  act  of  May  3d,  1852,  makes  no  reservation  of  mineral 
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lauds,  and  a  party  is  not  prohibited,  either  b;  that  law  or  as;  other, 
from  locating  school  land  warrants  on  mineral  lands  of  the  state. 
JTimg  y.  Johnson,  7  Cal.  110. 

3.  The  law  requires  that  the  record  of  the  location  of  school  land 
warrauta  ah^l  be  made  b;  the  county  clerk ;  recording  by  the  record- 
er is  invalid.     lb. 


LOST  PAPERS. 

1.  The  rule  as  to  the  predicate  for  the  admission  of  secondajy 
evidence  of  a  lost  paper,  requires  "  that  a  bona  fide  and  diligent 
search  has  been  unsuccessfully  made  for  it  in  the  place  where  it  was 
most  likely  to  be  found ; "  and  the  party  should  ^w  that  be  bad  in 
good  futh  exhausted,  in  a  reasonable  degree,  all  the  sources  of  infor- 
mation and  means  of  discovery  which  the  nature  of  Uie  case  would 
admit  of  and  which  were  accessible  to  him.  FoUom't  Executart  v. 
Scott,  6  Cal.  460. 

2.  Where  a  lost  grant  had  been  recorded,  it  was  error  to  admit 
parol  evidence  of  its  coutents,  unless  the  ftulure  to  produce  the  record 
was  accounted  for.     SrotJierion  v.  Mart,  6  Cal.  488. 

3.  Where  written  instruments  are  rolttntarily  and  deliberately 
destroyed,  the  cause  or  motive  of  the  destmction  ia  the  controlling 
fkct  which  must  determine  the  admissibility  of  secondary  evidence  of 
their  contents ;  and  if  the  destruction  was  made  upon  an  erroneous 
impression  of  its  effect,  under  circumstances  free  irom  suspicion  of  fraud, 
such  evidence  is  admissible.  The  destruction  of  the  note  in  no  respect 
imp^rs  the  liability  of  the  maker,  or  the  right  of  the  plaintiff  to 
recover  upon  it.     Bagley  v.  EiOon,  10  Cal.  126. 

4.  Affidavits  to  prove  the  loss  of  a  written  instrument  may  be 
taken  ex  parte,  without  notice,  and  are  not  subject  to  the  aame  rule  as 
ordinary  depositions.    McCarm  v.  Beach,  2  Cal.  25. 

5.  The  affidavit  of  the  pluntiff,  in  regard  to  the  loss  of  a  written 
instrument,  is  admis^ble,  and  sufficient  to  lay  the  foundation  for  parol 
evidence.    Ih, 
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6.  la  case  of  the  loss  or  deatruction  of  negotiable  paper,  the 
pUindfT  cannot  miunttun  his  action,  without  first  indemnifying  the 
defendant.     Price  v,  Dunlap,  5  Oal.  483. 

T.  Where  a  check  or  other  obligation  has  been  lost  or  stolen,  and 
a  forged  endorsement  made  upon  it,  and  the  same  paid  hj  the  banker 
on  whom  it  was  drawn,  the  parties  to  it  are  not  released,  but  are 
still  holden  to  the  true  owner.  Survey  t,  WeUi,  Fargo  ^  Co.,  6 
Cal.  124. 

8.  In  case  of  a  lost  instrument,  where  no  cop;  has  been  preserved, 
it  is  not  to  be  expected  that  witnesses  can  recite  ite  contents,  word  for 
word ;  it  is  snfficteat,  if  intelligent  witnesses  who  had  read  tbe  paper, 
understood  its  object,  and  can  state  it  with  precision,  Potten  y.  Rat- 
«ae,5CaL467. 


MANDAMUS. 

I. 

Whbk,  and  to  whom,  a  Mandamds  will  lib 

n. 

To  Shbkitt. 

m. 

To   RB8T0RB  AN   ATTORHBT. 

IV. 

To   SUPEBVIBOBB. 

I.    Wheh,  and  to  whom,  a  Mandamus  will  lie. 

1.  The  controller  of  State  may  be  compelled  by  mandamus  to 
audit  the  accounts  of  members  of  the  legislature  ;  the  act  is  merely 
ministerial,  and  he  has  no  discretion  in  such  a  case,  as  the  amount  of 
compensation  has  been  fixed  by  law.     Fowler  v.  Peirce,  2  Cal.  165. 

2.  The  law  does  not  require  a  replication  to  the  answer  in  case  of 
mandamus,  except  where,  in  the  discretion  of  the  court,  the  facts  in 
the  defendant's  answer  may  be  explained  or  avoided.     Ih. 

3.  Where  a  court  ordered  a  reference  to  asaeas  the  damages  on 
an  injunction  bond,  a  district  judge  may  be  compelled  by  mandamus, 
to  enter  up  a  judgment  on  the  report  of  the  referee.  Rmxdl  v.  EU 
Uoty  2  Cal.  245. 
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4.  MandamuB  is  not  the  proper  remedy  where  an  inferior  court 
refuses  to  enter  a  judgment  for  costs.  The  party  complaining  has  the 
right  to  appeal  &om  the  defective  judgment,  or  he  maj  resort  to 
his  action  for  the  coats.     Peralta  v.  Adams,  2  Cal.  594. 

5.  The  statute  is  ample,  and  fumisheB  not  only  a  specific,  but  an 
adequate  and  speedy  remedy,  against  any  person  who  usurps,  intrudes 
into,  or  unlawfully  holds  or  exercises,  any  public  office,  civil  or  mili- 
tarj,  or  any  franchise  withm  the  State  ;  title  to  an  office  cannot  be 
tried  upon  a  mandamus,  neither  at  common  law,  nor  under  the  stat^ 
ute  ;  where  there  is  a  speedy,  [dun,  and  adequate  remedy  at  law,  the 
writ  of  mandamus  cannot  issue.     People  r.  Olda,  3  Cal.  167. 

6.  Courts  of  law  should  refuse  to  allow  the  rule  for  a  mandamus 
to  issue,  when  it  is  to  compel  a  person,  inferior  officer,  court,  or  cor- 
poration to  act  in  any  particular  manner,  where  such  person,  officer, 
court  or  corporation  is  invested  with  discretionary  power.  McDou- 
gaU  V.  Bell,  4  Cal.  177. 

7.  It  properly  issues  in  cases  where  there  is  not  a  plain,  speedy 
and  adequate  remedy  at  law.     lb. 

8.  Mandamus  may  be  resorted  to,  to  compel  an  officer  to  do 
any  act  which  is  sought  to  be  enforced,  where  the  officer  has  no  dis- 
cretion, and  which  the  law  requires  him  to  perform.     lb. 

9.  The  act  of  13th  of  April,  1854,  amendatory  of  the  general 
law,  regulating  the  office  of  state  controller,  declares,  that  "  no  wai- 
rant  shall  be  drawn  on  the  treasury,  except  there  be  an  unexhausted 
specific  appropriation  by  law  to  meet  the  same."  The  act  of  May 
1st,  1854,  to  create  the  office  of  state  printer,  reqtures  the  controller 
to  draw  his  warrant  on  the  treasurer  for  such  sums  as  may  be  due  the 
state  printer.  This  does  not  take  the  case  out  of  the  provisions  of 
the  general  law.  To  sustain  the  writ  of  mandamus  against  the  con- 
troller in  such  case,  the  pl^tiff  must  allege,  that  there  is  "  money  not 
otherwise  appropriated  by  law,"  out  of  which  the  compensation  in 
question  is  directed  to  be  paid.     Redding  v.  Bell,  4  Cal.  333. 

10.  Where  an  injuncUon  is  violated,  and  the  court  below  refuses 
to  issue  an  attachment  and  inquire  into  a  contempt,  the  supreme 
court  will  by  mandamus,  compel  the  court  to  issue  the  writ.  Merced 
Mining  Co.  v.  Fremont,  7  Cal.  180. 
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11.  The  writ  of  m<mdamus  can  only  be  issued  to  edme  inferior 
coort,  board,  or  officer,  to  compel  the  performance  of  an  act  or  dntj 
clearly  enjoined  b;  law,  and  this  must  be  in  a  case  where  the  party 
baa  no  other  plain,  speedy  and  adequate  remedy.  It  never  Ues  to 
control  the  discretion  of  an  officer,  or  to  direct  in  what  manner  he 
shall  act,  bat  mmply  commands  the  performance  of  a  duly.  Draper 
V.  Nbteware,  1  Cal.  276. 

12.  When,  on  any  ground,  the  court  below  refuses  the  relief 
prayed  for  by  a  bill  of  interventiorL,  it  is  only  error,  and  the  remedy  is 
by  appeal ;  and  when  tbe  court  refuses  to  confirm  the  report  of  a  ref- 
eree, tbe  only  remedy  b  by  appeal ;  and  neither  case  will  justify  a 
resort  to  mandamus.     I/uMum  v.  Fourth  Dteirict  Court,  9  Cal,  7. 

13.  A  mandamus  will  not  lie  to  compel  a  district  judge  to  sign  a 
bill  of  exceptions,  which  the  relator  alleges  he  refuses  to  do,  where 
the  district  judge  in  his  answer  avers  that  he  has  signed  a  true  bill  of 
exceptions,  and  that  the  one  presented  by  the  relator  is  not  a  true  bill. 
In  such  case  the  relator  is  not  entitled  to  a  jury  to  try  the  issue,  under 
section  472  of  the  Practice  Act ;  courts  must  be  truatod  as  to  the 
fidelity  of  their  records,  and  their  decision  thereon  is  final  and  con- 
clu^ve.     People  v.  Judge  Tenth  Judicial  IKitrict,  9  Cal,  19, 

14.  Where,  in  chancery,  a  decree  is  rendered,  perpetually  enjoin- 
ing the  defendant  irom  diverting  water  &om  a  certiun  creek,  a  motion 
for  a  new  trial  does  not  operate  as  a  suspension  of  the  injunction,  and 
mandamus  will  issue  to  the  judge  of  the  district  court  granting  the 
injunction,  requiring  him  to  attach  the  defendants  for  contempt  for  a 
riolatioD  thereof.     Ortman  v.  IHxon,  9  Cal.  23. 

15.  Where  an  alternate  mandamus  is  issued  to  a  justice  of  the 
peace  requiring  him  to  send  up  to  the  county  court  the  record  of  the 
proceedings  in  a  certain  cause  determined  before  him,  it  is  not 
sufficient  for  the  justice  to  answer  that  Ms  fees  were  not  paid  or  ten- 
dered previous  to  the  time  of  the  service  of  the  mandamus,  but  should 
state  that  they  were  not  paid  or  tendered  at  any  time,  either  before  or 
since  the  service  of  the  writ.     People  v.  JBdrrii,  9  Cal.  571. 

16.  Where  it  is  provided  by  law  that  certun  legal  notices  shall 
be  published  in  a  certtun  oewapaper,  a  mandamus  will  lie  in  fovor  of 
the  proprietor  of  the  paper  against  the  officer  whose  duty  it  is  to  have 
such  notices  published.     Wathinfft<m  v.  Page,  4  Cal.  388.  . 


17.  A  mandamus  will  lie,  to  compel  tlie  county  judge  and  countj 
clerk  to  grant  to  an  associate  justice  of  the  court  of  sessional,  the  cer- 
tificate of  liis  electJon,  pursuant  to  the  64tti  section  of  tlie  act  con- 
coming  courts  of  justice.     Gorham  v.  Campbellf  2  Cal.  1S5. 

II.    To  Sheriff. 

18.  A  mandamus  will  not  lie  agunst  a  sheriff  to  compel  him  to 
convey  property  bid  off  at  sheriff's  sale,  unless  at  the  time  of  sale  the 
purchaser  paid  in  cash  the  whole  of  the  purchase  money.  Kohler  v. 
i%«,  5  Cal,  66. 

19.  A  mandamus  will  not  lie  against  a  sheriff  to  compel  him  to 
make  a  deed  of  land  to  a  purchaser  at  execution  sale,  who  refuses  to 
pay  the  purchase  money  for  the  reason  that  he  is  the  oldest  judgment 
and  execution  creditor,  and  entitled  to  the  money,  especially  when 
there  is  an  unsettled  contest  as  to  the  question  of  lien.  Williams  t. 
Smith,  6  Cal.  91. 

III.       To   BESTORK   AN   ATTORNEY. 

20.  The  writ  of  mandamus  is  a  proper  remedy  to  compel  the  dis- 
trict court  to  restore  an  attorney  whose  name  has  been  stricken  from 
the  rolls  by  the  order  of  court ;  and  where  notice  of  a  motion  for  a 
mandamus,  and  a  copy  of  the  papers  on  which  the  motion  is  founded, 
have  been  duly  served  on  the  district  judge,  the  court  may,  in  its 
discretion,  issue  either  an  alternative,  or  a  peremptory  writ,  in  the 
first  instance.     People  v.  Turner,  1  Cal.  143  ;  lb.,  The  same,  152. 

21.  Where  a  district  court  improperly  expels  an  attorney  and 
counselor  from  practicing  in  its  district,  the  supreme  court  will  by 
mandamus  direct  the  order,  by  which  he  was  expelled,  to  be  vacated. 
People  V.  Turner,  1  Cal.  190. 

IV.      To   SUPBRTIBORS. 

22.  An  assessor  may,  by  mandamus,  compel  the  supervisors,  or 
other  officer  of  a  county  whose  duty  it  is  to  audit  accounts,  to  exercise 
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tiie  jariadictioQ  with  vMch  tlie  law  has  iavestei  them,  and  to  hear  and 
determine  the  claim  of  the  petitioner  according  to  law.  Selkirk  v. 
Sacram^o  Omtat/,  3  Gal.  323. 


MARRIAGE. 

1.  Marriage  is  regarded  as  a  rivil  contract,  and  no  form  is  neces- 
aar;  for  its  Bolemnization.  If  it  take  place  between  parties  able  to 
contract,  an  open  arowal  of  the  intention,  and  an  assumption  of  the 
relative  duties  which  it  imposes  on  each,  is  sufficient  to  render  it  valid 
and  binding.     Graham  t.  Bennett,  2  Cal.  506. 

2.  Where  any  legal  disability  ejdsta,  or  where  the  ceremony  is 
niegal  and  void  as  to  the  parente,  it  shall  protect  their  o^pring  against 
(be  stain  of  bastardy.  The  law  declares  that  they  shall  be  le^timate. 
They  are  the  inheritors  of  their  father's  name,  his  heirs  apparent,  and 
entitled  to  look  for  and  demand  his  care,  mtunteuance  and  protection. 
He  has  the  right  to  their  custody,  control  and  obedience,  to  the  same 
extent  as  if  they  were  the  issue  of  a  valid  marriage.     lb. 

3.  By  the  Mexican  law,  marriage  lawfully  contracted  under  the 
rights  of  the  Catholic  church,  between  members  thereof,  cannot  be 
dissolved  by  a  civil  tribunal.  But  the  union  of  a  man  and  woman 
in  the  character  of  husband  and  wife,  without  the  sanction  of  the 
church,  is  considered  as  a  mere  civil  contract,  and  as  such,  falls  within 
the  legitimate  sphere  of  the  ordinary  jurisdiction  of  the  courts.  Har 
mon  V.  Sarmon,  1  Cal.  215. 


MARRIED  WOMEN. 

I.      RlGHia  IN   8EPAEATB  paOPBRTY. 

a.     How  alienated. 
II.      RlOHTS  IN   COMMON  PROPERTY. 
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S44  MARRIED  WOMEN. 


in.      POWBR  IN   BBLATIOH  TO   CONTEACTS. 

a.     When  sole  trader. 
IV.      ACKKOWLKDOMBNTS  OP,  See  ACKKOWLEDflMBNTS. 


I.      RI0HT3  IN  SEPARATE  PROPERTT. 

1.  Under  the  acts  defining  the  rights  of  husband  and  irife,  t^e 
property  of  **  the  wife  owned  by  her  before  marriage,  and  that 
acquired  afterwards  by  gift,  bequest,  devise  or  descent,  shall  be  her 
separate  property."  The  rents  and  profits  of  ber  separate  property 
are  declared  to  become  common  proper^.  Under  the  statutes  of  tJus 
state,  married  women  have  no  authority  to  enter  into  contracts  in 
their  own  name,  but  must  resort  to  the  use  of  trustees  for  all  porpoees 
of  security.     Snyder   v.  Webb,  3  Cal.  85. 

2.  Where  a  married  woman  claims  property  as  her  separate 
estate,  it  must  appear  to  bare  been  conveyed  to  ber  before  marriage,  or 
if  afterwards,  it  must  have  been  acquired  by  "  ffift,  demse  or  descent." 
Betsie  T.  EarU,  4  Cal.  200. 

3.  The  capacity  of  the  wife  to  hold  separate  estate,  is  created  by 
the  constitution,  and  depends  aione  upon  the  mode  of  U«  acquitiiion, 
and  vesta  in  her  before  the  inventory  can  be  filed.  Selover  v.  Amer- 
ican Rutxian  Commercial  Co.,  1  Cal.  266. 

4.  The  legislature  possesses  no  constitotional  power  to  declare  tliat 
the  title  of  the  wife  to  her  property  shall  be  divested  for  want  trf  reg- 
istration, nor  for  that  reasoo  that  it  shall  he  subject  to  the  debts  c^  tbe 
husband,  or  of  any  other  person  whomsoever.    76. 

a.     How  aUenaied. 

5.  The  sixth  section  of  chapter  147,  provides  that  during  the  con- 
tinuance of  the  marriage,  no  sale  or  alienation  of  any  part  of  the  wife's 
separate  property  can  be  made,  nor  any  lien  or  incumbrance  created 
thereoD,  unless  by  an  instrument  in  writing  signed  by  the  husband  and 
wife,  and  duly  acknowledged  by  her.  Selover  v.  American  Bustian 
C'ommereial  Co.,  7  Cal.  266. 

6.  That  the  statute  intended  to  embrace  both  the  real  and  personal 
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property  of  the  vife,  Boems  to  admit  of  but  little  doubt ;  coosequently, 
no  sale  of  either  tbe  personal  or  real  property  of  the  wife  can  be  yalid 
nnless  made  and  acknowledged  in  the  mode  provided  by  statute.     lb. 

II.    Rights  in  common  propertt. 

7.  The  husband  has  no  right  or  power  to  convey  the  common 
property  by  devise  or  will,  so  as  to  defeat  the  rights  of  the  surviving 
wife  ;  the  husband  and  wife,  during  coverture,  are  jointly  seized  of 
the  property,  with  a  half  interest  remaining  over  to  the  wife  —  this  is 
a  cert^  intorest,  that  becomes  absolute  at  the  death  of  the  husband, 
and  the  wife  accepting  a  legacy,  under  the  will,  will  not  be  esCoped 
from  setting  up  a  claim  to  one-half  the  estate.  Beard  v.  Knox,  5 
Cal.  252. 

8.  The  husband  has  no  autboiit;^  to  dispose  of  but  one-half  of  the 
property,  by  will,  and  the  legac;  received  by  the  wife  would  be  from 
that  portion  of  the  property  which  he  had  a  right  to  dispose  of,     lb. 

9.  A  wife  residing  in  another  State  has  the  same  right  as  a  resi- 
dent vife.     lb. 

10.  A  serions  doubt  enats,  as  to  the  validity  of  the  9th  section  of 
ike  act  defining  the  rights  of  husband  and  wife,  the  provisions  of  which 
give  the  husband  the  absolute  power  of  disposition  of  the  common 
property,  and  make  the  rents  and  profits  of  tiie  separate  property  of 
both  husband  and  wife,  common  property.  Selover  v.  American  Ilu»- 
rian  Commercial  Go.^  7  Cal.  266. 

11.  That  section  gives  all  the  rents  and  profits  of  the  wife's  sepa- 
rate property  to  the  husband,  leaving  her  only  a  reversionary  interest. 
The  value  of  property  consists  mostly  in  the  rents  and  profits ;  and 
when  by  the  act,  the  husband  has  the  absolute  power  of  disposing  of 
these  rents  and  profits,  without  the  consent  of  the  wife,  it  may  be 
asked,  what  becomes  of  her  eomtitutwnal  right  of  property  in  her 
separate  estate  during  the  coverture  ?     Jb. 

13.  It  may  also  be  doubted  whether  that  portion  of  the  6th  sec- 
tion of  the  act,  which  requires  the  signature  of  the  husband  to  make 
a  valid  sale,  or  to  create  an  incumbrance  upon  the  separate  property 
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of  the  wife  can  be  Bust^ned.  She  is  given  no  power  by  law  over  the 
will  of  her  husband,  and  to  make  hia  consent  necessaiy  to  the  sale  and 
use  of  that  wluch  is  exclusively  hers,  would  seem  incon^tent  with  the 
capacity  conferred  upon  her  by  the  constitution  itself.    lb. 

III.      POWBR  IK  RELATION  TO  COKTRAOTfl. 


18.  Our  statutes  do  not  change  the  role  of  the  common  law  upon 
the  relations'  of  husband  aod  wife,  except  in  the  particular  cases 
expressly  provided  by  the  statute,  and  &femme  covert  cannot  contract 
under  the  laws  of  this  State  so  as  to  render  her  liable  In  a  suit  at  taw. 
Rowe  V.  KoUe,  4  Cal.  285. 

14.  That  a  femme  covert  has  no  power  to  make  a  contract,  is  & 
doctrine  of  the  law  which  this  court  has  no  power  to  disturb  ;  conse- 
quently, a  promissory  note  and  mortgage  to  secure  the  same  made  by 
a  married  woman  cannot  be  enforced.     Simpers  v.  Sloan,  5  Cal.  467. 

15.  By  the  common  law,  a  married  woman  cannot  bind  herself  by 
contract,  and  the  statute  of  this  State  has  not  changed  t^e  law  in  this 
respect,  except  in  certain  particular  cases.  The  joint  and  several  not« 
of  husband  and  wife,  is  only  obligatory  as  the  individual  contract  of 
the  husband,  and  a  Judgment  agfunst  the  wife  on  such  a  note  is  erro- 
neous.    Luninff  v.  Brady,  10  Cal.  265. 

a.     When  sole  traders, 

16.  In  an  action  against  a  married  woman,  alleged  to  be  a  sole 
trader,  under  the  act  of  April,  1852,  on  a  contract  execnted  by  her  as 
such,  it  is  improper  to  join  her  husband  with  her  as  defendant ;  and  a 
complfunt  so  drawn  is  demurrable  ;  the  effect  of  the  statute  is  to  make 
such  a  married  woman  a  femme  sole  as  to  the  particular  bu^ness  in 
which  she  is  engaged.     MeKune  v.  MeGarvey,  6  Cal.  497. 

rv.    Acknowledgments  of,  See  Acknowlbdomehts. 

17.  It  is  not  in  the  power  of  a  court  of  equity  to  compel  married 
women  to  correct  an  insufficient  acknowledgment.  Her  consent  must 
be  perfectly  free.  She  can  make  no  contract  to  bind  herself,  except 
in  ^e  manner  prescribed  by  law.     BarreU  v.  Tewktbury,  9  Cal.  13. 
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18.  An  ackaowledgment  of  a  married  woman  to  an  instrnment 
aSectJDg  her  homestead  rights,  where  it  does  not  appear,  by  the  cer- 
tificate, that  the  contente  of  the  mortgage  were  ezplcdned  to  her,  is 
insnfficient  to  prove  the  due  execution  of  the  mortgage  by  her ;  under 
our  law,  no  presumption  d"  acknowledgment,  on  the  part  of  a  married 
woman,  to  a  deed,  arises  from  the  foct  of  her  executing  it.  Peate  v. 
Barinert,  10  Cal.  486. 


MASTER  AND  SERVANT. 

I.  Obligation  of  mastbb  to  sbbvant. 

II.  Obligation  op  master  to  thibd  parties. 

in.  Riqbts  op  master. 

rv.  Obligation  op  servant. 

V.  Rights  op  servant. 

I.    Obligation  of  habtbr  to  servant. 

1.  Where  a  person  employs  another  at  a  stipulated  price  tor  a  cer- 
tun  time,  and  the  employee  remuos  in  such  employ  for  a  longer  torm^ 
the  rule  of  law  is  that  where  there  is  no  new  contract,  both  parties 
understood  that  the  same  salary  was  to  continue  to  be  piud.  Nicholson 
v.  PatcMn,  5  Cal.  474. 

2.  Where  the  action  against  the  master  inyolves  a  breach  of  duty 
tm  the  part  of  Gie  ageiit,  or  servant,  such  agent  or  servant  cannot  be 
called  to  disprove  it.     Finn  v.  VtUltg'o  Street  Whxrf  Co.,  7  Cal.  258. 

3.  The  declaration  of  an  agent  will  bind  his  principal,  if  made 
during  the  continuance  of  the  agency,  and  at  the  very  time  of  the 
transaction ;  so  where  fire  was  communicated  from  the  chimneys  of  a 
Btoamer  to  crops  on  shore,  the  declaration  of  the  master  made  at  die 
time,  and  while  the  boat  was  running  under  his  command,  are  admis- 
uble  in  evidence.  Gerke  t.  California  Namgation  Compar^y  9  Cal. 
251. 
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4.  The  rule  <^  law  regalalsDg  the  obligatioD  between  master  ani 
serrant,  or  contractor  and  workman,  is,  that  the  master  ib  bound  to 
nse  reasonable  care  and  diligence  to  prevent  accident  or  injury,  and 
if  he  does  not,  he  will  be  responmble  for  the  damage  that  majr  ensne. 
SaUower  v.  Eeidey,  6  Cal.  210. 

5.  Where  a  stipnlated  remuneration  has  been  agreed  upon,  the 
serrant  has  no  clum  to  additional  remoneration,  on  the  mere  ground  of 
his  performance  of  additional  services,  unless  he  can  prove  some  con- 
tract, either  expressed  or  implied,  on  the  part  of  his  master,  to  pay 
him  an  increased  salary  for  his  addition^  services.  Canty  v.  SaUeck, 
9  Cal.  198. 

II.    Obligation  of  uabtbr  to  third  paktibs. 

6.  The  declaratiooa  of  an  agent  or  servant  are  admisable  in  evi- 
dence against  the  principal,  only  when  they  form  a  part  of  ^e  ret 
geatcB  ;  and  the  declaration  of  a  bar-keeper  to  a  third  par^,  as  to  the 
contents  of  a  package  left  by  a  guest  in  the  charge  of  the  inn-keeper, 
when  not  made  in  the  discharge  of  his  du^  as  bar-keeper,  are  not 
admisfflble,  in  an  action  against  Uie  inn-keeper,  to  prove  the  contents  of 
a  package.    Mateer  v.  Broum,  1  Cal.  221. 

7.  The  declarations  of  an  agent,  or  servant,  when  but  the  bare  nar- 
ration of  an  act  which  had  already  taken  place,  and  was  folly  ended, 
do  not  form  a  part  of  the  res  gettce,  and  are  inadmisidble  in  evidence 
agtUQSt  his  principal.     Iivnit  v.  Senator,  1  Cal.  459. 

8.  A  principal  will  be  bound  to  third  parties  by  the  acts  of  bis 
agent,  although  unautbomod,  where  be  places  him  in  a  position  to 
mislead  innocent  parties.     Davidton  y.  Dallas,  H  Cal.  227. 

9.  Where  an  agent  or  servant  is  in  posaesfflon  of  personal  property, 
and  diqwaea  of  it  in  his  own  name,  without  disclosing  his  agency,  tlie 
purchaser  will  be  protected  in  paying  his  not«  given  for  the  proper^ 
to  the  agent  or  servant,  notwitbstancUog  a  notice  ^ven  by  the  princi- 
pal to  pay  him.     Argenii  v.  BritnnoH,  5  Cal.  351, 

m.      RlQHTS  OF  HASTEB. 

10.  Where  no  definite  period  of  time  is  agreed  upon  between  a 
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master  and  senrant,  the  master  has  a  right  to  discharge  the  servant  at 
mj  time,  and  to  eject  him  by  force  from  his  house  in  case  the  servant 
refiises  to  leave,  after  having  received  notice  to  that  effect.  DeBriar 
,,  1  Cal.  450. 


IV.    Obligation  of  sbrvakt  to  master. 

11.  In  an  action  against  an  agent  or  servant,  for  not  accountang, 
tie.,  a  request  to  account  and  pa;  over  the  balance  must  be  stated  in 
the  complfunt  and  proved  on  the  trial.  Buakndl  v.  McCcndey,  1 
Cal.  421. 

12.  Where  a  party  makes  a  written  contract,  intending  to  act 
therein  as  the  agent  of  another,  and  to  bind  his  principal,  it  is  neces- 
sarj  that  it  should  appear  in  the  contract  itself,  that  he  acts  as  such 
agent.     Sayre  v.  Nichols,  7  Cal.  535. 

13.  It  is  the  duty  of  a  consignee  or  agent  to  render  an  account  of 
his  sales  when  made,  but  he  is  not  bound  to  take  upon  himself  the  risk 
or  responsibility  of  remittance  ;  nor  can  he  throw  such  risk  upon  his 
principal  without  orders.     Kane  v.  Cook,  8  Cal.  449. 

V.      RlGHTB  OP  SERVANT. 

14.  A  genera]  agent  has  no  power  to  consent  to  ,the  levy  and 
taking  away  his  principal's  property  on  an  execution  against  another 
par^.     Fitch  v.  Brockman,  2  Cal.  579. 


MECHANICS'  LIENS. 

I.  What  Liens  will  attach. 

n.  Who  entitlbd. 

III.  Description  op  Property. 

IV.  Assignment  op. 
V.  Notice  op. 
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VI.  Precbdbhcb  o». 

Vn.  Limitation  op. 

VIII.  "What  Cookts  have  jdrisdiction. 

IX.  Pleadings. 

X.  FoBU  OF  Judgment  on  Libn,  See  JupaMBM. 

XL  Who  bound  by  Judgment. 


I.    What  LiEira  will  attach. 

1.  The  liens  which  must  be  presented  under  the  seveath  Bectioa 
of  the  mechanics'  lien  law  of  19t})  April,  1856,  are  those  ariaing  under 
that  act,  and  do  not  apply  to  other  liens.  WMtn^  v.  StgginSy  10 
Cal,  547. 

2.  Mechanics  and  artizans  have  a  lien  for  all  work  done  by  them 
npon  any  description  of  property.  The  first  section  of  the  act  j^yes  a 
lien  upon  the  superstructure  itself,  as  distinct  &om  the  land  ;  if  the 
party  owned  only  the  superstructure  Uien  the  lien  would  attach  (Hily  U> 
that.    McQreary  v.  Oabome,  9  Cal.  119. 


IL     Who  entitled. 

3.  The  mechanics*  lien  law  must  be  strictly  construed,  because  it 
gives  rights^  derogation  of  the  cfKnmon  law.  BoUordy  v.  Gratx 
CkuTck,  2  Cal.  90. 

4.  The  mechanics'  lien  law  prorides  excluavely  for  the  security  of 
material-men  and  laborers,  and  one  who  advances  money  as  a  loan, 
expressly  for  the  payment  of  materials  and  labor,  devoted  to  the  erec-  . 
tion  of  a  building,  can  have  no  clfum  to  the  benefit  of  the  law.  God- 
effroy  v.  Caldwell,  2  Cal.  489. 

5.  Our  statute  has  placed  liens  for  material  furnished  and  tiens  for 
labor  on  the  same  footing,  and  where  a  buil<Ung  is  sold  to  satisfy  judg- 
ments of  the  same  date,  the  one  decreeing  a  mechanic's  lien,  and  the 
other  an  amount  due  for  materials  furnished,  the  court  should  order  a 
p-o  rata  distribution  of  the  proceeds.    Maxley  v.  Sh^pard,  3  Cal.  64. 
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III.     DESCRIPnO»  OF  Peopsktt. 

6.  Describing  the  property  with  reasonable  certainty  in  the  notice 
o!  tien  ia  sufficient.     SoUding  t.  Cronige,  2  Cal.  61. 

7.  A  truisfer  of  the  property  before  the  lien  is  filed  for  record, 
cannot  affect  the  lien,  where  it  ia  filed  vithin  the  time  prescribed  by 
BUtute.     lb. 

IV.      AsSIfiNMENT  OF. 

8.  A  mechamc's  lien  ia  in  the  nature  of  a  mortgage,  and  ia  a 
charge  on  the  land,  and  vrill  not  pass  to  an  assignee,  without  an  asfflgn- 
ment  in  writing  of  the  account  on  which  it  is  based.  Jtiiter  v.  Ste- 
venKm,  1  Cal.  388, 

9.  The  statute  of  1850,  providing  for  the  lien  of  mechanics  and 
others,  limited  the  structurea  on  which  auch  lien  can  be  had  to  build- 
ings and  wharvea,  but  by  a  subsequent  act,  a  lien  may  be  held  on 
bridges.     Burt  v.  Waahingtm,  8  Cal.  246. 

10.  A  mechanic's  lien  on  leasehold  property  only  attaches  to  the 
leasehold  interest,  subject  to  all  the  conditions  of  the  lease ;  but 
where  one  of  the  conditions  is  a  forfeiture  of  the  lease  upon  non-pay- 
ment of  rent,  the  failure  to  pay  cannot  alone  create  such  forfeiture  ; 
there  most  also  be  a  fonnal  demand  of  rent  on  the  day  it  becomes 
due.  For  the  purpose  of  forfeiture,  a  waiver  of  demand  will  never  be 
implied,  because  a  forfeiture,  from  its  very  nature,  cannot  take  place 
by  consent.  GaskUl  v.  Trainer,  3  Cal.  834 ;  Qaskill  v.  Moore,  4 
Cal.  233. 

11.  The  owner  of  property  can  alone  create  a  mechamc's  lien 
thereon.     Guy  v.  Carriere,  5  C^.  611. 

V.    Notice  op. 

12.  By  our  statnte,  the  lien  of  mechanics  may  be  recorded  within 
nxty  days  after  the  completion  of  the  building,  and  by  relation,  the 
lien  attaches  from  the  date  of  the  commencement  of  the  work.  All 
persons  who  deal  with  the  property  during  the  progress  of  the  work 
are  charged  with  Dotice  of  the  claim  of  the  contractor.  Soule  ^ 
Page  v.  Dawet,  7  Cal.  575. 
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13.  Afler  the  necbanic  has  made  his  contract  and  entered 
upon  the  erectJon  of  the  building,  lie  cannot  ao  alter  or  change  his 
contract,  as  to  create  a  greater  or  different  lien  on  the  premises,  where- 
by a  cltum  of  a  third  party  would  be  injured,  who  had  loaned  monej 
and  taken  security  on  the  property,  whilst  the  first  and  original  cod- 
tract  existed.    lb. 

14.  A  notice  filed  by  a  mechanic  must  give  a  correct  description 
of  the  property,  or  it  will  not  impart  notice  to  third  parties ;  a  notice 
describing  property  on  a  certain  street,  and  between  other  streets,  is 
insufficient.     Montrose  v.  Conner,  8  Cal.  344. 

VI.  Precedence  of. 

15.  An  unrecorded  mortgage  takes  precedence  of  a  mechanic's 
lien,  which  attaches  subsequent  to  the  execution  of  the  mortgage,  the 
mortgagee  under  our  statutes  not  being  compelled  to  record  his  mort- 
gage, as  against  any  but  subsequent  purchasers  and  mortgagees. 
Hone  y.  Munie,  4  Cal.  173. 

l(i,  A  garnishment  served  upon  the  owner  of  a  building,  before 
the  notices  by  the  aub-cotitract«rs,  journeymen,  &..c.,  becomes  a  lien 
upon  the  fund  in  the  bands  of  the  owner,  and  takes  precedence  <^  the 
claims  of  the  sub^contractors.  Cahaon  v.  Levy,  6  Cal.  295 ;  lb.,  10 
Cal.  216. 

17.  A  sub-contractor's  lien  filed  and  notice  duly  serred  within 
thirty  days  after  the  completion  of  the  work,  dates  back  to  its  com- 
mencement, and  takes  precedence  of  a  prior  garnishment,  served  on 
the  owner  of  the  building,  in  a  suit  against  the  principal  contractor. 
Tattle  V.  Moniford,  7  Cal.  358. 

VII.  LiMITATIOK  OF. 

18.  A  materiBl  man,  who  has  furnished  lumber  for  the  erection  of 
a  building,  has  no  lien  thereon  unless  he  files  in  the  recorder's  office 
of  the  proper  coimty,  within  sixty  days  after  the  completion  of  the 
building,  a  notice  of  his  intention  to  hold  a  lien  on  the  premises  for  the 
amount  due.     Walker  v.  Hauta-Hijo,  1  Cal.  183. 

19.  Where  a  suit  to  enforce  a  meclianic's  lien  is  not  commenced 
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vitbia  &e  tioae  prescribed  by  statute,  no  jndgnant  for  a  lien  upon  thu 
property  can  be  suatained.     Green  t.  Jaekton  Water  Oo.,  10  Gal.  874. 

VHI.    What  couets  hatb  JOBiSDicnoN. 

20.  The  county  court  has  no  jurisdiction  to  enforce  a  mecbatuc'e 
lien  where  the  amount  in  oontroveray  exceeds  two  hundred  dollara. 
The  spefflal  cases  within  the  meaning  of  the  9th  section  of  the  6th 
article  of  the  constitution  of  this  state,  embrace  (hose  cases  that  are 
the  creation  of  statute.     Broek  v.  Serriek,  6  C^.  278. 

IX.    Plb&dinos. 

21.  In  a  suit  by  a  material-man,  to  enforce  a  lien  agunst  a  bnild- 
ing  for  lumber  sold  to  the  contractor,  it  must  be  arerred  utd  [voved 
that  the  materials  were  not  only  used  in  the  constmctaon  of  the  bnild- 
iog,  but  that  they  were,  by  the  express  terms  of  the  contract,  furnished 
for  the  particular  building  oo  which  the  lien  is  claimed.  BoUomlg  v. 
Grace  Church,  2  Cal.  90 ;  SougUon  t.  Blake,  6  Cal.  240. 

X.      FORU   OP  JUDOMBnT  OH  LIEM,   8et  JODOMENTS. 

23.  In  a  suit  to  enforce  a  mechauc's  lien,  the  verdict  should 
slate  the  amoont  due,  and  also,  tliat  the  plaintiff  have  a  lien,  on  the 
property  described,  therefor ;  it  will  be  error  to  re<^te  the  lien  in  the 
judgment,  unless  it  is  accorded  by  the  verdict  Walker  v.  Stun- 
fly'o,  1  Cal.  185. 

XI.    Who  bound  by  judgmkht. 

23.  Thou^  the  lien  of  mechanics  is  purely  the  creator*  <^  tiie 
Btatnte,  a  decree  for  the  sale  of  tLe  premises,  in  its  enforcement,  has 
the  same,  and  no  greater,  effect  upon  the  rights  of  purchasers  aai 
incumbrancers,  prior  to  the  commencement  of  suit,  that  a  similar 
decree  would  have  upon  the  foreclosure  of  a  mortgage.  If  such  pur- 
chasers or  incumbrancers  are  not  made  parties,  they  are,  in  no  respects, 
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boood  by  the  decree,  pr  proceeiUii^  thereunder.  A  mortgage,  in  this 
State,  is  only  a  lien  or  inoumbrance  ;  the  estate  in  the  laud  remains 
in  the  mortgagor,  and  all  peraona  interested  in  the  estate  at  the  time 
tiie  Buit  is  instituted  to  enforce  the  mortgage,  vrhether  purcbaaers, 
heirs,  devisees,  remtunder-men,  reveruonerB,  or  incumbrancers,  ahould 
be  made  parlies,  or  their  rights  vill  not  be  affected.  The  same  is 
true  as  to  suits  to  enforce  mechanics'  liens.  WkUiieff  v.  Wg^itu, 
10  Cal.  647. 


MEXICAN  LAW. 

1.  Under  the  Mexican  system,  alcalde,  alone,  have  no  jndicial 
power  whatever,  nor  can  the  jurisdiction  of  those  officers  be  extended  or 
enlarged  by  consent  of  parties.  Every  suit  vith  certain  exceptions, 
must  be  brought  before  the  judge  of  first  instance.  Ladd  v.  Stevetk- 
ton,  1  Cal.  18. 

2.  It  seoms  to  be  extremely  questionable  whether  courts  of  first 
instance  possess  the  power  of  grantjsg  new  trials,  as  practiced  in 
courts  of  common  law.  That  such  courts  could  set  aside  any  inter- 
locutoiy  order  of  sentence,  there  seems  to  be  no  doubt,  but  a  deSnitive 
sentence,  once  pronounced,  cannot  be  altered  except  by  the  next 
superior  court  in  grade,  on  appeal.  Payne  v.  Pacific  M.  S,  S.  Co.y 
1  Cal.  33. 

3.  By  article  40th  of  the  6th  title  of  tho  Mexican  constitutional 
law,  it  is  prorided,  that  in  order  to  the  due  institution  of  any  suit  what- 
soever, either  civil  or  criminal,  for  wrongs  purely  personal,  the  means 
of  amdliacion  must  be  first  tried ;  and  by  article  29th  of  the  6th  title, 
it  is  declared,  that  it  will  be  the  province  of  alcaldes  to  exercise  within 
their  pti«i2o8  the  fiinctions  <^  conciliators.  Vim  Schmidt  v.  Bantinff- 
tm,  1  Gal.  66. 

4.  By  the  Mexican  decree  of  May  2Sd,  1837,  made  in  pursuance 
to  the  above  requirements,  t&e  fnnctJons  of  conciliators  belonged  exclo- 
sively  to  the  alcaldes  of  the  ayuntamientos,  and  to  justices  of  the 
peace,  in  places  whose  population  consists  of  one  thousand  persoos  or 
more.    lb. 
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5.  Under  the  Mejucso  lav,  cnstom  is  Bometimea  allowed,  not  only 
to  control,  limit  and  modify,  the  general  rules  of  law,  buteventoestab- 
Ml  a  rule  in  direct  and  palpable  contravention  of  the  po»tive  written 
law.  Thua,  custom  may  attain  the  force  of  law,  not  only  when  there 
is  no  law  to  the  contrary,  but  when  the  effect  of  it  is  to  overturn  the 
previoua  law  which  stands  in  opposition  to  it.     lb. 

6.  It  seems,  (Jiat,  in  the  year  1833,  or  1834,  the  property  of  the 
flitmona  in  Galiibmia  was,  wiUi  the  exception  of  a  portion  reserved 
for  the  nse  of  the  priests  and  the  purposes  of  religion,  confiscated  by 
the  Mexican  government,  and  that,  in  carrying  out  this  law  of  confis- 
cation, the  officers  of  the  government  took  possession  of  the  lands  and 
proper^  of  the  Mtaaion  Doloret,  except  a  small  portion  reserved.  The 
priests  of  the  misdons  can  exercise  no  right  over  the  lands  thus  con- 
fiscated.    SaiUiUan  v.  Moses,  1  Cal.  92. 

7.  Under  the  Mexican  decrees,  thoogh  proceedings  b  capital 
cases  might  be  instituted  in  the  court  of  £rat  instance,  and  testimony 
taken  and  trial  had  in  that  court,  yet  the  papers  must  always  be  sent 
np  to  the  conrt  of  second  instance,  where,  only,  final  judgment  could 
be  rendered.  ■  People  v.  Daniels,  1  Cal.  106. 

8.  There  never  has  been  a  time,  since  the  adoption  of  the  /eiro 
jmgo,  in  which  lands  could  be  conveyed  under  Spanish  or  Me^can  law, 
without  an  instrument  in  writing,  nnless  it  was,  perhaps,  in  the  case 
of  EUi  execnted  contract,  where  corporeal  possession  was  delivered  at 
the  very  time  of  the  sale,  by  actual  entry  upon  the  premises,  and  the 
dtnng  of  certain  acta,  aoalagoos  to  the  livery  of  seisin  at  common  law. 
Horn  V.  Simmora,  1  Cal.  119 ;  IbMa-  v.  Fohom,  1  Cal.  207. 

9.  By  law  29,  lib.  8,  tit.  13,  of  the  recopUadtyti  de  indicu,  every ' 
Bale  of  real  estate  was  required  to  be  made  before  the  escrihano  of  the 
place  where  the  contract  was  entered  into,  and  if  there  were  no  escri- 
baaa,  before  the  judge  of  first  instance;  and  these  officers  were 
required  to  furnish  a  copy  and  statement  of  the  writings,  or  contracts, 
made  before  them,  with  the  day,  month  and  year  in  which  they  were 
made,  the  names  of  the  seller  and  purchaser,  the  property  sold,  or 
exchanged,  and  the  price.    Xb. 

10.  Without  the  foregoing  forms  being  complied  with,  neither  poe- 
ses^on  nor  property  in  lands  could  be  suatainod  ia  law ;  no  judicial 
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demgnation  of  bonndariea,  or  fixing  of  landmarks,  could  take  plaee  ; 
odIj  with  the  title  deeds  before  the  eye,  could  these  important  acta  be 
performed,    lb, 

11.  Under  the  Mexican  system,  as  well  as  in  the  states,  where 
itatates  requiring  mortgages  to  be  recorded  are  in  force,  if  a  subse- 
quent mortgagee  has  notice  of  the  enstence  of  a  prior  unrecorded 
mortgage,  he  takes  his  lien  subject  to  the  lien  of  the  first  mor^;agee. 
Woodworth  y.  OmTnan,  1  Cal.  203. 

12.  It  is  believed  that  there  was  no  officer  in  San  Francisco, 
who,  according  to  Mexican  law,  was  authorized  to  record  mortga- 
ges,    lb. 

13.  The  Mexican  Bjstem  of  jurispnidence,  knew  nothing  of  &a 
common  law  doctrine  of  seals,  and  a  power  of  attorney,  executed  in 
Califbinia,  while  that  system  preruled,  was  good  without  a  seal.  Pot- 
ten  V.  BoMeOe,  5  Gal.  467. 

14.  Under  the  Mexican  law,  the  approbation  and  consent  of  the 
government  was  seceaBary,  to  make  a  conveyance  of  land  by  aa  Indian 
to  a  white  person,  vaUd ;  and  where  such  consent  is  wanting,  the  aaa- 
veyance  is  vwd  on  its  &ce,  and  transfers  no  title,  and  the  person  claim- 
ing under  it  is  chargeable  with  knowledge  of  its  invalidity.  iSuOol  t. 
St^um,  1  Cal.  254. 

15.  -Under  the  Mexican  and  Spanish  law,  as  well  as  English  and 
Americao,  the  poeseaaini  of  a  party,  who  has  neither  title  nor  color  of 
title,  does  not  extend  beyond  the  metes  and  bonnds  of  his  actual  poe- 
searion.    lb, 

16.  Under  the  Mexican  law,  a  person  who  furnishes  materials  for 
the  erection  of  a  building,  has  no  lien  thereon,  Macondray  v.  Sitn 
mms,  1  Cal.  393 ;  iStowdl  v.  Simnuma,  1  Cal.  452. 

17.  The  civil  law,  except  so  far  as  it  has  been  expressly  adopted 
by  the  legislative  power,  is  without  authmty  either  in  Spain  w  Mex- 
ico.   Pmaud  v.  J<mM,  1  Cal.  488. 

18.  Under  the  Spanish  or  Mexican  law,  three  wibnesses  are  all 
thiit  are  necessary  to  attest  an  open  will.     lb, 

19.  Prior  to  the  Mexican  revolution  of  the  24th  Febmaiy,  1821, 
the  un^propriated  lands  in  California  constituted  a  part  of  the  domab 
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of  the  Spamsh  moDaroliB,  and  the  regulations  and  usages  of  tiie  Span- 
iafa  governmeitt,  afibrded  the  proper  testa  by  which  to  detennine  the 
TOli^ty  of  grants.     Leete  ^  Vi^'o  v.  Clarke,  3  Cal.  17. 

20.  San  Francisco,  by  the  laws  of  Spain  and  Mexico,  was  the 
owner  of  municipal  lands,  which  nught  be  disposed  of  by  her  alcaldes 
or  other  municipal  officers;  and  the  act  of  congress  of  1851,  "to  settle 
pivate  land  cl^ms  in  California,"  operated  a  grant  to  the  city  of  San 
F^vntnsco  of  all  the  lands  within  her  boundaries  in  1846,  and  although 
the  title  before  that  time  was  inchoate,  she  then  became  the  absolute 
owner  thereof  in  fee.     WdiA  v.  SuUivan,  8  Cal.  166. 
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I.    Location  of  JumsQ  olaihs. 


1.  The  miner,  who  Belecte  a  piece  of  ground  to  work,  must  take  it 
as  he  finds  it,  if  Bnbject  to  prior  rights,  which  have  an  equal  equity,  on 
account  of  equal  recognition  from  the  sovereij^  power.  If  it  is  upon 
a  stream,  the  waters  of  which  have  not  been  t^ea  from  their  bed,  they 
cannot  be  taken  to  hia  prejudice ;  bat  if  they  have  been  already 
diverted,  and  for  as  high  and  legitimate  a  pnrpoee  as  the  one  he  seeks 
to  accomplish,  he  baa  no  right  to  complain,  no  right  to  interfere  with 
the  prior  occupation  of  bis  neighbor,  and  must  abide  the  disadvantage 
of  hifi  own  selection.     Irwin  v.  PhUlipt,  5  Cal.  140. 

2.  Id  the  absence  of  mining  rules,  regulating  the  subject  of  claims, 
their  course,  distance,  &«.,  the  fact  that  a  party  has  located  a  dium 
bounded  by  another  claim,  raises  no  implication  or  inference,  that 
the  last  located  chum  corresponds  in  size,  or  the  direction  of  its  lines, 
with  the  former.     JAve  Yamkee  Co.  t.  Oregon  Co.,  7  Cal.  40. 

3.  When  a  place  of  depo»t  for  tailings  is  necessary,  for  the  fiur 
working  of  a  mme,  there  can  be  no  doubt  of  the  nuner's  right  to 
appropriate  such  ground  as  may  be  reasonably  necessary  for  this  pur- 
pose, provided,  he  does  not  interfere  with  preexisting  rights.  His 
intention,  however,  should  be  clearly  manifested  by  outward  acts  ; 
merely  posting  a  notice,  would  not  seem  to  be  sufficient.  Jonea  v. 
Jaokton,  9  Cal.  237. 

4.  To  suffer  the  tailings  of  a  nuning  cWm  to  flow  away  without 
obstructions  to  confine  them  within  proper  limits,  is  conclusive  evidence 
of  abandonment,  unless  there  is  some  peculiarity  in  the  locality,  con- 
stituting an  exception  to  the  rule.     lb. 

5.  The  right  to  mine  for  the  precious  metab,  can  only  be  exercised 
upon  public  lands ;  this  right  carries  with  it  the  incidents  thereto,  such 
as  the  use  of  wood  and  water ;  those  incidents  must  also  be  of  the 
public  donuun,  in  like  manner  as  the  lands ;  a  prior  appropriation  of 
either,  to  a  steady  individual  purpose,  estabhahes  a  quasi  privato  pro- 
prietorship, which  entitles  the  holder  to  be  protected  in  its  quiet  enjoy- 
ment against  all  the  world  but  the  true  owner,  except,  in  tiie  mn^e 
case,  where  the  rights  of  the  agriculturist  are  made  to  yield  to  those  of 
llie  miner,  where  gold  is  discovered  in  bis  land.  Tartar  r.  Spring 
Uruk  W.  and  M.  Co.,  5  Cal.  895. 
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6.  One  p&rty  may  locate  ground  for  fluming  purpoaes,  and  anotber, 
at  the  same,  or  a  difierent  time,  ma;  locate  the  same  gronBd  for  mim&g 
purposes,  and  the  two  localaons,  being  for  different  purposes,  will  not 
neceasarily  conflict.     O'Kdffe  t.  Ounni-ngham,  9  Cal.  589. 

7.  ^  part^  may  take  up  a  claim  for  mining  purposes  that  has  been 
and  still  is  used  as  a  place  c^  deposit  for  tailings  by  another,  and  his 
mining  right  may  be  subject  te  this  prior  right  of  deposit;  but  the 
clup  of  the  miner  will  not  be  subject  te  those  who  come  after  him.     Ih. 

8.  The  owner  of  a  mining  claim  has,  in  practical  ^ect,  a  good 
vested  titio  to  the  property,  and  hia  right  to  protect  it  is  as  full  and 
perfect  as  if  he  was  the  tenant  of  the  superior  proprietor  for  years, 
or  for  life.  One  who  locates  upon  the  public  lands,  with  a  view  of 
appropriating  them  to  his  own  use,  becomes  the  absolute  owner  there- 
of, as  against  every  one  but  the  government,  and  is  entitled  to  all  the 
privileges  and  incidents  which  appertain  to  the  soil,  and  the  party  in 
possession  is  deemed,  in  law,  to  be  tiie  owner ;  and  when  he  conveys 
the  land  to  anotber,  be  ie  deemed,  in  law,  not  to  convey  bis  evidence 
of  tide,  bat  the  title  itself.     Patridge  v.  McKimey,  10  Cal.  |81. 

9.  Where  a  party  relies  on  possesuou  as  his  sole  evidence  of  titie, 
he  must  be  held  to  know  the  acts  of  those  through  whom  he  clums, 
and  if  he  claims  the  benefit  of  some  of  their  acts  he  must  share  tiie 
responsibiUty  of  those  that  may  be  agunst  him,  when  another  par^  is 
at  the  time  of  hia  purchase',  in  the  actual  adverse  possesion  of  the 
premises.  The  actual  adverse  possession  of  another  party,  will  be 
notice  to  the  purchaser,  whose  grantors  only  claim  by  poeses^w,  short 
of  the  period  fixed  by  the  statute  of  limitation.    lb. 

a.     Property  tn  mine«  and  water  couraet. 

10.  Where  parties  have  located  mining  clums  upon  the  hanks  of  a 
creek  or  stream,  and  are  uung  the  bed  of  the  stream  for  the  purpose 
of  working  their  clums,  uiy  subsequent  erection,  dam,  or  embankment, 
which  will  tarn  the  water  back  upon  such  claim,  or  hinder  them  from 
being  worked  with  flumes,  or  other  necessary  means  or  appliances,  is 
an  encroachment  upon  the  rights  of  said  parties,  and  they  are  entitied 
to  recover  for  the  damages  consequent  on  such  obstruction.  Simi  v. 
Smith,  7  Cal.  148. 
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11.  A  lease  of  a  nuning  otaim  for  labor,  ooder  a  verba]  conbvct, 
cannot  attack  to  such  claim,  bo  as  to  be  enforced  against  it  in  (be 
hands  of  an  innocent  purchaser,  without  notice  ;  possession  of  tlie  ol^im 
b;  a  servant,  and  working  it  under  a  contract  to  labor  thereon,  ia  a 
posseswon  of  bis  employer,  and  gives  no  valid  rights  agtunst  a  pur^ 
chaser.     Jenkint  v.  Medding,  8  Cal.  698. 

12.  The  legislature  have,  by  &  aeries  of  enactments,  recognized 
tha  right  of  the  miner  to  take  and  occupy,  for  mimng  purposes,  a  por- 
tion of  the  public  domain,  and  have  provided  a  remedy  by  actum 
against  all  who  trespass  on  the  occupant's  possesion  ;  such  occupant 
hsfl  the  right  of  absolute  disposition,  and  may  sell,  transfer,  or  hypoth- 
ecate, witiiout  let  or  hindrance  from  any  one.  McKeon  v.  Biabee,  9 
Cal.  187. 

13.  The  interest  of  a  miner  in  his  mining  claim  ia  property,  and  not 
having  been  exempted  by  law,  may  be  taken  in  execution  and  aidd. 
/*. 

b.     SaUt  of  rmning  cUnmt. 

14.  A  partner  in  a  mining  claim,  where  bis  share  has  been  scJd 
for  an  alleged  no&^ymeut  of  assessments,  may  bring  his  action  in  the 
cUstriot  court  for  his  share  of  the  gold  taken  from  the  claim.  SAuepUr 
V.  Evant,  4  Cal.  212. 

15.  A  bill  of  sale  not  under  aeal,  ia  insufficient  to  convey  a  mining 
clum.     MeCarran  v.  (yOotaieU,  T  Cal.  162. 

c.     Recording  tola. 

16.  To  entitle  subsequent  purchasers  of  a  mining  claim,  in  good 
ffuth,  and  for  a  valuable  eonnderatdon,  to  the  property  as  against 
adverse  olumants,  thejr  conveyance  most  be  recorded.  Partridge  v. 
McKirmey,  10  Gal.  181. 

d.     Mining  laws. 

17.  filing  laws,  when  introduced  in  evidence,  are  to  he  conabned 
by  the  court,  and  the  queataon,  whether  by  virtue  of  such  lawa,  a  for- 
feiture had  accrued,  is'a  queation  of  law,  and  improper  to  be  submitted 
to  the  determination  of  a  jury.     Fairhankg  v.  Tfoodfouae,  6  Cal.  433. 
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18.  Parol  evidence,  in  relation  to  tlie  regulations  of  miners,  cannot 
be  receiYed,  as  ^ose  regulationa  most  be  in  vriting.  Kiler  v.  Kim- 
haO,  10  CaJ.  267. 

e.     Boundaries  of  elaimt. 

19.  Where  two  mining  companies  having  adjoining  claims,  by 
mntnal  consent,  fix  the  boundary  lines  between  ^leir  claims,  and  the 
location  of  such  lines  so  fixed  was  acquiesced  in  by  both  companies, 
for  about  two  years,  and  during  such  time  new  parties  purchased  the 
shares  of  one  of  the  companies,  with  a  full  knowledge  of  sach  bounda- 
ries, conceding  that  the  members  of  both  companies,  at  the  time,  were 
mntually  mistaken  as  to  the  true  course  of  the  line  between  them,  they 
are  estopped  under  the  circumstaaces,  from  disputing  the  lines, 
although  as  between  the  ori^al  owners  it  might  be  otherwise.  Mo- 
Gee  V.  Stone,  9  Cal.  600. 

20.  A  misdirection  in  the  notice  of  the  taking  up  of  a  quartz  niine, 
where  a  large  portion  of  the  vein  was  under  ground  and  undeveloped, 
and  where  the  direction  of  the  vein  was  different  from  that  ^ven  in 
the  notice,  would  not  invalidate  the  location,  and  the  locator  would  be 
entitled,  on  o^erwise  complying  with  the  quartz  mining  laws,  to  hold 
the  number  of  feet  allowed  by  the  mining  laws  and  regulations  of  tbeir 
neighborhood.     Johnson  v.  Parka,  10  Cal.  446. 


n.    Location  and  appropriation  of  water. 

21.  It  is  no  dedication  or  appropriation  of  water,  for  tmning  pur- 
poses, that  the  plainti&  had,  before  the  construction  of  the  defendant's 
canal,  bargained  for  lumber,  and  posted  notices  of  intention  to  enlarge 
their  ditch  so  as  to  appropriate  water,  afterwards  taken  up  by  defend- 
ants.    Pricrt  V.  Union  Ctmal  Co.,  6  Cal.  170. 

22.  A  mimng  or  ditch  company  may  turn  the  water  from  their 
ditch  into  a  dry  stream  or  gnlch,  and  use  the  same  as  a  part  of  their 
ditch,  for  conducting  their  water  down  to  their  dam,  to  he  used  in 
another  ditch,  and  the  use  of  such  dry  stream  or  gulch,  is  no  abandon- 
ment of  the  water  turned  therein.  If  there  was  natural  water  in  the 
stream  which  had  been  previously  t^en  up  by  others,  the  defendants 
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wonld  be  liable,  and  their  water  flovbg  therein  and  mining  with 
other  water,  would  be  an  abandonment.     Hoffman  t.  Stone,  7  Cal.  43. 

23.  The  turning  of  the  water  affide  from  a  mining  ditcb,  or  flooding 
a  miner's  claim,  is  an  injury  in  the  nature  of  a  nuisance,  and  where 
joint  tenants,  or  tenanta  in  common,  are  injured  thereby,  they  should 
bring  a  joint  action.    Parke  v.  Kdham,  8  Cal.  77. 

24.  After  the  base  line  is  first  run,  from  'ihe  point  where  the  wat«r 
is  to  be  used,  to  the  stream  from  which  it  is  proposed  to  be  taken,  the 
line  upon  which  the  ditch  b  actually  intended  to  be  dug,  should,  after- 
wards, be  run  within  a  reasonable  time,  which  must  depend  upon  the 
circumstances  of  each  particular  case.     lb. 

25.  Where  a  party  stands  by  and  sees  another  party  cut  a  ditch  and 
appropriate  the  water  of  a  creek  to  his  own  use,  at  a  great  expense, 
and  does  not  inform  him  ^t  he  has  a  claim  to  the  water,  he  and  his 
vendees  are  estopped  from  afterwards  clainung  it.     Jh. 

26.  Posting  a  notice  clummg  the  water  of  a  stream  for  mining 
purposes,  is  evidence  of  possession,  but  of  itself,  alone,  is  not  snScient. 
Taken  with  other  acts,  it  amounts  to  sufitcient  evidence.  It  forma  one 
of  a  series  of  acts,  which,  taken  together,  makes  the  right  perfect. 
TJiompttm  v.  Lee,  8  Cal.  275. 

a.     Right  of  vJoUr.  , 

27.  The  ownei^hip  and  possession  of  mining  clums,  draw  after 
them  the  right  to  the  use  of  the  water  flowing  in  the  natural  channel 
of  the  stream,  on  which  such  claims  he.  Leigh  Co.  r.  liidependaU 
Ditch  Co.,  8  Cal.  S23. 

28.  The  ditch  owner  is  entitled  to  have  the  water  flow,  wkbout 
material  mterruptions,  in  its  natural  channel.  He  is  entiUed  to  the 
water,  so  undiminished  in  quantity,  as  to  leave  sufficient  to  fill  his 
ditch  as  it  existed  at  the  time  the  location  was  made  above  him. 
Bear  River  Co.  v.  Tork  Mining  Co.,  8  Cal.  827. 

29.  The  party  who  has  first  diverted  the  waters  of  a  stream,  and 
appropriated  them  to  his  own  use  or  purposes,  must  be  held  entitled  to 
the  exclu^ve  enjoyment  of  the  same,  pure  and  undiminished,  and  the 
use  of  the  water  above  him  must  be  a  reasonable  one,  and  the  injury 
or  dtouoution,  small  or  inconsiderable.    HiU  v.  King,  8  Cal.  336. 
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SO.  No  equitable  remedy  can  be  had  for  &  mere  past  diTersion  of 
a  vater^conrse,  but  where  the  iDJur;  is  contmuiog,  relief  maj  be 
appropriately  sought  in  eqnity  hy  injanction.  Tuolumne  Water  Co.  v. 
C%muin,  8  Cal.  392. 

31.  Where  a  mining  company  construct  a  ditch,  and  divert  water 
from  a  stream,  and  afterwards  a  second  company  cat  a  ditch,  taking 
.the  water  from  the  same  stream  below  the  first  company,  the  first 
company  cannot  afterwards  enlarge  their  ditch  so  as  to  appropriate 
more  water  than  the  general  plan,  uze,  and  grade  of  their  ditch  first 
made  it  capable  of  carrying.  But  where  the  first  company  by  reason 
of  boulders  or  stones  in  the  sides  and  bottom  of  their  ditch,  or  irregu- 
larities in  its  grade,  at  the  time  of  first  fiUing  it,  was  not  capable  of  car^ 
tying  as  much  water  as  its  general  size  would  indicate,  they  would  have 
a  reasonable  time  to  adjust  the  grade  and  remove  such  obstmctions, 
and  then  fill  the  ditch  to  its  full  capacity.  WkUe  y.  'I\>dd'$  V<UUy 
Water  Go.,  8  Cal.  448. 

III.    Ditch  add  flduie  compakibs. 

Z2.  Ffsseamon  gives  title  only  by  presumption,  and  when  the  pos- 
session is  shown  to  be  of  public  laud,  the  doctrine  of  presumption,  for 
a  license  to  occupy  from  the  owner,  will  be  presumed.  The  construc- 
tion of  ditches,  flames,  and  canals,  for  the  purpose  of  conducting  water 
from  its  natural  channel  to  supply  the  wants  of  gold  miners,  is  a  fran^ 
chise,  and  every  one  who  wishes  to  obttun  it  has  license  to  do  so,  pro- 
vided the  prior  rights  of  others  are  not  intermpted.  Possesion  and 
acts  of  ownership  are  the  usual  indications  of  a  right  of  property,  and 
these  must  be  judged  of  according  to  the  nature  of  the  subject  matter ; 
so,  in  case  of  constructing  canals,  the  survey  of  the  ground,  planting 
stakes  along  the  fine,  and  actually  commencmg  and  diligently  prosecut- 
mg  tJie  work,  is  as  much  possesion  as  the  nature  of  the  subject  will 
admit,  and  forms  a  series  of  acts  of  ownership  which  must  be  cosclu' 
are  of  the  right.     Conger  v,  Weaotr,  6  Cal.  54S. 

8S.  A  ditch  cut  merely  for  drunage,  withont  putting  fhe  water  to 
use,  is  not  such  appropriation  for  useful  purposes  as  will  enable  a  defend- 
knt  to  held  against  a  plaintiff  who  had  subsequenUy  cut  a  ditch,  and  in 
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good  &ith,  appropriated  the  water  to  mining  pnrposeB.  Aiter  water 
a  once  appropriated,  in  good  &itb,  to  some  oseful  purpose,  the  use  <^ 
it  maj  be  changed  to  another  place  or  mining  claim,  withoat  forfeitiDg 
the  right  to  it.     Maerit  v.  BickneU,  7  Cal.  261. 

34.  The  owner  of  a  ditch,  or  canal,  would  be  liable  for  wanton 
injuiy  or  grose  negligence,  but  not  for  mere  accidental  injury,  where 
no  negligence  is  shown.     Teniwy  y.  Minrrt'  Ditek  Co.,  7  Cal,  335. 

rV.    MraiNQ  hunts  used  for  Qiuznra  and  AOEicuLTnaAL  pdkposbb. 

86.  The  occupant  of  land  may,  in  oTory  case,  rely  upon  his  poe- 
Beaedon,  aa  against  a  mere  trespasser,  and  t^e  &ct  that  the  land  is 
the  public  domun  of  the  United  States,  or  land  conttuning  preckraa 
nuneralfi,  will  afford  no  authority  to  strangers  or  third  persons,  to  enter, 
except  in  ^e  cases  allowed  by  statute.  These  cases  are,  first,  where 
the  land  is  used  fw  gnmng ;  and  second,  for  agricultural  purposes.  In 
permitting  miners  to  go  upon  public  lands  occupied  by  otbers,  the  statute 
has  legalized  what  would  otherwise  have  been  a  trespass,  and  tho  act 
cannot  be  extended  by  implication  to  a  class  of  cases  not  specially  [vo- 
Tided  for.  The  interests  and  wants  of  mining  communities  demand 
that  some  facilities  and  accommodations  should  be  afforded  to  the  bnn- 
ness  of  mining,  and  that  persons  settled  m  good  futh  upon  lota  in  minr 
ing  towns,  and  canying  on  buoness  there,  E^ould  be  reasonably  pro- 
tected.    Fitzgerald  t.  Urton,  5  Cal.  SOS. 

S6.  The  right  to  nune  for  the  precious  metals,  can  only  be  exercised 
upon  public  lands ;  although  it  carries  with  it  the  incidents  to  the 
right,  such  as  the  use  of  wood  and  water ;  those  incidents  must  also  be 
of  tiie  public  domain,  in  like  manner  ss  the  land  ;  prior  appropriation 
of  either  to  indiridnal  purposes,  establishes  a  quan  private  proprietor- 
ship, which  entitles  the  holder  to  be  protected  in  its  quiet  enjoyment 
against  all  the  world.    lb. 

87.  Penons  who  have  settled,  for  agricuitoral  purposes,  upon  mining 
lands  of  tJiis  state,  such  lands  are  subject  to  the  rights  of  miners  who  may 
proceed  in  good  faith  to  extract  valuable  metals  therefrom,  in  the  moat 
practical  maimer  in  which  they  can  be  extracted,  and  with  the  leaat 
jDJory  to  the  occupying  claimant,  according  to  the  express  statutes  of 


MINING  CLAIMS. 


tlus  state.     McOlJTUoek  y.  Bryden,  6  Cal.  97;  Burdger.  Under- 
wood, 6  Cal.  45. 

V.       DAMAQia    BT    WATBE   COHFAKIBB. 

38.  In  an  action  to  recover  damages  for  the  diversion  of  water 
fr(«n  the  plmtjff's  ditct,  wbere  both  partira  clium  in  part  the  water 
of  the  same  stream ;  it  is  held,  that  the  defendant  is  not  liable  for  any 
defictencj  of  water  in  plfualoff  's  ditch,  onless  the  defendant  was  divert- 
tng  from  the  stream  more  water  than  he  was  entitled  to  at  the  precise 
time  that  sach  deficiency  existed ;  that  if  defendant's  ditch  was  so 
filled  irith  tailings,  during  the  water  season,  that  it  was  incapable  of 
di?erting  any  of  the  water  of  the  stream,  the  pluntdfT  could  not 
recover  for  loss  of  water  thereby.     Broten  v.  SnatJi,  10  Cal.  SOS. 

39.  The  decisions  apon  the  subject  of  riparian  and  mining  rights, 
have  gone  npon  the  theory  that  the  appropriator  was  the  owner ;  con- 
Bwtaently,  the  owner  of  a  ditch  has  the  right  to  build  a  dam  across  a 
stream,  on  public  lands,  where  he  does  not  interfere  wilfa  prier  rights. 
He  general  rule  is,  that  every  man  may  do  as  he  chooses  with  his 
own  property,  but  he  must  so  use  it  as  not  to  injure  his  neighbor's. 
The  degree  of  care  which  a  party  who  constructs  a  dam  across  a 
stream  of  water  is  bound  to  use,  is  in  proportion  to  the  extent  i^  the 
injury  which  will  be  likely  to  result  to  third  persons,  provided  it  should 
prove  insufficient.  It  is  not  enough  that  the  dam  is  sufficient  to  reust 
ordinary  fioods ;  for  if  the  stream  is  occasionally  subject  to  great 
freshets,  those  must  likewise  be  guarded  against ;  and  the  measure  of 
care  required  m  such  cases,  is  that  which  a  discreet  person  would  use 
if  the  whole  risk  wore  his  own.  Roffmam  v.  Tuolumne  County 
Water  Co.,  10  Cal.  418  ;  Wolfe  v.  St.  Louis  Indeipendeni  Water  Co., 
10  Cal.. 541. 

VI.      AbAUNG  KUISAHCB  BT  WATKR  00HPANIK3. 

40.  A  mill-dam  erected  across  a  stream  so  as  to  oversow  a  mining 
claim  is  a  niusance,  which  may  be  abated  by  bill  in  chancery,  where 
the  rights  are  clearly  with  the  plaintiff.  Bamt^  v.  ChmuRer,  3 
CaL90. 

41.  Minen  have,  by  die  neceesaiy  impUoalion  tX  the  laws  of  the 
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state,  which  relate  to  mines  and  miners,  a  species  o£  property  in  th^ 
mining  grounds,  which  they  have  a  right  to  protect,  by  peaceably 
abating  as  a  nuisance,  a  mill-dam  or  other  obstruction  of  a  stream, 
which  floods  their  grounds  with  water,  and  prevents  an  outlet  for  the 
tailings  from  their  cl^ms,  where  their  claims  were  taken  up  and 
worked  prior  to  the  erection  of  the  dam  or  obstruction.  StiU»  v. 
Lmrdy  5  Cal.  120. 

YII.    Abandoithknt  of  claims. 

42.  In  an  action  to  recover  possession  of  a  minbg  cl^m,  and  dam- 
ftgea  for  the  detention  tiiereof;  where  the  only  question  to  be  deter- 
mined was,  what  constituted  an  abandonment,  if  &e  defendants  were 
the  prior  possessors  of  the  claim  and  at  the  dme  the  plaintiff  located 
die  same,  were  engaged  in  efforts  to  procure  the  necessary  machineiy, 
and  did  procure  the  same  within  a  reasonable  time,  tiiey  were  entitied 
to  hold  against  the  plaintiff,  as  the  efforts  to  procure  the  machinery, 
witii  the  bonafida  intent  to  work  the  clum,  may  be  justly  con^dered 
as  work  done  npon  the  claim  by  relation  and  intendment.  Padxr  t. 
Heaton,  9  Cal.  668. 

Till.      JURISDICnOH'  OP  JUSTICBB  OP  THE  PEACE. 

43.  Justices  of  the  peace  cannot  take  jurisdiction  by  implication. 
The  law  gives  them  jurisdiction  to  try  the  ri^t  to  a  mining  clum,  where 
the  value  does  not  exceed  two  hundred  dollars,  but  it  confers  no  juris- 
diction to  give  damages  for  an  injury  to  &  miniog  clum  or  for  its 
detention,  and  where  tbe  plaintiff  in  his  complaint  asks  damages,  Uiat 
portion  should  be  stricken  out  or  disregarded,  and  the  justice  should 
proceed  to  try  the  right  to  the  clium.    Van  EtUng  v.  JU»on,  6  Cal.  19. 

IX.    In  what  cases  ikjonction  will  lib. 

44.  A  writ  of  injunction  wUI  lie  to  restrain  trespass,  in  entering 
npon  a  mining  claim,  and  removmg  auriferous  quarts  from  it,  where 
the  injury  threatens  to  be  continuous  and  irreparable :  the  remoTiag 
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of  gold  from  a  mine  ia  taking  aivay  the  entire  subatance  of  the  estate, 
sad  comes  within  that  class  of  cases  of  trespass,  in  which  injunctions 
are  now  nniveraally  granted.  Merced  Mining  Co.  v.  Frenumtf  7 
Cal.  817. 

45.  Where  a  suit  was  properly  brought  to  test  the  qaestion  as  to 
tiie  priority  of  appropriation  of  water  by  a  mining  company,  the  prayer 
for  an  injunction  to  prevent  future  injury,  was  properly  granted. 
Maeriei  r.  BiekneU,  10  Cal.  217. 

X.    State  jdmsdiction. 

46.  The  mines  of  gold  and  silver  on  the  public  lands  are  aa  much 
the  property  of  this  state,  by  virtue  of  her  sovereignty,  as  are  similar 
mines  in  the  lands  of  private  citizens ;  she  has,  therefore,  solely  the 
right  to  authorize  them  to  be  worked ;  to  pass  laws  for  then:  regular 
tion ;  to  license  miners ;  and  to  affix  such  terms  and  conditions  as  she 
may  deem  proper,  to  the  freedom  of  their  use.  Sicks  v.  Bell,  3  Gal. 
219 ;  Stoket  v.  Barrett  ^  Co.,  5  Cal.  36. 

47.  The  state  is  the  owner  of  the  gold  and  silver  found  in  the 
lands  of  private  individuals  as  well  as  in  the  public  land,  jct  to  authorize 
an  invasion  of  private  property,  in  order  to  enjoy  a  public  franchise, 
would  require  more  specific  legislation  than  auyyot  resorted  to. 
Stoket  V.  Barrett,  5  Cal.  36. 

XI.       FOREION   MINERS. 

48.  Where  a  foreign  miner,  subject  to  a  license  tan,  was  employed 
by  one  of  a  partnership,  to  work  in  the  mines,  which  were  partnership 
property,  the  employee  and  not  the  partnership  was  liable  for  the  tsx 
imposed  on  foreign  miners.     Meyer  v.  Larkin,  3  Cal.  403. 

49.  That  the  parties  in  possofsion  of  a  gold  mine,  and  working  it, 
are  foreigners  and  without  license,  a&brds  no  apology  to  trespassers. 
Foreigners,  who  are  bona  fide  residents,  are  entitled  to  the  same  rights 
of  property,  under  the  constitution  of  this  state,  aa  native  horn  citiaens. 
The  writ  of  restitution,  obt^ned  by  the  defendant  in  an  action  of 
forcible  entry  and  detainer,  does  not  determine  the  right  of  property, 
or  the  right  of  possession.     Mitchell  v.  Hagood,  6  Col.  148. 
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XII.    Possession,  See  Possession. 

50.  Where  there  is  actual  poeaessioa  of  a  portion  of  a  EtUDtag 
claim,  adjacejat  to  the  prenusea  in  dispute,  and  constructive  poaaesuon 
of  the  latter  was  cliumed  hj  the  rules  and  customs  of  miners  in  that 
neighborhood,  the  possession  to  the  whole  is  complete.  Rick»  v.  BtUy 
3  Cal.  219. 

51.  Where  parties,  having  a  miomg  clum,  labor  upon  adjoining 
ground  in  construclitig  a  drain,  this  work  ia  done  upon  the  clium  witlun 
the  true  meanbg  of  the  rule.     Padter  v.  Beaton,  9  Cal.  568. 

See  NuiSANCX. 


I.    Rights  and  liabilitibs. 

a.     Contracts. 
n.    Guardians  of. 

I.      BiQHTS   AND  LIABtUTIEB. 

1.  Chancery  may  at  any  time  interfere  and  remove  proceedings 
from  die  probate  court  in  all  cases  in  relation  to  the  persons  of  minoTB 
and  their  estates.  This  Jurisdiction  ia  conferred  by  the  constitution, 
and  cannot  be  divested  by  any  legislative  enactment.  WUmn  v. 
2ioafA,  4  Gal.  362. 

2.  Where,  by  a  former  decree,  minor  defendants  are  deprived  of 
apparent  rights,  being  infanta,  they  have  the  power,  in  a  new  action, 
to  attack  it  in  the  same  manner  aa  if  they  had  not  been  made  parties 
to  it;  nor  is  it  necessary  for  them,  in  such  case,  to  show  particular 
acts  of  fraud  aa  afiecling  them ;  it  is  sufficient  tiiat  if,  by  the  decree, 
tbcy  are  deprived  of  property  to  wUch  they  are  enliUed.  Jbj/ee  t. 
Joifce,  5  Cal.  161. 

3.  The  disbrict  courts  of  this  atate  have  the  same  eontiol  OTar  ttie 


persons  <A  minors,  and  their  estates,  that  the  courts  of  chancer;  in 
Sagland  poaeeas.  This  jarisdiclaon  is  conferred  by  the  constitution, 
and  cannot  be  divested  by  legislative  enactment.  WUmn  v.  Roach, 
4  Cal.  862. 

4.  The  claim  .of  exclusive  original  jarisdicUon  in  the  courts  of 
probate,  over  the  persons  of  minors  and  their  estates,  is  unfounded ; 
chancery  may,  at  any  time,  interfere  and  remove  the  proceedings 
before  it.    lb. 

5.  The  allowance  of  a  claim  by  tbe  administrator  and  probate 
judge,  or  a  judgment  at  common  law,  is  no  evidence  in  an  action 
against  the  heir.     Beckett  r.  Sdover,  7  Cal.  215. 

6.  The  peti^on  to  sell  real  estate  of  an  intestate,  b  the  snbsti- 
tnte,  under  our  system,  for  an  action  against  the  heir,  as  the  latter 
is  required  to  be  cited,  and  allowed  to  be  heard,  Bad  cannot  be  con- 
cluded by  proceedings  to  which  he  is  not  a  party.     lb, 

7.  Where  a  father  voluntarily  emancipates  his  infant  children,  and 
tiien  promises  to  pay  them  wages  for  their  labor,  during  their  minority, 
a  suit  to  enforce  such  promise  cannot  be  sustained,  on  tho  ground  of 
want  of  consideration  for  the  promise.  iSwartz,  Adminiatrator  r. 
RazUtt,  Jufy  Term,  1867,  (not  reported). 

8.  A  father  may  give  his  infant  son  his  t^me,  and  allow  him  to 
work  for  others  and  manage  for  himself,  in  which  case,  if  the  employer 
pays  the  infant  wages,  the  father  cannot  compel  payment  agtun  to  turn- 
The  principle  upon  which  the  infant  is  allowed  to  collect  his  wages,  is 
that  of  agency .  The  infant  can  be  his  faUier's  agent,  and  whether  he 
is  so  or  not,  is  a  question  of  fact,  and  must  be  proved  like  any  other 
question  of  agency ;  and  where  %a  infant  has  the  right  to  collect  the 
wages  earned  by  him,  he  is  allowed  to  sue  in  his  own  name,  or  tbe 
&ther  may  sue ;  and  as  either  party  may  sue,  the  first  suit  brought 
would  exclude  the  other.    Ih, 

9.  But  when  the  question  of  liability  arises  between  the  parent 
and  the  infant,  it  presents  a  very  different  aspect.  It  is  the  duty  of 
the  parent  to  supply  his  child  with  necessaries,  and  he  is  liable  \a 
others  who  furnish  them,  under  certain  circumstances.  The  parent 
cannot  divest  himself  of  this  duty  by  giving  to  the  child  bis  own  time. 


If  the  child  is  takeD  uok,  the  parent  is  bound,  if  he  haa  the  means, 
to  take  care  of  him,  even  after  he  haa  ^rea  him  his  time ;  and  as  ttie 
responsibility  continues,  so  the  power  over  tlie  child  most  also  coo- 
tinne.  The  responsibility  and  the  pover  must  stand  or  fall  togedier. 
Tins  responMbility  cannot  be  destroyed  by  the  Tolnntary  act  of  the 
father.    lb. 

10.  Where  a  father  promises  his  infant  child  a  certain  reward  for 
doing  that  which  he  is  already  bound  to  perform,  the  agreement  hag 
no  consideration  whereon  to  rest,  and  it  is  of  too  doubtful  and  delicate  a 
character  to  be  the  subject  of  investigation  in  a  court  of  jnstice.     lb. 

a.     CtmtracU. 

11.  In&ney  is  a  good  defense  to  an  action  on  an  executor}'  con- 
tract, though  the  infant  did  not  disaffirm  it  on  coming  of  age.  Bia- 
zell  V.  Bemett,  2  Cat.  101. 


n.       GUABDUN   OF. 

12.  Guardianship,  by  nature,  extends  only  to  the  custody  of  the 
person  of  the  wftrd,  and  not  to  his  property.  To  entitle  a  guardian 
to  manage  the  property  of  his  ward,  he  must  be  duly  appointed  by 
some  competent  pubhc  authority.    Kendall  v.  MiUer,  9  Cal.  589. 

13.  The  sale  of  jnvperty  by  a  guardian  by  nature,  conveys  no 
title  to  the  purchaser.  A  gnardian  cannot  sell  even  the  persontJ 
proper^  of  his  ward  without  an  order  of  court.  If  a  married  woman 
be  a  trustee  for  infants,  she  cannot  dispose  of  the  trust  property, 
except  by  the  order  of  the  proper  court.  The  infant  cannot  give  a 
binding  consent,  and  the  court  is  bound  to  protect  its  rights.     lb. 


1.  According  to  all  the  Spamah  and  Mexican  authorities,  the  mis- 
sions were  political  establishments,  and  in  no  manner  connected  irith 
the  church.     Koinli  v.  Jiedvum,  6  Cal.  325. 
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MISTAKE— MORTGAGE. 


2.  The  fkct  tbat  monks  or  priests  vere  at  the  head  of  these  insti- 
tutions, proves  notiiiDg  in  favor  of  the  chum  of  the  church  to  universal 
oiraership  of  the  property.    lb. 

3.  There  most  have  been  some  mode  of  taMng  the  right  from  the 
government,  or  mdividual,  and  vesting  it  in  the  ohurch,  and  no  mode 
is  yet  shown  to  have  existed.     Ih, 

4.  The  priests  or  monka,  were  the  civil  governors ;  and  although 
fliej  combined  with  the  power  of  civil  government  the  functions  of 
spiritual  fathers,  it  was  only  the  more  effectually  to  carry  out  one  of 
the  objects  of  those  establishments,  which  was,  to  convert  and  chris- 
tianize the  indians ;  consequently  the  mission  lands  are  not  church 
property.     lb. 


MISTAKE. 

1.  The  court  will  not  relieve  in  case  of  money  paid  on  an  award 
under  a  mistake  of  law  and  not  of  fact.  Smith  v.  MeDougcd,  2 
Cal.  587. 

2.  An  account  stated  may  be  opened  and  the  whole  account  taken 
d£  novo,  for  gross  mistake,  in  some  cases.  But  this  can  only  be  done 
where  the  gross  error  affects  all  the  items  of  the  transaction.  In  case 
a  clear  mistake  only  affects  a  portion  of  the  items  of  the  stated 
account,  it  will  be  permitted  to  stand,  except  in  so  far  as  it  can  be 
impugned  by  the  party  alleging  the  error.  Branger  v.  Chevalier,  9 
Cal.  353. 


MOBTQAQE. 

I.  What  will  bs  dbbhbd  a  uortoaob. 
a.     Asfflgnment. 

h.    Discharge. 

II.  Bights  and  nrrEREaTS  op  pahtibb. 
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a.  BcHiDdariea. 

b.  Homestead,  See  Homestead. 
c     Priority  of  lien,  See  Lirk. 

ni.      FOKBCLOBDRB  OF  HOKTQAOB. 

a.  Kght  of  redemption. 

b.  Venue. 

c.  Costs  upon  foreeloaore. 

IV.    Foreclosure  aoainst  estates  qv  deceased  pebsoits. 

V.      MORTGAaB  OF  CHATTELS. 


1.    What  will  be  deemed  a  MoaiaAas. 

1.  Wtero  A  conTeya  land  or  a  mining  claim  to  B,  by  a  deed  abso- 
lute on  its  face  for  a  valuable  consideration,  and  on  the  same  day,  and 
for  the  same  conrideration,  B  executes  a  contract  to  A,  to  reconvej 
the  same  property,  on  the  payment  of  &e  coiisideratjon  named  therein 
with  the  interest  on  a  certain  day,  the  deed  must  be  treated  as  a  mort- 
gage.    Jficke  V.  Lowe,  10  Cal.  197. 

2.  In  chancery,  whenever  it  appears  from  written  evidence  that 
land  is  conveyed  as  a  pledge  to  secure  the  payment  of  money,  the 
conveyance  will  be  treated  as  a  mortgage,  in  whatever  form  the  land 
is  pledged.    lb, 

3.  Where,  on  the  making  of  a  deed,  there  is  an  agreement  by 
the  grantor  to  repurchase,  courts  of  eqiuty  incline  to  consider  ibo 
transaction  as  one  of  mortgage ;  and  so,  where  a  conveyance  is  made 
to  secure  a  debt,  and  the  debt  continues  to  subsist,  such  conveyance 
is  deemed  in  equity,  a  mortgage,  and  not  a  conditional  sale.     lb. 

4.  Where  the  deed  and  agreement  to  reconvey  are  executed  at 
the  same  time,  they  must  be  considered  as  one  instrument,  and  to 
have  the  same  effect  as  if  they  had  been  joined  together.     Jb. 

5.  Where  it  does  not  appear  upon  the  &ce  of  the  papers  that  there 
was  any  personal  obligation  on  the  part  of  the  mortgagor  to  pay  the 
nmonnt  of  the  principal  and  interest,  the  recovery  of  the  mortgagee  is 
I'.mited  to  the  property  for  the  satiebction  of  tus  debt.     Jb, 

6.  Where  a  lot  of  land  was  conveyed  by  deed,  with  die  following 


coodttaoDB  onderwritten :  "  This  indeDtare  is  conditioDitl  on  the  pay- 
ment of  91600,  which  payment,  if  duly  made,  vill  render  this  convey* 
ance  null  and  void,  othervise  to  remun  in  full  force  ;"  ffeld  to  be  a 
mortgage,  and  that  a  conveyance  by  the  mortgagee  gave  no  litlo. 
Ferguaon  v.  Miller,  4  Cal.  97. 

T.  Where  the  plwntiff  leased  a  lot  of  groond  to  B  for  a  term  of 
yeaiB,  at  a  certain  rent,  payable  monthly,  on  which  lot  B  waa  to  erect 
a  house,  for  which  he  was  to  be  ptud  at  the  expiration  of  the  lease, 
two-thirds  of  its  appraised  value  ;  and  it  was  agreed  that  the  house 
should  remidn  mortgaged  as  security  for  the  payment  of  the  stipulated 
rent :  JMd  to  be  a  mortgage  and  mif^t  be  foreclosed,  on  the  non- 
payment of  the  first,  or  any  subsequent  month's  rent ;  and  where  B 
assigned  the  lease,  the  assignee  took  with  notice,  and  the  building 
might  be  foreclosed  upon,  and  sold  for  back  rent.  Barroilhet  v. 
BatteUe,  7  Cal.  450. 

8.  A.  grantee  in  a  deed,  absolute  upon  its  face,  cannot  be  permit- 
ted to  show,  by  parol  proof,  either  in  a  court  of  law  or  equity,  that  it 
was  only  intended  as  a  mortgage,  without  alleging  and  proving  fraud, 
accident,  or  mistake,  in  the  creation  of  the  instrument ;  and  in  no  case 
can  parol  evidence  be  introduced  to  vary  or  contradict  the  deed,  except 
in  cases  of  fraud,  accident,  or  mistake,  and  then  only  upon  a  direct  alle- 
gation of  the  defect  in  the  creation  of  the  instrument.  Lee  r.  Evant, 
8  Cal.  424. 

9.  Where  the  grantee  in  a  deed,  absolute  upon  its  face,  alleges  in 
-  his  complaint  that  it  was  only  intended  as  a  mortgage  to  secure  the 

payment  of  a  certun  sum  of  money,  and  the  answer  of  the  grantor 
admits  such  allegations  to  be  true,  furUier  proof  may  be  dispensed  with, 
and  a  decree  of  sale  rendered  in  favor  of  the  plaintiff.    lb. 

10.  No  particular  words  are  necessary  to  constitute  a  mortgage, 
more  than  any  other  contract.  If  the  writing  describes  the  property, 
and  the  amount  of  indebtedness,  and  conveys  the  land  as  security 
therefor,  it  is  sufGcient  to  constitute  a  mortgage.  76  ;  Woodw&rth  v. 
Owtmany  1  Cal.  203. 

a.     Aitignment. 

11.  Where  a  note  was  made  to  A  as  the  agent  of  B,  and  a  mort- 


^age  made  to  B,  to  secure  the  same  note,  and  A,  under  a  contract 
with  B,  was  entitled  to  one-half  of  the  note ;  held,  that  the  mortgage 
is  a  mere  incident  to  the  debt  which  it  secures,  and  followa  the  trans- 
fer of  the  note,  with  the  full  effect  of  a  regular  assignment ;  A  having 
the  right  to  the  noto,  had  undoubtedly  a  right  to  foreclose  the  mortgage, 
but  as  only  one-half  of  the  noto  belonged  to  him,  iha  court  below  should 
hare  ordered  the  mortgage  to  be  foreclosed,  and  the  money  pud  over 
to  a  master  to  be  distributed  equally  between  A  and  B.  Ord  t.  Me- 
Kee,  5  Cal.  515. 

12.  A  mortgage  is  tJie  incident  of  a  debt,  and  the  endorsement  <^ 
a  promissory  note,  secured  by  mortgage,  carries  with  it  the  security 
without  a  formal  assignment  of  the  mortage.  So  where  two  notes  are 
secured  by  a  single  mortgage,  the  endorsement  and  delivery  of  one  of 
the  notes,  carries  with  it  a  pro  rata  portion  of  the  security,  and  a  pur- 
chaser of  the  second  note,  taking  therewith  an  assignment  of  tfie  mort- 
gage, takes,  with  notice  of  iho  equity  of  the  holder  of  the  first  note,  as 
he  was  informed  of  its  emtenee  by  the  mortgage  itself,  and  when  the 
holder  of  the  second  note,  and  assi^ee  of  the  mortgage  entered  a  dis- 
charge of  the  mortgage  and  took  a  new  security,  the  discharge  was 
valid  as  to  him,  and  divested  his  lien  under  the  mortgage,  though  T(Hd 
as  to  the  holder  of  the  first  noto.    Phelm  r.  Olnty,  6  Cal.  478. 

13.  The  assignment  of  a  mortgage,  subrogates  the  assignee  to  all 
tlie  rights  of  the  mortgagee.     Johnson  v.  Dopkim,  3  Cal.  195. 

b.    Discharge.  * 

14.  The  satisfaction  and  discharge  of  a  mortgage  does  not  of  itself 
discharge  the  debt,  but  merely  the  security.  Sherwood  v.  J>unbar, 
6  Cal.  53. 

15.  Where  a  mortgage  was  given  to  secure  a  judgment,  upon  which 
execution  was  afterwards  issued,  and  a  levy  made  on  property  suffitnent 
to  satisfy  the  same,  which  property  was  afterwards  released ;  on  » 
suit  to  foreclose  the  mortgage,  it  was  held,  that  the  levy  was  a  satis- 
faction of  Uie  judgment,  and  as  the  mortgage  was  a  mere  incident 
thereto,  it  must  fhll  with  it.    People  v.  Chitholm,  8  Cal.  30. 
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n.      RiaHTS  AND  IKTEBKST8  OF  PABTIB8. 

16.  The  setUed  doctrine  of  equity  is,  th&t  &  mortgage  ia  a  mere 
security  for  a  debt,  and  passed  only  a  chattel  interest ;  that  tlie  debt 
is  the  principal,  and  the  land  the  incident ;  that  the  mortgage  consti- 
tates  eimplj  a  lien  or  incumbrance,  and  that  the  eqmty  of  redemption 
is  the  real  and  beneficial  estate  in  the  land,  which  may  he  sold,  and 
conveyed  by  ibe  mortgagor,  in  any  of  the  or^naiy  modes  of  Bssurance, 
subject  only  to  the  lien  of  the  mortgage.  MeMiUan  r.  Richards,  9 
Gal.  365. 

17.  A  mortgage  creates  a  specific  lien  on  the  land  mortgaged,  as 
a  judgment  duly  docketed  does  a  general  one  on  the  land  of  the  judg- 
ment debtor.  But  the  mortgagee,  as  such,  has  no  title  to  the  land 
mort^ged ;  but  a  mere  security  for  his  debt ;  the  title  to  the  land 
remuna  in  the  mortgagor.     lb. 

18.  The  mortgage  being  a  mere  security  for  the  debt,  it  must  fol- 
low that  the  payment  oT  the  debt,  whether  before  or  after  default,  will 
operate  as  as  eztJngoishment  of  the  mortgage.  Mortgages  are  no 
longer  understood  as  contracts  of  purchase  and  sale  between  the  par- 
ties, but  as  transacUons  by  which  a  loan  is  made  on  the  one  side,  and 
security  for  its  repayment  furnished  on  the  other.  They  pass  no  estate 
in  the  land,  but  are  mere  sccuritiea,  and  default  in  the  payment  of  the 
money  secured,  does  not  change  their  character.    lb. 

19.  The  estate  of  the  mortgagor  and  of  the  judgment  debtor  after 
Bale,  stand  upon  the  same  footing.  The  estate  remains  in  the  mort- 
gagor undl  a  consummation  of  the  sale  by  conveyance,  as  it  does  in  the 
judgment  debtor,  and  the  conveyance,  when  executed,  will  take  effect 

.  in  the  one  case,  from  the  date  of  the  mortgage,  as  it  does  in  the  other 
from  the  time  the  lien  of  the  Judgment  attached.    lb. 

20.  A  mortgagee  let  into  the  possesion  of  the  mortgaged  property, 
is  both  a  creditor  and  a  trustee,  and  so  far  as  regards  the  latter  capacity, 
he  is  jnst  as  strictly  bound  as  any  ordinary  trustee,  and  is  compelled 
to  act  with  strict  fideUty,  and  to  fulfill  his  trust  as  foitbfiilly  as  he 
would  have  been  were  he  not  a  creditor,  but  acting  for  die  benefit  of 
another,  eeitai  que  trutt.     Gunter  v.  Janet,  9  Cal.  643. 

21.  Where  a  mortgagee  makes  a  deed  of  the  mortgaged  property, 


it  conreja  no  right  thereto,  neither  does  it  operate  as  on  assigDment 
of  the  mortgage,  aai  a  subsequent  assignee  cannot  be  charged  with 
constroctave  notice.     Peters  v.  Jaineatoum  Bridge  Co.,  5  CaL  334. 

22.  A  mortgage  is  a  mere  incident  to  the  debt ;  and  in  order  to 
miuatain  an  action,  founded  on  the  plaintiff's  possession,  and  the  mort- 
gage, the  debt  should  be  proved.     Beimett  v.  Taylor,  5  Cal.  502. 

28.  Where  a  new  note  for  the  same  amount  of  the  same  date,  and 
on  the  same  terms,  has  been  subslitated  for  the  one  mentioned  in  the 
mortgage,  it  becomes  a  mere  counterpart  of,  and  substitute  for  the  first 
note  ^ren,  on  which  the  mortgage  ma;  he  foreclosed,  ^ning  v.  .BtU, 
6  Cal.  17. 

24.  A  mortgage  and  note,  executed  by  the  preadent  and  seeretaiy 
of  a  corporation,  whose  by-laws  authorize  the  general  management  o£ 
ita  business  by  such  officers,  is  valid  and  binding  on  the  company. 
Bowe  V.  TcMe  MomOain  Water  Co.,  10  Cal.  441. 

25.  Id  a  foreclosure  suit  on  a  promissory  note  and  mortgage,  the 
court  may  enter  a  general  judgment  for  the  amount  due  on  the  note, 
and  enter  a  decree  of  foreclosure  and  sale  of  the  mortgaged  prenuses. 
lb;  Rollim  v.  Forbes,  10  Cal.  299. 

26.  Where  the  owner  of  mortgaged  premises  leases  the  same  for 
a  term  of  years,  and  the  rent  is  paid  by  the  lessee  in  advance,  the 
purchaser  under  the  mortgaged  sale  can  require  the  tenant  to  pay  the 
rent  over  again  to  him.  After  the  sale,  and  before  the  term  of  redemp- 
tion has  expired,  the  purchaser  is  entitled  to  collect  the  rents.  Me^ 
Devitt  V.  Sidlivan,  8  Cal.  692. 

27.  One  cluming  an  interest  in  the  premises,  subsequent  to  the 
mortgage,  is  a  proper  person  to  be  made  a  party,  but  cannot  he  sub-  ■ 
jected  to  the  costs  of  foreclosore  beyond  those  occa^oned  by  hia  own 
separate  defense.    Lurnng  v.  Bradi/,  10  Cal.  285. 

28.  Where  the  preeddent  of  a  corporation,  without  proper  anthori- 
zalion,  gives  a  mortgage,  which  is  void,  being  in  contravention  of  law, 
this  fact  in  no  wise  invahdat«s  the  debt  it  was  intended  to  secure,  and 
parol  proof  may  be  given  as  to  the  existence  of  the  debt  intended  to 
be  secured  by  such  mortgage,  ^aver  v.  Bear  River  and  Auburn  W. 
andM.  Co.,  10  Cal.  396. 
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2d.  WhflreaiDortgagee  takes  poaaasHOn  of  the  mortgaged  prent- 
tses,  his  care  and  trouble  are  bestowed  for  the  furtherance  and  protec- 
tion of  his  own  interests.  He  is,  while  in  poesesston,  their  ^uon  owner ; 
it  is  a  charge  which  he  has  taken  voliintanly  upon  himself,  and  for 
which  he  has  no  right  to  seek  compensation  of  the  mortgagor.  Ben- 
ham  Y.  Bovie,  2  Cal.  407. 

30.  Where  a  mortgagee  makes  sale  of  the  mortgaged  property,  for 
articles  of  fluctuating  value,  he  is  clearly  chargeable  with  the  highest 
nutrket  value  of  the  propery  sold.    lb. 

31.  Where  A  mortgaged  a  lot  of  land  for  $500,  and  afterwards 
conveyed  the  same  to  B,  a  femme  Bole,  in  trust  for  her  children,  and 
then  married  B,  and  the  two  together  borrowed  an  additional  sum,  and 
executed  a  joint  mortgage  for  the  whole  amount  to  the  assignee  of  the 
firet  mortgage,  and  the  note  for  the  first  debt  was  surrendered,  though 
the  mortgage  was  not  cancelled,  and  a  new  note  was  executed  by  A 
and  B  :  Held,  that  the  holder  of  the  last  note  was  entitled  to  a  judg- 
neat  thereon  for  the  amount  of  the  last  note,  and  a  decree  of  sde  for 
the  amount  of  the  first  note.     Birrell  v.  Sekie,  9  Cal.  104. 

82.  Where  a  pWntifi'in  an  actioD  to  forecloee  a  mortgage  in  the 
district  court,  had  pereonal  service  on  defendant,  who  died  before  judg- 
ment, the  plfuntiff,  seeking  for  a  decreeof  saleof  the  mortgaged  prem- 
ises, and  in  case  the  proceeds  were  not  sufficient  to  liquidate  the 
mortgage  debt,  then  a  judgment  for  the  residue,  must  make  the  admin- 
istrator a  party  by  a  supplemental  bill.  The  district  court,  by  the 
constitution,  possesses  jurisdiction  in  all  equity  cases  where  the  amount 
in  dispate  exceeds  two  hundred  dollars,  exclusive  of  interest.  Belloc 
T.  Boffers,  9  Cal.  123. 

33.  A  suit  for  the  foreclosure  of  a  mortgage  is  peculiarly  an  equity 
proceeding  ;  and  when  the  district  court  guns  jurisdiction  of  the  case 
for  the  purpose  of  foreclosure,  it  has  the  right  to  ^ve  full  relief;  and, 
for  this  puipose,  to  decree  and  execute  a  sale  of  the  mortgaged  prem- 

34.  Mortgages  are  merely  securitiea  for  the  payment  of  money, 
and  no  breach  of  their  conditions  can  possibly  vest  the  title  in  the 
mortgagee.  Godeffroy  v.  Caidwdi,  2  Cal.  489  ;  Quy  J.lde,  6  Cal. 
99. 
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85.  Sales  of  real  estate  under  decrees  of  foreclosure  of  mortgages, 
are  subject  to  redemption,  tlie  same  as  if  sold  by  virtue  of  an  execution 
issued  on  an  ordinary  judgment.     KerU  y.  Laffan,  2  Cal.  695. 

36.  The  giving  of  a  deed,  and  the  execution  of  a  mortgage  for  the 
purchase  money,  are  conmdered  mnmltaneous  acts,  and  do  Uen  csn 
intervene  to  affect  tbe  rights  of  the  parties.  Qv^  v.  G<trriere,5  Cal. 
511. 

a.    Bou7uiarie». 

37.  A  court  of  equity  will,  as  against  the  mortgagor,  correct  a 
mistako  in  the  deeciiption  of  the  mortgaged  premises,  as  a  matter  of 
course  ;  and  a  person  claimiDg  under  the  mortgagor,  and  having  notice 
of  the  prior  lien  upon  tho  premises,  is  in  do  better  condition  than  the 
mortgagor  himself.     Woodworth  v.  Gvxman,  1  Gal.  203. 

b.  Eomestead,  See  Hohestead. 

88.  A  mortgage  mEide  by  the  husband  alone,  on  the  homestead,  is 
made  absolutely  void  by  our  statutes,  as  to  the  homestead  value,  and 
it  can  never  be  rendered  valid  by  any  subsequent  event.  But  the 
debt  to  vbich  the  mortgage  was  an  incident,  stands  good.  Kraemer 
V.  Revolt,  8  Cal.  66. 

39.  AVhere  A  purchased  a  lot  of  land  of  B,  and  executed  his  note 
and  a  mortgage  on  the  premlaes,  in  part  payment,  and  afterwards  B 
loaned  money  to  A,  and  took  from  him  a  note  and  a  new  mortgage  on 
the  same  lot,  and  on  an  undivided  interest  in  another  lot,  and  caused 
the  first  mortgage  to  be  cancelled  and  satisfied  of  record,  on  a  siut  to 
foreclose  the  mortgage,  the  vife  of  A  intervened,  and  claimed  (he 
property  as  a  homestead :  ffeld,  that  the  execution  of  the  new,  and 
satisfaction  of  the  old  mortgage,  -were  simultaneous  acts,  and  the  land 
must  still  be  held  chargeable  for  the  purchase  money,  but  tiiat  no  more 
than  the  actual  amount  of  the  purchase  money,  and  interest  remaining 
due,  can  be  made  out  of  the  lot.     DiUon  v.  Byrne,  5  Cal.  455. 

c.  Priority  of  lien*.  See  Libn. 

40.  An  unrecorded  mortgage  has  priority  of  lien  over  a  subsequent 
recorded  mortgage,  where  t^e  second  mortgagee  had  notice  of  tlie 
existence  of  the  first  mortgage.      Woodworik  v.  Guzman,  1  Cal.  208. 


41.  Ad  unrecorded  mortgage  takes  precedence  of  a  mechanio's 
lien,  which  attaches  subaaqnent  to  the  execution  of  the  mortgage,  the 
mortgagee,  under  our  statute,  not  being  compelled  to  record  his  mort- 
g^e,  as  agiunst  any  but  subsequent  purchasers  and  mortgagees.  Itoae 
T.  Munie.  4  Cal.  178. 


III.      FORECLOSURB  OF. 

42.  The  usual  and  best  method  of  proceeding  in  case  of  foreclos- 
ure, IB  to  appoint  a  master  to  find  and  report  the  amount  due,  and 
then  exceptions  may  be  filed  to  the  report,  upon  which  judgment  of 
the  chancellor  is  giyen ;  and  this  maj  afterwards  be  assigned  as  error. 
It  is  no  error,  however,  for  the  chancellor  to  make  the  calculation  him- 
self ;  but  when  he  has  done  so,  a  mistake  in  calculation  must  be  brought 
to  his  notice  in  some  form  analagous  to  that  of  an  exception  to  the 
master's  report.  Error,  if  it  east,  cannot  be  attacked  for  the  first 
time  in  an  appellate  court.     Cfuy  r.  FranAiin,  5  Cal.  416. 

43.  In  the  foreclosure  of  a  mortgage,  where  judgment  is  taken  by 
defoult,  and  there  has  been  insufficient  service  of  process,  the  judg- 
ment cannot  be  disturbed  on  appeal,  as  our  Practice  Act  provides  that 
where  a  defendant  has  not  been  personally  served  with  the  summons 
and  a  copy  of  the  complfunt,  he  may  at  any  time  within  six  months 
after  judgment  come  in  and  answer  to  the  merits  of  the  action.  The 
same  reason  does  not  exist,  witlius,a8bythe  English  rule,  for  appoint 
ing  a  receiver  to  collect  the  rents  and  profits  pending  the  litigation. 
The  mortgage  is  conudered  as  only  the  security  for  the  debt ;  the 
estate  remuns  that  of  the  mortgagor  in  the  character  of  owner,  and 
most  continue  to  remain  so,  with  all  the  incidents  of  onuership,  until, 
by  foreclosure  and  sale,  a  new  owner  is  substituted.  Out/  v.  Jde,  6 
Cal.  99. 

44.  In  an  action  to  foreclose  a  mortgage  on  certain  lands,  where 
t}ie  summons  was  personally  served  on  the  mortgagor,  and  subsequent 
encumhrancera,  and  no  answer  having  been  filed  within  the  time  pre- 
scribed by  law,  on  motion  of  the  plaintiff,  and  on  the  production  of  the 
original  note  and  mortgage,  a  decree  was  entered,  and  afterwards  the 
subsequent  encumbrancers  moved  that  the  judgment  be  set  aade,  and 


thoy  allowed  to  answer,  on  the  ground  that  the  mortgage  deacribea  the 
premises  as  the  "  tract  of  land  in  Santa  Clara  conntj,  known  as  the 
residenoe  of  Heniy  C.  Smith,  and  which  was  granted  to  him  by  Hor- 
ner, Beard  and  Pico."  This  defective  description  having  been  cnred 
hy  the  complfunt,  which  describes  the  tract  b;  metes  and  bounds,  and 
the  default  having  confessed  every  issuable  fact,  die  motion  must  be 
denied.     Bdrlom  v.  Smith,  6  Cal.  173. 

45.  Id  an  action  to  foreclose  a  mortgage  gtvea  for  the  purcbaae 
money  of  land  conveyed  by  deed  without  covenants,  want  of  title  in 
the  vendor  is  no  defense,  unless  the  vendee  has  been  evicted.  Foiv- 
ler  V.  SmiA,  2  Cal.  89. 

46.  Where  a  mortgagor  is  indebted  to  a  mortgagee  and  executes 
a  mortgage  on  land  for  the  security  of  such  indebtedness,  but  ^ves 
DO  note  or  other  evidence  of  indebtedness,  on  a  foreclosure  of  tiie 
mortgage  the  mortgagee  may  take  a  decree  for  die  s^e  of  the  prop- 
erty, and  a  personal  judgment  against  the  mortgagor  for  any  balance 
due  after  the  sale  of  the  premises,  unless  it  was  agreed  at  the  time  (^ 
giving  the  mortgage,  that  the  mortgagee  should  look  to  the  mortgaged 
premises  alone  for  payment.     Moore  T.  ReynoldB,  1  Cal.  851. 

47.  On  the  foreclosure  of  a  mortgt^  executed  by  husband  and 
wife,  it  is  unnecessary  to  make  the  wife  a  parly  defendant,  unless  it 
was  her  separate  estate,  or  property  held  as  a  homestead.  Pouted  r. 
Rom,  4  Cal.  197. 

48.  Where  there  is  no  express  covenant  in  the  mortgage  to  pay 
the  money,  no  action  will  lie  on  its  mere  recital  of  the  existence  of  the 
debt.     Shafer  v.  B.  R.  ^  A.  W.  ^M.  Oo.  4  Cal.  294. 

a.     Right  of  redemption. 

49.  Where  a  power  of  sale  is  contained  in  a  mortgage,  and  under 
a  sale  by  virtue  of  said  power,  the  mortgagee  becomes  the  purchaser, 
die  equity  of  redemption  still  attaches  to  the  property  in  favor  of  the 
mortgagor.     Beriham  v.  Rowe,  2  Cal.  407. 

b.     Venue. 

50.  The  18th  seoticoi  of  the  "  act  to  regulate  proceedings  in  civil 
cases "  provides,  that  actions  for  the  fw eclosure  of  mortgages  must 


be  tried  ia  the  coonty  in  which  the  subject  of  th^  acdon,  or  some  part 
thereof,  is  utoated.     ValUjo  v.  Randall,  6  Cal.  461. 

51.  WherCj  either  by  the  complaint  or  answer,  it  appears  that  the 
aabject  of  the  action  is  wholly  without  the  county,  the  court  of  its  own 
motion  should  order  a  change  of  venue  to  the  proper  county.     Jb. 

c.  Coate  vpon  foredoeure. 
62.  Where  a  mortgage  contains  a  stipulation  ^lat  the  mortgagee 
should  be  entitled  to  all  costs,  including  counsel  fees  not  exceeding 
five  per  cent,  on  the  amount  due,  it  is  not  necessary  to  aver  in  the 
declaration  that  five  per  cent,  was  a  reasonable  counsel  fee.  The 
counsel  fees  stipulated  to  be  paid  were  not  the  cause  of  the  action, 
but,  like  the  costs,  a  mere  incident  to  it,  and  may  be  fixed  by  the 
chancellor  at  his  discretion,  not  exceeding,  however,  tiie  amoimt  atipu- 
latcd.     Carriere  v.  JIftnfum,  5  Cal.  4S5. 

53.  In  a  mortgage  containing  stipulations  for  all  the  costs  of  fore- 
closure, includbg  counsel  fees  not  exceeding  five  per  cent.,  the  five 
per  cent,  stipulated  for  was  clearly  intended  to  provide  for  counsel 
fees  alone.     Jerme  r.  Mintum,  5  Cal.  492. 

IV.      FORECLOSUBB  AOAINBT  ESTATES  OP  DECEASED  PERS0S8. 

54.  A  mortgagee  holding  a  mortgage  on  real  estate  of  a  deceased 
person,  should  present  the  same,  4ith  his  affidavit  as  required  by  law, 
to  the  executors  or  administrators,  and  when  allowed  by  them,  present 
and  have  the  same  allowed  by  the  probate  judge.  This  ^ves  to  the 
claim  all. the  virtues  and  properties  which  a  Judgment  against  execu- 
tors can  have  under  our  system.  There  is  no  necessity  for  a  suit  to 
foreclose  iha  mortgage,  and  such  suit  cannot  be  sustained.  Failcner 
V.  FoUonCa  Hxecutorg,  6  Cal.  412. 

55.  The  136th  section  of  the  "act  to  regulate  the  estates  of 
deceased  persons,"  provides,  that  "  no  holder  of  any  claim  against  an 
estate  shall  maintain  any  action  thereon,  unless  the  claim  shall  have 
been  presented  to  the  executor  or  administrator;"  and  that  every 
claim  ^all  be  accompamed  with  the  affidavit  of  the  holder,  that  die 
amount  is  justly  due,  and  that  no  payments  have  been  made  thereon. 


There  is  do  exception  to  the  role,  other  than  in  the  case  of  a  jodg- 
ment,  executioo,  and  levy,  in  the  life  time  of  the  deceased ;  conse- 
qnentiy,  notice  and  demand,  in  the  case  of  mortgage  and  liens  of 
record,  cannot  be  diepenaed  vith.     EllUon  t.  Salleck,  6  CtU.  386. 

56.  Where  the  mortgagor  dies  after  a  decree  of  foiecloenre  is 
entered,  and  no  admiiUBtration  b  had  npon  his  estate,  there  is  no 
reason  vbj  the  execution  of  the  decree  should  be  stayed.  Ndgle  v. 
JMiwy,  9Cal.426. 

57.  The  decree  bmda  the  specific  property,  and  the  case  is  within 
the  reason  of  the  proviso  in  section  141,  of  the  act  concerning  the 
estates  of  deceased  persons.     lb. 

58.  The  title  of  a  purchaser  under  a  sale  on  a  decree  of  fore- 
closure cannnot  be  impeached  in  a  collateral  action  for  any  irregnlaritj 
la  tha  sale.     lb. 

59.  Where  the  mortgagee,  in  case  of  the  death  of  the  mortgagor, 
commences  proceedings  to  foreclose  his  mortgage  by  serving  the  admin- 
istrator with  jirocesa,  without  first  presenting  the  claim  to  him  for 
allowance,  and  the  defendant  made  default,  and  a  decree  was  taken 
for  the  Bale  of  the  mortgaged  premises,  and  judgment  was  taken 
against  the  administrator  for  the  deficiency,  and  for  costs,  the  objec- 
tion that  the  claim  had  not  been  presented  and  rejected  b  a  nutter 
which,  if  pleaded,  defeats  the  suit  for  the  time  being,  but  does  not 
show  that  the  claimant  could  not  maintwn  any  action,  at  ang  time,  for 
the  same  cause  of  action.  In  such'  case  the  defendant  cannot  appeal 
when  he  ftuls  to  make  his  objection  in  the  court  below.  But  where 
the  defect  in  the  complaint  is  of  such  a  serious  character  as  to  show 
that  tiie  pluntiff  could  never,  at  ani/  time,  obtain  a  judgment  upon 
the  came  of  action  alleged,  then  the  defendant  should  be  allowed  to 
make  the  objection  for  the  first  time  in  the  appellate  court.  JBenttdi 
V.  Porter,  Adm'r.,  10  Cal.  555. 

y.      MOBTGAQE  OF  CHATTELS. 

60.  The  statute  of  fi-auds  of  this  state  enacts,  tiiat  "  no  mortgage 
f^  personal  property  hereafter  made  shall  be  valid  against  any  other 
persons  than  the  the  parties  thereto,  unless  possession  of  the  mort- 


gaged  property  be  delirered  to  and  retained  by  tbe  mortgagee." 
Where  ihe  mortgage  relied  upon  stipulates  for  the  enjoyment  of  the 
poesesBion  bj  the  mortgagors  until  breach  of  the  condition  in  the 
mortgage,  vhich  could  not  take  place  short  of  one  year,  such  mortgage 
would,  according  to  its  terms,  be  inTaltd  under  the  statute  as  to  all 
peraons  except  the  parties  to  it,  and  the  case  would  not  be  altered, 
although  possession  was  actually  and  immediately  taken  by  the  mort- 
gagee, because  no  contract,  concurrent  or  Bubsequent  to  the  execution 
of  the  mortgage,  is  made  to  appear,  by  which  any  greator  authority 
was  conferred  than  that  contfuned  in  the  mortgage.  Meyer  v.  Gar- 
ham,  5  Cti.  822. 

61.  A  mortgage  of  personal  property  passes  the  present  legal  title 
in  the  property  itself  to  the  mortgagee,  subject  to  be  revested  in  the 
mortgagor,  his  heirs,  or  assigns,  upon  the  performance  by  Kirn  or  th*m 
of  an  expreis  condition  tvheequent ;  but  in  equity,  under  cert^  cii^ 
cumstauces,  the  mortgagor  may  redeem,  even  after  nonperformance  - 
of  the  condition.     Dewey  r.  Bowman,  8  Cal.  145. 

62.  A  pledge  of  personal  property  to  secure  a  preexisting  debt, 
operates  under  our  statutes  as  a  mortgage,  and  passes  the  legal  title 
in  the  property  itself  to  the  mortgagee,  subject  to  be  reinvested  in 
the  mortgagor  upon  the  performance  by  lum  of  express  conditions  sub- 
sequent.    Pta/ne  v.  BemUy,  8  Cal.  260. 

63.  A  chattel  mortgage  convejrs  the  thing  mortgaged,  until  the 
money  secured  thereby  is  pud ;  add,  until  payment  is  proved,  all  tho 
right  of  the  mortgagor  to  the  mortgaged  property  passes  to  the  mort- 
gagee.    Myen  v.  SoiOh  Feather  Water  Co.,  10  Gal.  579. 


MOTIONS. 

I.    Oeneballt. 

n.      To  DISMISS  AH  JlPPBAL,    See  APPBAL. 

TIT,    Foe  nbw  trials,  See  Nbw  tsiai*. 

IV.      To  DIBCHAROB  ATTACHMBirT. 
Se»  JDD(UUINT8. 

See  Trial  and  ix9  iNoiDEins. 
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I.    Gbbbelallt. 

1.  A  Dotice  of  motion  for  a  new  trial,  unaccompanied  hy  the  affi- 
davit required  by  statute,  will  not  entitle  the  statement  of  the  gronuda 
of  the  motion  to  be  considered  on  appeal.  Adatiu  t.  The  City  <if 
Oakland,  8  Cat.  510.  • 

2.  The  affidavit  on  which  a  motion  to  change  the  place  of  trial  in 
a  criminal  case  is  founded,  must  state  the/acf«aad  i^cumttaneet  from 
which  the  oonclouon  is  deduced,  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  in  which  the  bdictment  was  found ;  a  statement 
in  general  terms,  that  a  ftur  and  impartial  trial  cannot  be  had,  or  a 
statement,  that  the  deponent  venly  believes  that  a  fair  and  impartial 
trial  cannot  be  bad  on  account  of  popular  excitement  and  false  reports, 
is  iusufScieot.     People  r.  McCauIey,  1  Cal.  379. 

3.  Affidavits,  upon  which  a  motion  is  founded  to  continue  a  crim* 
inal  cause  from  one  term  to  another,  should  show  that  the  prisoner  had 
used  due  diligence  in  endeavoring  to  procure  the  attendance  of  his 
witnesses.     I'eople  v.  Baker,  1  Cal.  403. 

4.  An  affidavit  to  the  effect  that  an  instrument  had  been  materiallj 
altered,  without  showing  in  any  manner  in  what  the  alteralioD  coosiats, 
would  furnish  no  grounds  upon  which  to  base  a  motion  to  set  aside  a 
judgment.     Tai/lor  v.  Itandall,  5  Cal.  79. 

n.       To  DISMISS  AN  APPEAL. 

5.  Heldy  upon  a  motion  to  dismiss  an  appeal  on  the  ground  that 
the  transcript  was  not  filed  within  the  time  required  by  the  third  rule 
of  the  supreme  court,  that  it  b  too  late  to  make  the  objection  in  the 
brief  after  the  cause  has  been  submitted.     Coolc  t.  Clink,  8  Cal.  S47. 

III.    Foe  new  trial. 

6.  In  equity  proceedings,  no  motion  for  a  new  trial  is  neiiessaiy, 
before  taking  an  appeal.     Dexoey  y.  Bowman,  8  Cal.  145. 

7.  On  a  motion  for  a  new  tri^  in  a  criminal  case,  on  the  gioond 
that  the  verdict  is  agfunst  evidence,  it  is  usual  to  set  out  in  the  state- 


NATURAUZATION. 


ment,  on  vrhich  the  moUoa  is  made,  all  the  material  portions  of  Uke 
testimony,  and  as  a  general  rule  the  supreme  court  will  not  review,  on 
appeal,  an  order  refuaing  a  new  trial  oa  that  ground,  unless  sucli  testi- 
mony is  contained  in  the  record.     People  t.  York,  9  Cal.  421. 

IV.      To  DISCEAilSB  ATTACEUBNTS. 

8.  The  DOtice  of  motion  to  discharge  the  writ  of  attachment, 
"  because  the  writ  was  improperly  issued,"  should  specify  the  grounds 
<]S  the  motion ,  and  wherein  ii  would  be  urged  that  the  writ  was  improp- 
erly issued.  The  provi^ona  of  Uie  138th  section  of  the  Practice  Act, 
do  not  obviate  the  necessity  of  specifying  the  pwticular  points  of 
irregularity  upon  which  the  motion  is  made.'  Freeborn  v,  Glazer,  10 
Cal.  337. 


NATURALIZATION. 

1.  The  power  to  naturalize,  by  virtue  of  the  act  of  congress  of 
1802,  is  a  judicial  one  ;  and  congress  has  no  power  to  confer  jurisdic- 
tion upon  the  courts  of  a  state,  because  the  constitution  gives  it  no  such 
power.     Sx  parte  Knowlei,  5  Cal.  300. 

2.  At  the  time  of  the  adoption  of  the  constitutioD,  the  states  had 
power  to  make  citizens  of  aliens ;  the  constitution  of  the  United  States 
does  not  deprive  them  of  it.     JJ. 

3.  The  district  courts  of  this  state  are  courts  of  ori^nal  and  com- 
mon taw  jurisdiction ;  are  courts  of  record ;  and  have  a  seal  and 
clerk;  and  consequently  come  fully  within  the  description  of  the  rule 
laid  down  by  the  act  of  1802,  and,  therefore,  under  the  act  of  this 
state  of  1853,  are  fully  inveated  with  power  and  jurisdiction  to  natu- 
ralize foreiguers  who  exhibit  the  qualiEcations  6:ced  by  the  laws  of  the 
Umted  States.    Jb. 

4.  The  other  courts  of  this  state  are  inferior  and  of  limited  power. 
They  are  made  courts  of  record  by  our  statutes,  but  they  have  wly 


NAVIGABLE  STREAMS—NEW  TRIAL. 


statute  and  not  commoD  law  jnriBdiclJon ;  bdcI,  therefore,  not  coming 
wittuD  the  claes  enumerated  \>j  tiie  act  of  congress,  have  no  power  to 
grant  natnralization,  and  any  attempt  of  the  kind  would  be  necessuil/ 
void.     lb. 


NAVIGABLE  STREAMS. 

1.  A  river  which  is  not  within  the  ebb  and  flow  of  the  tide,  may 
be,  ootwithBtanding,  a  navigable  stream  in  two  events:  first,  when  it 
is  of  BuflScient  depth  and  width  to  float  vessels,  boats,  or  other  water 
craft  used  in  the  transportation  of  freight  or  passengers,  or  both,  and 
this  has  been  extended  to  its  capacity  to  float  rafts  of  lumber ;  secmid- 
Ij,  where  streams  are  declared  by  statute  to  be  navigable ;  when  ao 
declared  navigable  to  a  certain  point,  by  implication  tiiey  are  declared 
non-navigable  above  that  point.  American  Water  Co.  v.  Amtden,  6 
Gal.  443. 


NEW  TRIAL. 

I.  General  rules  rbspbctino. 
II.  Fbocebddios  and  pbactice. 
in.    Discovert  of  new  bvidekck. 

I.    General  roles  RESPscrrao. 

1.  The  195th  section  of  the  Practice  Act,  referring  to  the  state* 
ment  to  be  made  in  support  of  an  application  for  a  new  trial,  says : 
"  such  statement,  when  contiuniiig  any  portion  of  the  evidence  of  the 
case,  and  not  agreed  to  by  the  adverse  party,  shall  be  settied  by  the 
judge,  upon  notice."  To  make  a  statement  good,  it  must  be  ^own 
in  the  affirmative,  that  it  has  eitiier  been  agreed  to,  or  settled  by  the 
judge.     Ztnn  v.  Tunit,  3  Cal.  89. 
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NEW  TRIAL. 


2.  Tlie  power  of  the  court  to  grant  a  new  trial  on  the  ground  of 
ezcesave  daoiagea,  is  seldom  exercised.  But  there  ocoauonsUy  occurs 
a  case  in  which  this  diffidence  on  the  part  of  courts  of  law,  is  totallj 
overcome  by  gross  inconsistency  of  the  verdict  in  its  relation  to  the 
fecta.     Potter  v.  Seale,  5  Cal.  410. 

3.  The  district  courts  have  power  to  Impose  tenng  to  the  grain^g  of 
new  trials  in  proper  cases,  and  a  party,  after  having  complied  with  the 
terms  imposed,  and  availed  himself  of  the  advantage  of  the  order, 
wiH  not  be  pennitted  to  question  its  correctness.  Batiste  v.  Connor, 
6  Cal.  140. 

4.  Surprise  at  the  testimony  of  a  witness  called  by  the  adverse 
party,  is  no  ground  for  a  new  trial,  where  it  did  not  appear  that  the 
party  against  whom  the  testimony  was  given  had  been  misled  by  pre- 
vious statements  of  the  witness  as  to  what  he  would  testify.  In  cases 
of  conflicting  testimony,  newly  discovered  evidence,  merely  cumula- 
tive, is  no  ground  for  a  now  trial.  Taylor  v.  California  Stage  Co.,  6 
Cal.  228. 

5.  The  remarks  of  a  juror  during  a  recess  of  the  trial,  "  that  there 
was  no  use  in  taking  up  time  in  trying  to  bumbug  the  jury,  and  that 
the  lawyer  who  made  the  shortest  speech  would  win  the  case,"  do  not 
amount  to  Buch  misconduct  as  will  vitiate  a  verdict.     lb. 

6.  Although  the  appelate  court  may  be  satisfied  that  the  verdict 
of  the  jury  is  reasonable  in  amount,  a  new  trial  will  be  granted  where 
an  erroneous  instruction  has  been  given  by  die  district  judge,  which 
may  have  influenced  the  verdict.  Yonge  v.  Pacific  M.  S.  S.  Co.,  1 
Cal.  853. 

7.  Where  the  evidence  is  con^cting,  and  might  have  warranted  a 
verdict  on  either  side,  the  court  will  not  disturb  the  finding.  Davit 
V.  SnaUi,  2  Cal.  423. 

8.  Where  the  verdict  b  contrary  to  law  and  evidence,  a  new  trial 
must  be  granted.     People  v.  Juan  San  Martin,  2  Cal.  484. 

9.  Where  nothing  appears  on  the  record,  either  in  the  pleadings, 
evidence,  or  judgment,  &om  which  the  appellate  court  can  aecertiun 
the  rights  of  the  parties,  and  where,  from  what  does  appear,  the  judg- 
ment of  the  court  below  was  probably  founded  ueidier  upon  law  nor 


equity,  the  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered.     Reed  v,  Jourdain,  1  Gal.  101. 

10.  The  refusal  to  grant  a  new  trial  wiH  not  be  reriewed  except 
where  there  is  a  gross  abuse  of  discretion ;  nor  when  the  decisioii  <^ 
the  court  is  upon  mere  questions  of  fact ;  but  where  the  facts  show 
that  as  a  question  of  law,  a  new  trial  ought  to  have  been  granted,  ttio 
refiisal  to  do  so  is  such  an  improper  use  of  discretion  as  calls  for  the 
exercise  of  the  revisory  power  of  the  appellate  court.     Speck  v.  &yt, 

3  Cal.  413 ;    Tayhr  v.  McSTwley,  4  Cal.  104 ;  Rick  v.  Dmn*,  4 
CaL22. 

11.  Where  the  court  below,  in  the  exercise  of  a  soiind  discretion, 
grants  a  new  trial  upon  a  review  of  the  facts  alono,  this  court  will  not 
diflturb  it.     Walton  v.  Mcaoy,  4  Cal.  288. 

12.  The  district  court  may,  on  allowing  or  refusing  a  new  trial, 
impose  terms,  such  as  a  remitur  of  a  portion  of  the  judgment  as  the 
condition  refuung  the  motion ;  the  tmponng  of  such  conditions  is  a 
matter  withb  the  sound  discretion  of  the  court.     BeaaUct  v.  Cozsetu, 

4  Cal.  381. 

13.  The  supreme  court  will  not  reverse  an  order  refusing  to  grant 
a  new  trial  unless  there  has  been  gross  abuse,  by  the  judge,  of  his  dis- 
cretion in  the  premises ;  nor  will  the  court  review  the  verdict  of  a 
jury  where  the  evidence  is  contradictory,  or  where  the  jury  refuse  to 
give  full  credit  to  the  testimony  of  witnesses.  Duell  v.  The  B.  R. 
Mimng  Co.,  6  CaL  84. 

14.  Where  a  question  of  fact  arises  on  the  trial  which  should  prop- 
erly be  submitted  to  the  juiy,  if  not  so  submitted,  a  new  trial  will  be 
granted.     San  Frasncuco  v.  Clark,  1  Cal.  886. 

15.  When  neither  the  testimony,  nor  the  facts  proved  at  the  trial, 
are  returned  on  appeal,  the  supreme  court  will  not  undertake 'to  decide 
whether  the  chaise  of  the  district  jadge  to  tiie  jury  was  correct  or 
not     People  r.  McCatdey,  1  Cal.  879  ;  People  v.  Baker,  1  Cal.  403. 

16.  The  misjoinder  of  pluntiSs  may  be  corrected  by  amendment, 
where  a  new  trial  is  granted,  on  such  terms  as  the  district  judge  may 
deem  just.     Bee^h  r.  Lent,  1  Cal.  410. 

17.  Where,  on  appeal,  the  complaint  is  so  radically  defective  as 


not  to  authorize  the  judgment  of  the  court  below,  a  sew  trial  may  be 
granted,  vith  leave  to  the  plaiotiff  to  amend  his  complunt,  on  euoh 
tenna  as  the  court  below  ma;  deem  just.  /Sterling  v.  Sanson,  1  Cal. 
478 ;  Snow  y.  ffalgtmd,  1  Cal.  359. 

18.  An  application  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  should  show  affirmatively  that  the  evidence  is  new, 
material,  and  not  cumulative,  ^at  the  applicant  has  been  diligent  in 
prepariog  his  cause  for  trial,  and  that  the  new  evidence  was  discov- 
ered after  tbe  trial,  and  will  bo  important.  Bariletl  v.  Bogden,  S 
Cal.  55 ;  Brook»  v.  Lyon,  3  Cal.  113. 

19.  The  power  to  grant  new  trials,  ia  one  of  exclusive  legal  dis- 
cretioD.  The  abuse  of  it  only  would  justify  the  supreme  court  in  inter- 
fering.    Drake  v.  Pcdmer,  2  Cal.  177. 

20.  On  an  application  for  a  new  trial,  the  195th  section  of  the 
Practice  Act  must  be  complied  with,  and  a  statement  containing  so 
much  of  tbe  evidence  as  shall  bo  necessary  to  explain  the  gnrands 
taken  must  be  filed,  or  the  order  granting  a  new  trial  will  be  set  adde. 
WU  V.  WMU,  2  Cai.  307. 

21.  On  an  appeal  from  an  order  of  tbe  district  court  granting  a 
new  trial,  the  power  of  the  appellate  court  will  be  exercised  with 
extreme  caution,  and  the  order  never  will  bo  disturbed  where  it  is  dis- 
closed by  the  record  that  the  district  court  might  well  have  granted 
or  refused  a  new  trial  without  impeaching  its  legal  discretion.  Cooke 
V.  StewaH,  2  Cal.  863. 

22.  If  any  errors  intervene  on  the  trial  of  a  cause  in  the  court 
below,  the  order  granting  a  new  trial  ought  not  to  be  disturbed.  Satt- 
inge  v.  Steamer  Uncle  Sam,  10  Cal.  341. 

23.  Where  parties  by  stipulation  consent  that  the  motion  for  a 
new  trial  be  denied,  they  cannot  afterwards  question  the  correctness 
of  such  denial.     Brotherton  v.  Bart,  July  Term,  1858. 

24.  An  order  granting  a  stay  of  proceedings  has  the  effect  of 
extending  the  jurisdiction  of  the  court  for  the  lime  during  which  the 
proceedings  are  stayed.  Where  there  is  no  statement  filed,  and 
settled,  within  the  Ume  allowed,  the  order  granting  a  stay  should  be 
dismissed.     Bart  v.  BameU,  July  Term,  1858. 
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25.  On  an  appeal  from  a  judgment  of  a  justice  of  &e  peace,  on 
questions  of  law  done,  to  ^e  county  court,  should  the  court  order  a 
new  trial,  the  order  should  direct  such  new  trial  in  the  oountj  court. 
People  T.  Freelon,  8  Cal.  517. 

26.  Id  equitable  proceedings,  no  motion  for  a  new  trial  is  neces- 
sary, before  taMng  an  appeal.    Jhwejf  r.  Bowmany  8  Gal.  145. 

27.  A  notice  of  motion  for  a  new  trial,  unaccompanied  by  the 
affidavit  required  by  statute,  will  not  entitle  the  statement  of  the 
grounds  of  the  motion  to  be  conmdered  on  appeal.  Adavu  v.  The 
OUy  of  Oakland,  8  Cal.  510. 

28 .  Where  a  defendant  ftuls  to  give  notice  of  his  intention  to  move 
for  a  new  trial,  or  to  file  bis  statement  within  the  time  limited  by  the 
statute,  be  loses  his  right  to  move  for  a  new  trial.  Catiey  t.  S&ver- 
th»rm,  9  Cal.  67 ;  Winff  r.  (hoen,  9  Cal.  247. 

29.  Where  there  is  no  eridence  in  the  record  of  any  notice  of 
intention  to  move  for  a  new  trial,  the  irregularity  is  waived  by  the 
fiUng  of  a  counter  statement.     Williavu  v.  Gregory,  9  Cal.  76. 

30.  Where  it  appears  from  the  bill  of  exceptions  signed  by  the 
judge,  that  the  motion  for  s  new  trial  was  heard  upon  the  statement, 
counter-statement,  and  affidavits  on  file,  it  cannot  be  objected  that  the 
stetement  was  not  settled.    lb. 

31.  Where  improper  testimony  was  permitted  to  be  given  to  the 
juiy,  which  might  have  had  influence  with  them  in  forming  their  ver- 
dict, a  new  trial  should  be  granted.     Santillan  v.  Moaeg,  1  Cal.  92. 

32.  The  verdict  of  a  jury  on  questions  of  fact  ought  not  to  be  dis- 
turbed where  the  evidence  is  conflicting,  and  where  no  rule  of  law 
appears  to  have  been  violated.     Johnson  v.  Pendlebm,  1  Cal.  182. 

33.  Motions  for  a  new  trial  are  peculiarly  addressed  to  the  dis- 
cretion of  the  judge  who  tried  the  cause,  and  the  supreme  court  will 
not  revene  an  order  for  a  new  trial,  unless  in  case  of  manifest  abuse  of 
discretion.  But  this  doctrine  has  never  been  recognized  for  the  purpose 
of  setting  aside  tiie  report  of  a  referee,  or  the  sward  of  an  arbitrator, 
in  which  cases  the  opposite  doctrine  has  invariably  been  held ;  and  a 
court  should  not  disturb  the  report  of  a  referee,  or  the  award  of  an 
arbitrator,  except  for  fraud,  mistake,  or  accident,  and  it  makes  no  dif- 


ference  whedier  the  mistake  be  one  of  fact  or  lav,  onlesB  tiie  emr 
coiaplfuoed  of  appear  on  the  face  of  &.e  report  or  award.  Grayton 
T.  OvOd,  4  Cal.  122. 

84.  Where  the  ver^ct  of  a  jury  ib  not  in  conformity  with  the  issues 
sabmitted,  a  new  trial  should  be  granted.     Ro»iy.Au»tiS.,2  Cal.  188. 

35.  Where  it  appears  that  the  rerdict  was  against  Uie  evidence, 
a  new  trial  should  be  granted.     DeBriar  t.  Mintum,  1  Cal.  450. 

36.  No  court  should  award  a  new  trial  unless  for  good  cause 
shown,  and  a  cause  should  not  be  remanded  for  a  new  trial  for  the 
reason  alone  that  no  tangible  point  is  presented  for  determination. 
Gomalei  v.  Muniley,  1  Cal.  32. 

37.  The  court  of  first  instance  had  no  power  to  order  a  new  trial, 
nnless  the  plaintiff  in  the  action  should  materially  reduce  the  amount 
awarded  by  the  verdict  of  the  jury,  where  it  did  not  appear  that  there 
bad  been  fraud,  mistake,  or  improper  practices,  on  the  part  of  the 
plaintiff.  Payne  v.  The  Pacific  M.  S.  S.  Co.,  1  Cal.  33  ;  Latcrence 
V.  Collier,  1  Cal.  37. 

38.  Where  a  defendant  files  bis  answer  but  does  not  appear  at  the 
trial,  the  cause  is  rightfully  tried  by  the  court,  and  an  order  granting 
a  new  trinl  under  such  circumstances  will  be  set  aside  by  the  supreme 
court.     ZatU  v.  Crowe,  4  Cal.  112. 

39.  After  the  expiration  of  a  term  of  the  dbtrict  court,  no  power 
remains  to  set  aside  a  judgment,  or  grant  a  new  trial.  Baldwin  v. 
Kramer,  2  Cal.  582. 

II.      FRDCBKDIN03  AND  PRACTICE. 

40.  In  a  statement  on  motion  for  a  new  trial,  the  eridence  may  be 
tumply  r^erred  to,  and  need  not  be  contuned  in  the  statement  itself. 
But  in  a  statement  on  appeal,  the  evidence,  if  relied  upon,  must  be 
set  out.     Dickinion  v.  Van  Horn,  9  Cal.  207. 

41.  Where  the  testimony  is  not  presented  to  the  appellate  court, 
it  will  presume  that  the  court  below  had  good  reason  for  granting  a 
new  trial.    lb. 

42.  On  a  motion  for  a  new  trial  lo  a  criminal  case,  on  the  ground 
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fiat  the  ver^ct  is  Bgunst  the  evidence,  all  the  material  portions  of  the 
teatimony  ahould  be  eet  out  in  the  statemeDt  ou  which  the  motion  is 
made,  and  aa  a  general  rule  the  supreme  court  will  not  review,  od 
appeal,  an  order  refusing  a  new  trial  on  that  ground,  unless  such  tea- 
timoDj  is  contained  in  the  record ;  but  where  the  record  states  that  it 
j^ves,  "  in  substance  all  Omt  waa  proven  on  the  part  of  the  stat«,"  it 
will  be  sufficient.     People  v.  York,  9  CaL  421. 

43.  Section  ISO,  chapter  5th,  of  the  Practice  Act,  prescribes  that 
npon  the  trial  of  an  issue  of  fact  hy  the  court,  its  decision  shall  be 
given  in  writing  and  filed  with  the  clerk  within  ten  days  after  the  trial. 
In  giving  the  deci«on,  the  facts  found  and  the  conclusions  of  law 
should  be  separately  stated,  and  judgment  upon  the  decision  executed 
accordingly.  This  law  is  not  merely  directory.  It  is  Intended  by  it 
that  the  deciaoQ  of  the  court  shall  be  the  the  basis  of  the  judgment 
in  the  same  manner  aa  a  verdict  of  a  jury.  liusaell  v.  Amador,  2 
Cal.  305 ;  Bowers  v.  Jokns,  2  Cal.  419. 

44.  A  motion  for  a  new  trid  filed  within  the  time  allowed  by  law, 
must  necessarily  stay  the  operation  of  the  judgment,  and  preserve  all 
rights  until  it  can  be  heard  and  determined,  and  is  not  affected  by  the 
adjournment  of  the  court.     Surv^  v.  WelU,  4  Cal.  106. 

III.       DlSCOVEKY    OF  NEW    EVIDENCE. 

45.  On  a  motion  for  a  new  trial  on  account  of  surprise,  absence  of 
witnesses,  or  newly  discovered  evidence,  it  must  be  shown  that  due 
diligence  has  been  used  by  the  party  to  procure  the  attendance  of  the 
witnesses,  and  the  affidavit  must  state  the  particular  facta  and  circum- 
stances of  which  the  newly  discovered  evidence  consists.  Roger*  v. 
Stde,  1  Cal.  429;  Brookt  v.  Lyim,  3  Cal.  US. 

46.  On  a  motion  for  a  new  trial  in  a  case  where  a  bill  in  equity 
for  relief  against  a  judgment  at  law,  had  been  filed  on  account  of 
newly  discovered  evidence,  the  rule  is,  that  to  entitle  the  compliuiiant 
to  relief,  the  newly  discovered  evidence  must  appear  to  be  incontro- 
vertible and  concluaive.     Backelem  v.  Vhipmcm,  5  Cal.  899. 

47.  On  a  motion  in  the  court  below  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  the  affidavit  should  fully  set  forth  the 


NEW  TRIAL. 


newlj-  diacovered  ei^dence,  and  onless  it  does  so,  the  motion  must  be 
overruled.     Perrj  v.  Cochrane,  1  Cal.  180. 

48.  Where  a  referee  in  a  Bupplemental  report  sbona,  that,  after 
he  had  closed  and  ugned  his  report  bat  before  filing  it  in  court,  Uie 
defendant,  after  giving  notice  to  the  plaintifi',  moved  the  referee  to 
open  the  ease  for  the  purpose  of  admitting  newlj  discovered  evidence, 
which  motion  the  referee  overruled  and  refused  to  open  the  case ; 
whereupon,  the  defendant  moved  the  court  to  remand  the  case  to  the 
referee,  which  motion  waa  refused,  and  the  defendant  excepted  to  the 
report  and  decision  of  the  referee,  and  moved  the  court  to  set  the 
same  aside  and  to  grant  a  new  trial,  on  the  ground  of  newlj  discovered 
evidence,  which  motion  the  court  overruled,  and  directed  judgment : 
Meld,  that  it  was  the  duty  of  the  court  below  to  have  granted  a  new 
trial.     Sayt  v.  Samders,  4  Cal.  345. 

49.  Where  the  testimony  set  out  in  the  plaintiff's  affidavit,  is,  at 
the  best,  cumulative,  and  would  serve  to  contradict  tiie  defendant's  wit- 
ness, the  court  below  properly  refused  the  motion  for  a  new  trial. 
lAve  Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40. 

50.  It  b  not  a  good  ground  for  a  new  trial,  that  &e  defendant  dis- 
covered material  testimony  at  too  late  a  period  to  produce  it  at  the 
trial ;  this  might  have  been  good  ground  for  a  continuance.  Berry  v. 
Metzler,  7  Cal.  418. 

51.  Where  the  facta  set  out  in  an  affidavit  on  motion  for  a  new 
trial  are  entirely  cumulative,  and  where  the  person  making  the  affi- 
davit was  sworn  on  the  trial,  it  would  be  a  dangerous  precedent  to 
grant  a  new  trial  on  such  testimony.     Gaven  v.  Dopman,  5  Cal.  342. 

52.  Where  the  affidavit  on  the  application  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  is  fully  controverted  by  counter 
affidavits,  the  application  should  not  be  granted.  Barritt  v.  Gibson, 
3  Cal.  396. 
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See  Trial  and  its  Incidksts. 
See  Appeal. 

See  JUDflMKNTS. 

1.  Where  there  is  not  sufficient  evidence  to  moke  out  a  canae  of 
action,  it  is  the  duty  of  the  court  below  to  nonsuit  the  pluntiSl 
Ringgold  v.  Haven,  1  Cal.  108 ;  Balrgmple  v.  Sinaon,  lb.,  125. 

2.  Where  a  party  moves  for  a  nonsuit  upon  &  specific  ground,  he 
cannot,  on  appeal,  assume  a  different  portion.  If  the  evidence  of  the 
plaintiff  will  not  authoiize  a  jury  to  find  a  verdict  for  him,  or  if  the 
court  would  set  it  aside,  if  ao  fouad,  as  contrary  to  evidence,  it  is  the 
duty  of  the  court  to  nonsuit  the  plaintiff.  Maleer  v.  Brown,  1  Cal. 
221. 

3.  Where  the  plaintiff  f^ls  to  make  out  his  case,  and  the  court 
erroneously  refuse  to  instruct  the  jury,  as  in  case  of  nonsuit,  upon 
close  of  plaintiff's  tesUqioiiy,  it  may  be  cured  by  the  introduction  of 
evidence  on  the  part  of  defendant,  which  supplies  the  omissions  in  the 
plaintiff's  case.     Winant  v.  Mardenbiirgh,,S  Cal.  291. 

4.  Where  a  judgment  of  nonsuit  was  entered  on  motion  of  plfun- 
tiff,  an  appeal  does  not  lie  in  his  fkvor.     Imlfy  v.  Beard,  6  Cal.  666. 

5.  The  agreement  of  counsel  in  the  district  court  for  a  continuance 
of  a  cause  not  reduced  to  writing,  cannot  be  regarded  by  the  court, 
and  upon  the  failure  of  the  phuntiff  to  appear  and  prosecute  his  suit, 
the  court  could  take  no  other  action  but  to  grant  a  nonsuit  upon  the 
motion  of  the  defendant.     PeraUa  v.  Mariea,  3  Cal.  185. 

6.  Where,  in  a  contract  there  is  a  condition  precedent  to  he  per- 
formed by  the  plaintiff,  performance  on  his  part  must  be  alleged  in  the 
complaint,  and  proved  on  the  trial,  or  the  defendant  will  be  entitled  to 
a  judgment  of  nonsuit.     Smith  v.  Compton,  6  Cal.  24. 

7.  Where  there  is  a  mi^oinder  of  parties  defendant,  a  nonsuit 
should  be  ordered  as  to  the  parties  who  are  not  proved  liable,  and  tbo 
juiy  be  permitted  to  pass  upon  the  matter  in  controversy,  on  the  part 
of  the  other  defendants.     AcquUal  v.  CroweU,,  1  Cal.  191. 


Google 


NOTARY  PUBLIC. 


NOTARY  PUBLIC. 

I.      DVTC  AND  LIABILITT. 
n.      TeRU  07  OFFICE. 

m.    Bond  of,  See  Bonds. 
IV.    Power  to  take  depositions. 
v.    Protest  and  noticb. 

I.    Duty  and  liability. 

1.  The  BctconcenuDg  notttrieaprescribesnoconditionfortbebond, 
bat  it  declares  that  those  officers  shall  be  liable  on  their  bonds  for  tmj 
niscondact  or  neglect  of  dut^.     Tema  v.  JtandaU,  6  Cal.  6S2. 

2.  The  giviag  of  notice  is  a  notarial  duty,  and  the  foilore  of  ttie 
uotaiy  to  do  Bo  is  a  breach  of  the  condition  of  the  bond.     Jb. 

3.  Where  a  notaiy  public,  in  taking  the  acknowledgment  of  a 
mortgage,  makes  hia  certificate  so  imperfect  that  the  record  of  the 
instroment  does  not  impart  notice  to  third  parties,  In  consoqaence  of 
which  the  debt  secured  by  it  is  lost,  as  be  did  not  faithfully  perform 
his  duty,  he  ia  respomiible  to  the  party  injured  for  the  damages  result- 
ing from  this  neglect.     Fogarty  t.  Mnlay,  10  Cal.  239. 

4.  Admit^g  that  the  pl^tiff  knew  of  the  omission  in  the  certifi- 
cate, he  was  not  obliged  to  determine  upon  &e  validity  or  legality  tX 
the  act  of  the  officer.  The  statute  gave  him  a  remedy  upon  the  bond 
of  the  officer  for  the  damage  snstuned  by  the  malperformance  of  his 
duty,  and  be  had  the  right  to  rely  on  this  remedy.     lb. 

II.    Tebm  of  office. 

5.  The  first  section  of  an  act  concerning  notaries  public,  passed 
April  30tb,  1853,  provides  that,  "  the  goreraor  shall  have  power  to 
appoint  and  commission  notaries  public,  &c.,  who  shall  hold  office  for 
two  years,  and  until  their  flneceeaors  are  appointed  and  qualified."  The 
power  granted  by  the  constitution  to  the  governor  to  appoint,  necesea- 
lily  carries  with  it,  in  all  offices  where  tJte  tenure  is  during  pleasure, 
the  incidental  power  to  remove.    But  where  the  duratdoa  of  the  office 
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NOTARY  PUBLIC. 


ia  fixed  bj  the  law  creating  it,  and  whero  there  is  a  prOTision  for 
remoral  during  the  time  limited  for  the  contanuance  in  oflSce,  the  officer 
IB  not  removable,  except  in  tJie  manner  prescribed  by  the  law.  Peo- 
ple V.  JeweU,  6  Cal.  291. 

III.    Bond  of  KOTAaY. 

6.  A  bond  not  under  seal,  is  not  the  character  of  securitj.  which 
ia  required  by  the  statute  to  be  g^ven  by  notaries  public.  If  an  instru- 
ment, not  under  seal,  be  considered  a  good  contract  at  common  law, 
yet  as  it  is  payable  to  the  state,  and  not  assigned  to  the  plaintiff,  the 
latter  has  no  right  of  action  thereon  in  his  own  name.  Van  De  Caa~ 
tede  V.  Cornwall,  5  Cal.  419. 

7.  There  is  no  prorision  in  any  statute  of  this  state,  giving  totlurd 
persws  a  right  of  action  against  sureties  on  notarial  bonds.  The 
notary  abne  is  respon»ble  to  third  persons.  (See  comp.  laws,  p.  903, 
see.  II.)    lb. 

IV.    Power  to  takb  depositions. 

8.  A  notary  public  cannot  take  deporitions  to  be  used  in  tiie  courts 
of  the  county  where  he  resides  ;  tlie  only  instance  provided  by  statute, 
is  where  the  witness  reodes  in  another  county,  and  a  conunisnon  is 
reguWly  sued  out,  and  directed  to  the  notary.  McCama  v.  Beadi, 
2  Cal.  25 ;  Same  v.  Same,  2  Cal.  82. 

V.     Protests  and  koticb. 

9.  By  the  5th  section  of  the  act  concerning  notaries  public,  notes 
are  made  protestable,  and  by  the  10th  section,  the  protest  of  a  notary 
is  expressly  made  evidence  of  demand,  and  non-payment  or  n<Ht- 
acceptance  of  not^s  as  well  as  bills.  The  seal  of  a  notary  made  by 
an  impresrion  on  paper  only,  and  not  upon  wax,  is  sufficient.  It  is  the 
impresuon  or  stamp,  and  not  the  wax,  which  ^ves  character  to  the 
instrument.     ConrtoUy  t.  Ovodwin,  5  Cal.  220. 

10.  Promissory  notes  are  made  protestable  securilieB  by  our  statute, 


and  as  a  conseqaence,  thia  protest  must  be  attended  with  all  tiie  ioci- 
dents  belonging  to  foreign  bills  of  ezchange.  Tevia  r.  RandaU,  6 
Cal.  6S2. 


NOTICE. 
I.     Op  land  titles,  See  Rbcordino,   See   Ackkowledg- 

MENTS. 

II.     Appbals,  See  Appeals. 

III.  To  SET  ASIDE  REFSKEE'S  REPORT,  See  ReFERES. 

IV.  Charge  op  attornbt,  See  Attorsby. 

V.       To  DISCHARGE  ATTACHMENT,  See  AtTACHUENT. 

VI.  Transfer  op  stock  in  corporation,  See  Cobpoeationb. 

VII.  Legal  motices  generally,  See  Appeal,  See  New  Trial. 

VIII.  Op  what  courts  will  take  judicial  notice, 

IX.  Is  relation  to  contracts,  See  Contracts. 

X.  Conveyance  op  v£ssei.s.  See  Boats  and  Vessels. 

I.     Op  land  titles,  See  Recordinq,  See  Acknowledgments. 

1.  A  mortgage  made  anterior  to  the  passage  of  the  act  concerning 
conveyances,  not  recorded  in  accordance  vrith  the  provisions  of  the 
4l8t  section  of  said  act,  looses  its  priority  as  against  a  subsequent  pur- 
chaser without  notice.  The  doctrine  of  conatnictive  notice  has  always 
been  regarded  as  a  harsh  necessity,  and  the  statutes  which  create  it 
have  always  been  subject  to  the  most  rigid  construction.  Call  v. 
Biutmgs,  3  Cal.  179. 

2.  An  executory  contract,  in  relation  to  land,  is  not  authorized  by 
the  statute  of  this  state,  and,  if  recorded,  imparts  no  notice.  It  was 
the  intention  of  the  statute  to  protect  the  purchaser  of  the  legal  title, 
against  latent  equities,  or  mere  executory  agreements,  and  to  abolish 
the  presumption  of  notice  arimng  from  possession.  Menck  v.  Svn- 
derla-nd,  6  Cal.  297. 

3.  It  is  absolutely  necessary  that  the  law,  providing  that  certain 


instraments  be  recorded,  to  operate  as  coDatruclive  notice  should  be 
complied  with  ;  otherwise  the;  will  be  void,  as  againat  subsequent  pui^ 
chasers,  in  good  faith,  without  notice ;  the  doctrine  of  constmctive 
notice  arising  from  possession  has  been  superseded  hy  Uiat  estabUshed 
by  law.     Stafford  v.  lack,  7  Cal.  479. 

4.  Possesion,  together  with  other  facta,  may  be  admitted  in  evi- 
dence, for  the  purpose  of  establbhing  fraud  or  notice,  as  a  fact  tend- 
ing to  establish  notice  of  title,  though  not  a  fact  from  which  notice 
would  follow  as  a  conclu^on  of  law.     lb. 

.5.  The  25tti  section  of  the  act  concerning  conveyances,  mates  the 
record  thereof  impart  notice  to  all  subsequent  parchasers,  and  mort- 
gagees, but  not  to  prior  purchasers  and  mortgagees,  to  hold  whom 
actual  notice  must  be  proved.     Dennia  v.  Burritt,  6  Gal.  670. 

6.  When  a  party  has  an  equity,  and  also  actual  possession  of  the 
property,  a  purchaser  of  the  legal  title  is  bound  to  take  notice.  Bry- 
ant V.  Ramirez,  8  Cal.  461. 

7.  The  law  permits  an  equity  to  exist,  but  does  not  require  or  per- 
mit it  to  be  recorded,  and  all  who  purchase  of  a  grantor  out  of  posseft- 
sioD,  must  take  notice.    Ih. 

8.  Our  statute  has  provided  what  shall  constitute  the  essential 
requisites  of  an  acknowledgment,  without  which  a  deed  of  conveyance 
aifecting  lands  is  not  entitled  to  record,  and  if  recorded,  it  imparts  no 
notice  whatever,  and  is  worthless  for  the  purpose  of  notice.  Kdtey  v, 
Diadap,  7  Cal.  160 ;  Bryant  v.  Ramirez,  8  Cal.  461. 

II.    Appeals,  See  Appeals. 

9.  It  makes  no  difference  whether  a  notice  of  appeal  is  in  conibr- 
mity  to  the  statute,  where  both  parties  appear;  die  object  of  the  notice 
being  accomplished,  no  notice  whatever  is  necessary  to  be  diown. 
McLeran  v.  Shartzer,  5  Cal.  70. 

10.  Notice  of  appeal  from  a  justice's  court  is  sufficient,  if  it  merely 
states  that  the  appeal  is  taken  &om  "  the  whole  jadgment,"  where  the 
object  is  for  the  purpose  of  obtaining  a  new  trial.  Price  v.  V<m  Cane- 
ghan,  5  Cal.  123. 
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11.  A  notice  of  appeal  from  a  judgmeDt  rendered  before  a  justice 
of  the  peace,  may  be  served  on  the  partj,  or  his  attorney,  nhere  the 
party  appean  by  attoruey  before  the  justice.  Welton  y.  Qaribardi, 
6  Cal.  245. 

12.  It  must  bo  shown  by  the  certificate  of  the  clerk,  that  due 
setrice  of  notice  of  appeal  had  been  made.  Franklin  v.  Rettter,  8 
Cal.  340. 

13.  An  appeal  is  made  by  filing  and  aorving  the  notice ;  both 
requisites  must  exist  to  complete  the  appeal ;  a  failure  to  notify  the 
other  party  is  more  material  than  a  failure  to  file  in  the  clerk's  oHice  ; 
where  no  copy  of  the  notice  has  been  served  upon  the  appellee,  he 
has  no  opportunity  to  move  to  dismiss  the  appeal.  Whipley  v.  MUl%, 
9  Cal.  641;  Haxtingi  v.  Halleek,  10  Cal.  81. 

III.       To  SET  ABIDE  REFEREE's  REPORT,  See  BeFEREE. 

14.  The  time  vithin  which  a  notice  of  motion  to  set  aside  the  report 
of  a  referee  must  be  filed,  and  a  statement  prepared  for  that  purpose, 
dates  from  the  entry  of  the  Judgment  and  not  from  the  filing  of  the 
report  or  the  trial  before  the  referee.     Peahody  v.  Phelpiy  9  Cal.  213. 

IV.    CnAHoa  OF  attornet,  See  Attorney. 

15.  Where  a  party  changes  his  attorney  in  an  action,  and  there  is 
no  regular  substitution  of  attorneys,  as  pointed  out  by  statute,  notices 
may  be  served  on  the  attorney  of  record.     Grant  v.  White,  6  Cal.  55. 

V.      To  DISCHARGE  ATTACHMENT,  See  ATTACHMENT. 

16.  The  notice  of  motion  to  discharge  the  writ  of  attachment, 
because  the  writ  was  improperly  issued,  should  specify  the  grounds  of 
tite  motion,  and  wherein  it  would  be  urged  that  the  wnt  was  improp- 
erly issaed.  The  provi^ons  of  the  138th  section  of  the  Practice  Act, 
do  oot  obviate  the  necesnty  of  specifying  the  particular  points  of 
irregularity  upon  which  the  motion  is  made.  Wre^iom  v.  Glazer,  10 
GaL387. 
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VI.      Thansfbe  op  stock  in  CORrOHATION,  &e  CORPOBATIOMS. 

17.  A  party  who  purchased  Btoctc  of  ao  incorporated  company,  at 
sUeriff's  Bale,  knowing  the  certificate  of  Buch  stock  to  be  hypothecated, 
is  chargeable  with  notice  of  euch  fact,  and  takoB  subject  to  the  claim  of 
the  pledgee.  Neither  the  incorporation  law  of  1850,  or  of  1853,  was, 
intended  to  cover  a  case  of  this  kind,  but  applies  only  to  transfcn  and 
purchases  in  good  faith,  without  notice.  Weston  v.  Bear  River  and 
A.  Go.,  6  Gal.  425. 


YII.     Leual  NOTICES  OBNBRALi.Y,  See  AppBAL,  See  Nbw  Trial. 

18.  The  supreme  court  will  not  Bet  aside  a  decidon,  for  the  want 
of  a  formal  statutory  notice  of  argument,  where  it  appears  clearly  that 
the  adverse  party  had  actual  notice.  LightsUme  v.  Laureneel,  2  Cal. 
106. 

19.  A  alight  error  in  the  title  of  a  causo  in  the  notice  to  take  a 
deposition,  will  not  be  regarded,  especially  where  the  party  in  addition 
thereto,  has  actual  verbal  notice,  and  has  not  been  milled.     MiUa  v. 

■  Bunlap,  3  Cal.  94. 

20.  Where  the  notice  and  affidavits  filed  on  an  application  to  rctax 
cu:tts,  arc  not  embodied  in  the  bill  of  exceptions  or  the  statement,  the 
appellate  court  will  presume  that  the  court  below  decided  correctly 
upon  all  the  evidence  before  it.     Qateg  v.  Buckingham,  4  Cal,  286. 

VIII.       Op  WHAT  COCRTfi  WILL  TAKE  JUDICIAL  KOTICB. 

2t.  Courts  take  judicial  notice  of  the  territorial  extent  of  the  juris- 
diction and  sovereignty,  exercijcd  de  facta  by  their  own  govemnient ; 
and  of  the  local  divisions  of  the  country  into  stales,  counties,  cities, 
towns,  &c.,  80  far  as  political  government  is  concerned  or  affected. 
People  Y.  Smith,  1  Cal.  13. 

22.  Courts  will  take  judicial  notice  of  the  eignatares  of  their  officers, 
as  such ;  but  there  is  no  rule  which  extends  such  notice  to  tiie  signa- 
tures of  parties  to  a  cause ;  and  when  proof  of  service  of  process  con- 
sists of  the  written  admission  of  defendant,  such  admieaon  must  be 


aecompiiued  wttti  pnx^of  tiia  genmneneaa  of  tlie  aignatare  of  the  partj. 
Aiderum  r.  BeU,  9  Cal.  815. 

IX.    In  BELATiozr  TO  coirrBAcra,  iSee  Goktbaotb. 

23.  Where  ao  aarignment  has  been  made  for  a  raloabla  cou^der- 
atioD,  of  an  iDToice  of  goods  on  ship  board  to  arrive,  where  Uie  assignee 
demands  the  same  within  a  reasonable  Ume  after  the  arriTal  of  the 
vessel,  and  tendered  the  balance  of  the  pnrchase  money,  no  notice  b 
necessary  to  charge  the  defendant.  Morgan  y.  Lowe,  Ehbettt  ^  Co., 
5  Cal.  825. 

24.  On  a  contraot  to  deliver  lumber  at  a  stated  price  per  thousand, 
after  a  certun  date,  on  three  days  notice  bemg  ^ren  \>j  tiie  purchaser, 
of  readiness  to  receive  the  same,  it  is  not  necessary  to  give  a  written 
notice,  unless  such  notice  is  mentianed  in  Uie  contract.  Fndt  v. 
Phdp»,  4  Cal.  282. 

25.  2To  proof  of  tiie  contents  of  a  writing  in  the  possessioa  of  an 
adverse  party  can  be  admitted  in  evidence,  without  the  notice  to  pro- 
dace  the  writing  itself,  as  provided  by  statute,  has  been  ^ven.  Pool 
V.  Gerrard,  9  Cal.  598. 

X.     CoHrxYAKCS  ov  TBSSSLS,  See  Boats  aitd  Ybssblb. 

26.  The  act  of  congress  of  July  29th,  1850,  "  to  i«oride  for  record* 
ing  the  conveyances  of  veasela,"  enacts,  "  that  no  bill  of  sale,  mort- 
gage, hypothecation  or  c<Kiveyance  of  any  vessel  of  the  United  States 
diall  be  valid  agumt  any  person  other  than  the  grantor  or  mortgagor, 
his  heirs  and  devisees,  and  persons  having  actual  notice  thereof,  auless 
the  same  be  recorded  in  the  office  of  the  collector  of  the  customs, ' 
where  such  vessel  is  registered  or  enrolled.  Damdton  v.  Q-orham,  6 
Cal.  848. 


1.    A  miU-dam  erected  across  a  stream,  so  as  to  overflow  a  minnig 
elum,  may  be  abated  as  a  nuisuice,  where  the  ri^ts  are  oleariy  wiUi 
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the  puH^  damaged  b;  snch  overflow.     Sottuay  v.  Chandla;  3  Cal. 
90. 

2.  In  an  actdou  for  a  Duisance,  or  trespass,  the  defendant  has  no 
right  to  inquire  into  the  good  iaith  of  the  pluntiff's  poaseBuon.  Eber- 
hard  V.  Tuolumne  Water  Co.,  4  Cal.  808. 

3.  Miners  have,  hy  the  neceBsary  implication  of  the  lava  of  the 
state  which  relate  to  mines  and  miners,  a  species  of  property  in  tlieir 
mining  gronnds,  which  they  have  a  right  to  protect,  bj  peaceablv 
abating  as  a  nviisance  a  mill-dam  which  caused  their  mining  claims, 
taken  up  and  worked  prior  to  the  erection  of  the  dam,  to  be  flooded,  or 
their  use  otherwise  obetnicted.     Stiles  v.  Laird,  5  Cal.  120. 

4.  In  an  action  to  abate  a  nuisance,  the  prayer  for  damages  is  only 
an  incident  to  the  object.  If  the  plaintiff*  recover  no  damages,  he  will 
be  entitled  to  his  costs.     Hudaon  v.  Bot/le,  6  Cal.  101. 

5.  The  turning  of  the  water  aside  &om  a  miner's  ditch,  or  flooding 
a  miser's  claim,  is  an  injury  in  the  nature  (^a  nuisance,  which  may  be 
abated  by  action.    Parker  v.  Ket(Aiim,  8  Cal.  77. 

6.  A  nuisance  is  denominated  private,  when  it  injures  only  a  p&i^ 
ticular  individual,  or  class  of  individuals,  and  can,  therefore  be  abat«d 
only  by  him,  or  those  who  suffer  from  it.  Bat  a  nuisance  is  common 
and  pubUc  when  it  is  an  ityury  to  the  whole  community.  Every  per^ 
son  in  t^e  community  is  aggrieved,  and  consequently  has  the  right  to 
abate  it.     Gunter  v.  Geart/,  1  Cal.  462. 

7.  A  house  on  fire,  or  those  in  its  immediate  vicinity  which  serve 
to  communicate  the  flames,  becomes  a  nuisance,  which  it  is  lawful  to 
abate,  and  the  private  rights  of  individuals  must  yield  to  the  consid- 
erations of  general  convenience,  and  the  interests  of  society.  iSurooco 
V.  Geary,  3  Cal.  69. 

8.  A  legitimate  occupation  is  sometimes  a  public  nuisance,  but  a 
party  is  nevertheless  entitled  to  the  fniits  of  his  labor,  until  an  abate- 
ment takes  place  in  some  proper  fonn,  and  a  party  cannot  avoid  fats 
contract  because  the  subject  of  it  is  a  public  nuisance.  Cumdngham 
v.  Breed,  4  Oal.  384. 
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OFFICERS. 

I. 

How  APPOINTED   OR  BLHCTBD 

II. 

Tkbm  of  OFFICB. 

in. 

QnALIlTOATrON   AHD  BOMD. 

IV. 

PowBR  AND  Dorr. 

V. 

LlABILITT. 

VI. 

Vacakct  in  OPPICB. 

vn. 

Vacancy  how  filled. 

vin. 

Ekmoval  of. 

I.      How  APPOINTED  OR  ELECTED. 

1.  Where  the  constatation  has  created  an  c&ee,  and  prescribed 
the  maimer  in  which  it  shall  be  filled,  and  Hie  qualificatitms  neces- 
sary to  the  incumbent,  the  legislature,  by  necessary  implieatien,  are 
estopped  from  annexing  other  coDditions,  or  determining  tiie  office 
by  Uie  occurrence  of  any  event  anterior  to  the  ex^uratiou  of  the  coo- 
Btitational  term.     Peo/^  v.  WelU,  2  Cal.  198. 

2.  A  vacancy  in  a  constitutional  office  can  only  happen,  upon  the 
death,  resignation,  or  impeachment  of  the  incumbent.  The  legisla- 
ture may  provide  how  a  vacancy  sh^  be  filled,  but  has  no  power  to 
say  what  aBall  constitute  one.    16. 

3.  The  absence  of  a  judge  from  the  state,  does  not  cause  such  a 
constitational  vacancy  in  his  office,  as  can  be  filled  by  executive 
appointment,  under  an  act  passed  by  the  legislature.  Such  an  act  <^ 
ti^  lefpdature,  is  unconstitutional  and  void.  People  v.  WdU,  2 
Cal.  610. 

4.  The  failure  of  the  legislature  to  classify  the  trustees  of  the 
insane  asylum,  extended  the  term  of  all  the  trustees  to  tiie  period  of 
two  years,  so  that  a  vacancy  oconrred  in  the  whole  board  at  the 
expration  of  that  time,  which  the  legislature  of  the  state  having 
Eailed  to  provide  for,  the  governor,  by  virtue  of  his  genera!  appoint- 
ing power,  had  the  ri^t  to  fill.     People  v.  Bedne,  6  Cal.  609. 

5.  By  the  act  of  May  Sd,  1852,  tiie  governor  is  authorized  to 
a^oiid  a  gauger  of  wines  and  liquors,  to  reside  in  the  city  of  San 


FmuMfloo,  aod  to  condnne  in  office  two  yean ;  although  there  are  do 
worda  in  the  act  expreasly  creatiDg  the  office,  still,  from  the  irtude 
tenor  of  the  act,  it  moat  be  presumed  to  hare  been  created,  and  to 
be  conliniiiiig,  onlesa  limited  by  the  terms  of  the  act ;  Uiere  is  nothing 
temporary  in  ite  daties,  nor  is  there  anything  in  the  langoage  of  the 
act  limiting  the  doration  of  tlie  office  itself.  13ie  period  of  two  ytara 
mentioned  m  the  first  secticm,  only  limita  the  term  4^  the  officer,  and 
not  the  duration  of  die  office.    PeofU  v.  Adtkton,  10  Cal.  1. 

n.      TBHH   Of  OLEICS. 

6.  Where  the  term  of  an  office  is  fixed  for  a  certun  time  to  com- 
mence and  end  at  certiun  fixed  periods,  if  the  time  expires,  and  do 
person  is  app(»nted  or  chosen  to  fill  saoh  office  at  tiie  time  provided, 
he  who  is  aflerwards  elected  only  t^ws  the  remainder  of  the  unez- 
pirad  tena  of  the  office.     Peopie  t.  Ltmgdon,  8  Cal.  1. 

T,  The  term,  "  public  officers,"  refers  to  alt  persons  employed  by 
tbe  govenunent,  and  includes  the  clerks  in  the  various  departments, 
althouf^  they  may  be  subject  to  removal  by  the  officer  by  whom  they 
may  have  been  appointed.     Vaughn  v.  Engiahf  8  Cal.  S9. 

8.  A  person  actually  m  possesffion  of  an  office,  duly  sworn  and 
admitted,  and  exercifflng  its  duties  defaetoy  \&pnmd  foot  entitled  to 
it :  and  wUle  Urns  in  office,  under  the  color  of  lawful  right,  his  tiUe 
thereto  cannot  be  tried  upMi  mandamus,  as  the  statute  has  prescribed 
a  plain,  speedy,  and  adequate  remedy  at  law,  by  the  Practice  Act, 
which  provides  for  an  action  "agunst  any  person  who  usurps,  in- 
trudes into,  or  unlawfully  holds,  or  ezennses,  any  public  office,  civil 
or  military,  or  any  franchise  within  the  state."  People  v.  Oldty  8 
Cal.  167. 

9.  The  act  to  organiae  the  county  of  Siskiyou,  passed  March, 
1852,  provided  that  the  county  officers,  elected  under  ^t  act,  should 
hold  office  for  two  years,  and  until  iheir  sacceason  were  elected.  The 
act,  however,  made  no  provision  as  to  the  duration  of  the  term  of  their 
successors.  Sdd,  tiiat  it  fi>llowa  that  this  must  be  governed  i^  the 
general  law  concerning  offices,  which  provides  that  county  (dficera  shall 
enter  upon  the  duties  of  office  oa  the  first  Monday  of  October  suc- 
ceeding the  election.    People  v.  Coltotiy  6  Cal.  84. 


10.  3%e  la^alatan  poBsenes  the  power  to  titer  or  Abridge  the 
ttfm  c^  lUk  office  of  pnralj  legialalive  creatum.  People  t.  MaduU, 
S  Cal.  357. 

11.  The  tenure  of  u  office  does  not  depend  upon  the  vill  of  tbe 
ezecatiTe,  but  of  the  inoambent.  Where  an  offieer  reagns  bis  (ffioe 
to  tak4  efiect  on  a  fdtnre  day,  it  is  in  his  power,  any  time  before  that 
day,  to  withdraw  his  reragnation,  and  etmtinae  in  office,  bnt  if  he  does 
not  do  so,  the  reaiguation  becomes  efiectnal,  and  a  racancy  is  created, 
cm  that  day.    PeopU  r.  PorUr,  6  Cal.  26, 

ni.      QUALITICATIOH  AKD   BOND. 

12.  Where  a  public  officer  is  elected  fbr  a  new  term,  he  should 
give  new  bonds ;  the  sureties  on  a  bond  of  an  officer  for  one  term,  will 
not  be  liable  for  any  act  done,  or  default  made  by  him,  after  electiiHi 
to  a  second  term.     PeopU  t.  AikerAead,  6  Cal.  106, 

13.  Where  the  law  requires  an  officer  to  file  a  new  bond,  within 
two  days  after  tiie  meeting  of  the  supervisors,  the  officer  has  the 
whole  of  the  two  days  succeeding  the  day  of  meeting,  to  execute  and 
present  his  bond.     People  t.  ScmiuU,  7  Cal.  432. 

14.  The  fulure  to  approve  ol  an  officer's  bond,  is  not  tbe  fault  of 
the  officer,  it  does  not  release  bis  snretieB — nor  can  it  work  a  forfeiture 
of  his  office.    lb. 

15.  The  refusal  by  a  board  of  officers  to  act,  when  required  by 
law,  is  not  exerdeing  a  discretion,  and  is  conclusive  upon  no  one.   lb. 

Id.  To  entitie  a  person  to  recover  for  services  as  street  commis- 
aoQer  of  tiie  city  of  Sui  Francisco,  it  is  incumbent  upon  him  to  show — 
Firtt,  that  he  had  been  lawfully  elected ;  and  Seoondy  that  he  had 
qnalified  himself  to  hold  the  office,  by  taking  the  oath,  and  filing  the 
bond,  at  the  time  and  in  the  maimer  required  by  law.  POtpu  v.  San 
Frmeueo,  S  Cal.  122. 

rV.      POWKB  AND   DUTT. 

17.  Where,  by  the  terms  <^  a  legislative  act,  lands  are  vested  in 
a  board,  ctmmstang  of  five  comn^noners,  with  power  to  sell  the  same. 


etc.,  withoBt  pravuion  being  made  for  tiie  action  of  a  majimtj  of  (be 
board,  a  deed  of  a  portion  of,  the  property,  executed  hy  tliree  o(  the 
commissioners,  does  not  pass  a  title  sofficient  wheretm  to  maintain  an 
action  in  ejectment,     Lnnard  v.  DarVngUm^  6  Cal.  12S. 

18.  Inoonnties  irhere  the  offices  of  conn^  cletk  and  connty 
reoorder  are  united,  the  officer  per^jrmB  the  functions  of  coun^  andi> 
tor,  as  county  reoorder  and  cot  as  clerk.  It  follows  that  in  counties 
where  the  office  of  coun^  olerk  and  recorder  have  been  separated, 
the  recorder,  by  virtue  of  his  office,  becomes  auditor.^  People  v. 
Durrachy  9  Cal.  324. 

19.  A  constable,  like  any  other  ministerial  officer,  has  the  right  to 
appoint  as  many  deputies  as  he  pleases,  and  the  deputy  vrill  not  be 
guilty  of  trespass  in  levying  by  rirtae  tS  any  legal  process  in  his 
buds.     Taylor  v.  Brown,  4  Cal.  168. 

20.  There  is  no  law  which  would  warrant  the  governor  or  attorney 
general  in  makiDg  a  contract  to  procure  tike  opinions  of  counsel,  as  to 
the  right  of  the  state  in  certun  property,  and  in  the  absence  of  any 
statute  to  tliat  efiect,  tiie  state  cannot  be  sued,  and  a  judgment  against 
her  is  erroneoua.     People  v.  Taitnage,  Q  CaL  263. 

21.  Where  tiw  power  of  appmnting  to  an  office  is  vested  in  the 
governor,  with  the  apjvoval  of  tJie  senate,  the  power  of  the  executive 
being  OQoe  ezennsed,  he  has  no  further  control  over  the  office,  until 
the  appointee  has  been  rejected  by  the  senate.  People  v.  Jftnto*,  7 
Cal.  519. 

22.  The  officers  of  a  munioipal  owporation  cannot  by  virtue  of 
their  office  performany  act  butsucJi  as  they  are  authorized  to  do  bylaw. 
An  officer  or  agent  acting  for  a  oorporation  must  do  so  by  vote  of  the 
corporatooD,  otherwise  his  agency  and  acts  are  void; — neither  the 
mayor,  nor  the  comnuaeionerB  of  the  funded  debt  of  the  dty  of  San 
IVanpisco,  have,  by  virtue  of  their  respective  offices,  any  power  or 
authori^  to  redeem  land  in  behalf  the  city,  which  had  been  sold  at 
sheriff's  sale,  on  a  judgment  agmnst  her.  Thome  v,  San  Franeitoo, 
4  CaL  127. 

23.  The  law  presumes  that  every  officer  will  faitbfiilly  perform  his 
duty,  and  has  done  so  in  evety  instance,  until  the  contntiy  is  shown. 
£ffmy  V.  mnMeg,  6  Cal.  58. 
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V.    LiABiLirr. 

24.  A  public  officer,  who  stands  in  reladon  of  agent  to  the  gov- 
ernment, or  of  the  public,  b  not  personally  liable  upon  contracts  made 
by  him  as  such  officer,  and  within  the  scope  of  his  legitimate  duties ; 
but  a  public  adminisbraior  is  not  a  public  officer  within  the  meaning 
of  the  rule,  and  is  personally  liable  upon  a  contract  made  in  relation 
to  estates  upon  which  he  administers,  unless  the  idea  of  such  personal 
liability  bo  excluded  by  the  contract.  Ihmdle  y.  Henrique*,  1 
Cal.  887. 

25.  Whero  a  plolntiS'  has  recovered  a  money  judgment  in  the 
district  court,  upon  which  the  clerk  of  the  court  refuses  to  issue 
execution,  for  all  damages  resulting  &om  such  refusal  the  plaintiff  has, 
in  ordinary  course  of  law,  a  plain  and  adequate  remedy,  by  an  action 
on  the  bond  of  the  officer,  and  it  is  well  settled  that  the  writ  of  man- 
damns  will  not  issue  in  such  cases.     Goodwin  t.  Olazer,  10  Cat.  333. 

26.  jChe  spedal  act  of  the  le^pslatnre,  approved,  April  4th,  1857, 
fixes  the  compensation  of  county  clerks  at  ^3,000 ;  this  is  intended 
in  lien  of  all  fees  for  any  and  all  services  rendered  for  the  cono^. 
Mitchell  V.  Stoner,  9  Cal.  203. 

27.  Where  Uie  clerk  of  a  district  court  improperly  refnsea  to 
issue  an  execution  on  a  judgment  rendered  in  the  court  of  which  he  is 
clerk,  on  the  ground  tlutt  the  judgment  had  been  attached  at  the  suit 
(^  another  party,  a  bill  in  equity  cannot  be  sustuned  to  release  the 
attachment,  and  compel  the  clerk  to  issue  the  execution,  as  the  injured 
party  has  an  adequate  remedy  at  law,  by  action  on  the  official  bond  of 
tiie  clerk.     Miller  v.  Sonderaon,  10  Cal.  489. 

28.  Where  an  officer  is  charged  with  receiving  illegal  fees,  it  must 
be  charged  in  the  presentment  that  he  acted  willfully  and  corruptly, 
and  the  statute  in  relataon  thereto  must  be  atrictiy  complied  with  in 
the  presentment  and  charge.     People  ex  rel.  Pwley,  2  Cal.  564. 

VI.    Vacancy  in. 

29.  A  vacancy  in  a  constitutional  office,  can  only  happen,  upon 
the  death,  resignation  or  impeachment  of  the  incmnbent.  People  v. 
Trrfi»,  2Cb1.  198;  lb.  610. 
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30.  A  racaacj  caa  only  be  Bud  to  enst,  when  tli«  office,  or  pltce, 
has  DO  legal  inoumbent  to  discharge  &»  duties  appertwning  thereto.   lb. 

31.  The  law  does  not  presume  that  every  temporary  abaonee 
from  ^e  discharge  of  the  duties  of  the  office,  creates  a  temporary 
vacancy.    lb. 

32.  The  legislature  may  provide  hoir  a  vacuicy  shall  be  filled,  but 
it  has  no  power  to  say  what  shall  constitiite  one,  in  a  congtitational 
office.     lb. 

SS.  A  constitutional  office  can  only  become  vacant,  by  aome  ex- 
press provinon  of  the  constitution.     lb. 

34.  Where  the  constitution  has  created  an  office,  and  provided 
how  it  shall  be  filled,  and  the  qualifications  neceasary  to  the  tncnm- 
bent,  the  legislature,  by  necessary  implication,  are  estopped  bom  an- 
nexing other  conditions,  or  detennining  the  office  by  the  occnrrence 
of  any  event  anterior  to  the  expiration  of  the  constitutional  term.   lb. 

VII.     How  nixED. 

35.  The  5th  section  of  an  act  to  establish  an  asylum  for  the  insane 
of  Califonua,  passed  May  ITtfa,  1853,  provides,  that  "the  legislature 
shidi  elect,  on  joint  ballot,  one  reddent  physician,  who  shall  be  super- 
intendent of  the  asylum,  who  shall  hold  his  office  for  two  years,  and 
until  his  successor  is  appointed  and  quaUfied."  In  such  case,  where 
the  legislature  ftil  to  elect,  a  vacancy  occurs  by  reason  of  the  expira- 
tion of  the  term  of  the  incumbent,  which  the  governor  may  fill,  during 
the  recess  of  the  le^slature.     People  v.  S£id,  6  Cal.  288. 

36.  In  an  action  by  one  claiming  to  have  been  elected  to  an  office 
ag«nst  hifl  predecessor,  to  compel  a  surrender  of  the  books  and  papers 
belonging  to  the  office,  the  pliuntiff  must  show  primd  facie,  that  a 
vacancy  existed,  and  that  he  was  elected  to  fill  it.  A  judge  never 
should  exercise  his  power  to  enforce  the  delivery  of  books  and  papers 
against  ui  officer  de/acto,  where  the  tide  to  the  office  is  qnestioaable. 
Doane  v.  Searmdl,  1  Cal.  898 ;  The  People  v.  Seartnelt,  7  Cal.  432. 

37.  Where  a  public  officer,  by  the  provimons  of  the  constitaticm, 
holds  his  office  for  two  years  from  the  time  of  his  installation,  and 
until  his  successor  shall  be  elected  and  qualified ;  where  a  successor 


is  dnlj  elected,  .but  neglects  to  qualify,  no  vaoancy  in  the  office  is 
created,  and  the  incumbeot  is  eatitled  to  liold  tiie  office  until  his  8uo- 
oeamr  is  elected  and  qualified,  and  his  successor  ma;  be  elected  at  the 
next  ensuing  general  election,  and  irKen  qnidified,  will  hold  his  office 
for  the  term  of  two  ^ears.    Mdimy  t.  Whtmcm,  Jul;  term,  1858. 

38.  The  case  is  different  with  officers  who  hold  their  oSoes  from 
a  daj  certun,  and  for  a  fixed  period,  and  not  until  thwr  suocessors  are 
qualified.    Jh. 

39.  Information  in  the  nature  <^  a  qua  tcammfo,  is  the  proper 
proceeding  to  try  the  tiUe  to  an  office.  i*«jpfo  v.  ScamuiU,  1 
Cal.  482. 

40.  Ob  the  death,  remoral,  or  resignation  of  the  sheriff,  no  va- 
cancy occurs,  but  the  oonmer,  by  operation  of  law,  becomes  sheriff, 
and  continnes  to  perform  tiie  dnties  of  the  office,  until  a  successor  is 
appointed  by  the  board  of  supervisors.    People  v.  Phertix,  6  Cal.  92. 

41.  The  act  concerning  officers,  passed  April,  11th,  1850,  directs 
"  that  when  an  office  shall  become  vacant  during  the  recess  of  the 
le^ature,  tiie  appointment  of  which  is  in  the  governor  and  senate, 
or  the  le^ature,  tiie  governor  shall  grant  a  commission,  wHcb  shall 
exfore  at  tho  end  of  the  next  sesskm."  This  only  conferred  on  the 
goremor  the  power  of  appointment  in  those  esses  which  might  happen 
during  the  recess  of  the  legislators,  and  not  in  cases  occurring  during 
the  session  of  the  legislature,  when  Ae  power  that  originally  filled 
was  in  readiness  to  act.     People  v.  FUeh,  1  Cal.  519. 

42.  The  power  of  filling  vacancies  in  office,  vested  in  the  governor 
of  tiie  state,  by  article  V.,  section  8th,  of  the  constitution,  applies 
only  to  vacancies  occurring  under  circumstances  when  the  ori^nal 
app(»nting  (or  electing)  power  cannot  act.  Such  power  is  limited  by 
the  period  when  tlie  people,  or  the  le^slature,  can  elect  or  appoint,  on 
the  arrival  of  which  his  power  ceases,  and  tiie  right  of  appointment 
retoms  to  the  ori^al  appointing  power.     Jb. 

43.  The  power  to  fill  an  office  carries,  by  implication,  the  power 
to  fill  a  vacancy,  and  alt  necessary  authority  to  carry  out  the  ori^nal 
power,  and  prevent  it  from  becoming  inoperative.     Ih, 

44.  An  appointment  to  fill  a  vacancy  in  the  office  of  state  printer, 
made  by  the  governor,  daring  the  se8a(Hi  of  the  leg^tore,  is  iirego- 
lar  and  void.    Jb. 


46.  The  le^latnre  having  elected  a  state  pricter,  and  the  state 
printer  previously  appointed  hy  the  governor  having  resigned  after  the 
adjournment  uid  during  the  recess,  whereupon  the  governor  appointed 
a  pereoo  to  fill  the  vacaney  supposed  to  exist,  ffdd,  that  tlus  second 
appanntment,  aa  vrell  as  the  former  one,  was  irregular  and  vmd.    lb. 

46.  Under  the  provisicms  <f  law,  requiring  oerteis  officers  to  file 
their  offitn^  honds  with  die  secretary  ^  state,  within  a  specified 
period,  with  the  appwal  of  the  governor  endorsed  thereon,  and 
signed  by  him,  (stat.  of  1850,  p.  74,  sec.  1,  2,  8,)  and  declaring 
an  office  to  be  vacated  by  the  neglect  of  the  <dGcer,  to  give  the  bond 
required  by  law,  within  a  specified  period,  ("  act  concerning  officeis," 
passed  April  28tb,  1851,  sec.  39,)  the  ^ure  of  Uie  goventor  to 
endorse  his  approval  on  the  bond,  does  not  vacate  an  office,  where  an 
incumbent  has,  within  ike  time  fixed  by  law,  given  a  sufficient  b(md, 
presented  it  to  the  governor  for  bis  approval,  and  depoated  it  in  the 
office  of  the  secretary  of  state.     lb. 

vni.    Removal  of. 

47.  A  law  which  provides  that  an  officer  may  be  removed  in  a 
certun  way,  or  for  a  certain  cause,  does  not  reabsin  or  limit  ttte 
power  of  removal  to  the  caose  or  manner  so  indicated.  The  power 
to  remove,  is  an  uundent  to  the  power  to  iq)poiat,  and  is  made  so 
expressly  by  flie  constitation.  The  only  way  this  power  of  removal 
can  be  limited,  is  by  first  fixing  the  duration  <n-  term  of  office,  and 
then  providing  the  mode  by  which  the  officer  may  be  removed  duiing 
the  term.    J*eople  r.  Hill,  7  Gal.  97. 


ORDERS. 

Sm  Appeals,  See  Prioticb. 

1.     The  statute  declares,  ttiat  if  a  party  shall  &il  to  make  out  his 

statement  on  appeal  wiUiin  the  twenty  days  allowed,  he  shall  be 


deemed  to  have  waived  bis  right,  and  &  subsequent  <wder  of  the  court, 
made  without  notice  to  the  respondeat,  allowiag  further  time  to  pre- 
pare the  statement,  ie  a  nulli^.    Leech  v.  AlUn^  2  Cal.  95. 

2.  An  appeal  does  not  lie  from  an  order  of  tilie  chanceUor  making 
a  new  party  defendant.     Beck  t.  San  Frandteo,  4  Cal.  375. 

3.  By  the  amended  practice  act,  an  appeal  does  not  lie  from  an 
interlocutory  order.     People  t,  Thuftton,  5  Cal.  517. 

4.  The  power  to  grant,  or  refuse  an  order  to  change  the  venue  in 
a  criminal  case,  is  discretionary,  and  will  only  be  reviewed  in  case  of 
gross  abuse  of  discretion.     People  v.  Fiaker,  6  Cal.  154. 

5.  An  appeal  does  not  lie  from  an  order  refusing  an  injunction. 
Richardt  v.  McMillcm,  6  Cal.  422 ;  Martin  v.  Trav&t,  1  Cal.  253. 

6.  The  Practice  Act  provides  for  an  appeal  from  an  interlocutory 
order,  refusing  to  change  the  place  of  trial;  no  appeal  is  allowed  from 
orders  where  the  change  is  granted ;  appeak  from  interlocutory  orders 
are  the  creation  of  statute,  and  cannot  he  extended  by  implication. 
Juan  V.  Ingoldtby,  6  Gal.  439. 

7.  Orders  refumng  to  issue  a  commission  to  take  testimony,  and 
orders  refusing  to  change  the  place  of  trial,  are  not  appealable  orders  un- 
der our  statute,  although  they  may  be  reviewed  on  an  appeal  from  the 
final  judgment  in  the  case.  People  v.  StUlman,  7  Cal.  117 ;  Martin 
V.  Travera,  7  Cal.  253. 

8.  An  appeal  may  be  taken  from  the  court  below,  from  an  order 
refuuDg  to  discharge  an  attachment,  after  final  judgment,  but  not  be- 
fore.    Taaffe  v.  RoBentAal,  7  Cal.  514. 

9.  An  appeal  will  lie  from  an  order,  where  a  court,  or  judge, 
grants  affirmative  relief,  and  also  in  cases  where  relief  is  deued. 
OUnum  V.  Contra  Ootia,  8  CaL  52. 

10.  On  an  appeal  from  a  judgment  of  a  justice  of  the  peace,  on 
questions  of  law  alone,  to  the  county  court,  should  the  court  order  a 
new  trial,  the  order  should  direct  the  new  trial  to  be  had  in  the  counly 
ooort.     People  r.  Freelon,  8  Cal.  517. 

11.  Where  an  order  was  entered  by  consent  in  the  inferior  court, 
the  supreme  court  will  entorttun  no  objections  to  it  <m  appeal.  Seer- 
hohcv.  Seatiant,  9  Cal.  277. 
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12.  On  an  appeal  from  ftn  order  of  the  court  below>  disacdTing  id 
injonotion,  iriiere  the  recoti  ccmtaiiiE  a  large  maas  of  affidanta  and 
otiiOT  matter,  and  there  is  no  Inief,  nor  abotract  of  facta  on  file,  the 
aa[«eme  court  will' not  look  throagb  the  lai^  record  for  errore,  when 
none  hare  be«i  stated  by  cotuuel.  Moidamne  BHi  C.  and  M.  Co. 
V.  Woodimy,  10  Cal.  185. 

IS.  Where  an  atttmie;  for  defendant  is  in  conrt  when  an  order  of 
reterence  is  made,  (si  motion  of  plaintiff,  and  makes  no  olgectkai  to 
BQch  order,  and  even  makes  suggestioas  in  regard  to  service  of  p^iets, 
the  defendant  will  not  be  bound  tiierebj,  unless  the  act  ooDCeming 
attorneys  b  complied  irith,  by  the  filing  of  consent  in  writing  with  the 
clerk.    Stmth  v.  I^Uoek,  2  Cal.  92. 

14.  An  order  tS  court,  improperly  dismiaang  an  attachment,  iriU 
be  reversed  on  appeal.     Bradly  v.  Ratty  2  Gal.  1S2. 

15.  An  order  of  a  district  court,  setting  afflde  a  default,  and  judg- 
ment entered  during  vacation,  is  regular,  where  there  had  been  no 
service  of  eununona  upon  the  defendant.  The  proceeding  is  expressly 
warranted  by  the  68tli  section  of  the  Practico  Act,  and  in  ancb  case, 
it  is  not  necessary  to  file  a  bill  in  chancery  to  vacate  tiie  judgment ; 
bat  it  may  be  set  a^de,  or  reopened  on  motion,  within  the  time 
allowed  by  law,     Pioo  v.  Cart//o,  7  Cal.  80. 

16.  An  order  to  take  a  depoeition,  should  specify  the  notice  to  be 
given  to  the  adverse  par^ ;  a  depoation  taken  npon  an  order  without 
such  notice,  where  the  oppoate  party  has  not  bad  ressonabte  notice, 
ought  not  to  be  read  in  evidence.     EflU  v.  Jatzyntky,  5  Cal.  444. 

17.  Ko  appeal  Ues  from  an  order  denying  a  motion  to  set  a«de  a 
statement,  filed  on  an  application  for  a  new  trial ;  nor  from  an  order 
allowing  the  defendant  to  amend  his  statement.  These  orders  are 
interiocutory,  and  no  appeal  lies  tlierefrom,  except  in  the  cases  pro- 
vided by  statute.  They  can  only  be  reviewed  on  appeal,  from  the  final 
judgment  IkBarry  v.  JSamiert,  10  Cal.  508 ;  Baker  v.  Baker,  10 
Cal.  627. 

See  Appeals,  See  Fracticx. 
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PARENT  AND  CHUD. 

1.  Where  a  fatber  volnntanly  emaiicipates  Ms  inbut  scm,  and 
then  pmmisea  to  pay  him  wages  for  hia  labor,  during  hia  minority,  a 
suit  to  enforce  such  promise  cannot  be  sustained,  as  there  is  no  con- 
mderatioD  for  the  promise.  Stodrtz  Admmiitratar  r.  Haslet,  July 
Term,  1857— (not  reported.) 

2.  A  father  may  give  his  infant  son  his  time,  and  allow  him  to 
work  for  others,  and  manage  for  himself,  in  which  case,  if  the  em- 
ployer pays  the  infont  wages,  the  father  cannot  compel  payment  agun 
to  him.  The  principle  spon  which  the  in&nt  is  allowed  to  collect  his 
wages,  is  that  of  agency.  The  in&at  can  be  hi^  ftther'a  agent,  and 
whether  he  is  bo,  or  not,  is  a  qaestion  of  &ct,,and  most  be  proved 
like  any  other  question  of  agency.  And  wher«  the  infiiot  has  Uie 
right  to  collect  the  wages  earned  by  him,  he  is  aOowed  to  ane  in  hia 
own  name,  or  the  father  may  sue ;  and  as  either  party  may  sue,  the 
first  suit  brought  would  exclude  the  other.     Ih. 

3.  But  when  the  qnestatm  of  liability  ariaea  between  the  parent 
and  the  infant,  it  presents  a  very  different  aspect.  It  ia  the  duty  of 
the  parent  to  supply  his  child  with  necessaries,  and  he  is  liable  to 
otheta  who  furnish  them,  under  certain  circunstanoes.  The  parent 
cannot  direst  himself  of  this  duty  by  giving  to  the  child  his  own  time. 
If  the  child  is  taken  uck,  tJie  parent  is  boond,  if  he  has  the  means, 
to  take  care  of  him,  even  after  he  has  given  him  his  time,  and  as  the 
responsibility  continues,  so  tiie  power  over  the  child  must  also  con- 
tinue. The  responsibily  and  the  power  must  stand  or  fall  together. 
This  responsibility  cannot  be  destroyed  by  the  voluntary  act  of  die 
fUher.    lb. 

4.  Where  a  father  promises  bis  iitfant  child  a  certain  reward,  for 
doing  that  which  he  is  already  bound  to  perform,  tiie  agreement  has 
no  conuderation  whereon  to  reat,  and  it  is  of  too  doubtful  and  deli- 
cate a  character  to  be  the  subject  of  investigation  in  a  court  of  jus- 
tice,    lb. 

5.  In  cases  where  the  child  is  of  age,  and  renuuns  in  the  service 
of  the  parent,  as  one  of  the  family,  courts  have  manifested  great 
jealousy  of  chums  for  compensation,  and  have  uniformly  held  that  the 
ehQd  could  not  recover  where  no  mutual  contract  was  proven.    Ih, 
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PAETIES  TO  ACTIONS. 

Gbkekal  bdlxs  er  nxLxnov  TO. 

a.  Who  To&j  sue  in  special  cases. 

b.  Who  may  be  joined. 

c.  Husband  and  wife,  i9ke  Husbasd  and  wipe. 

d.  Corporation^ 

e.  Transfer  (^  interest  during  tiie  pendency,  of  suit 


I.      GSMERAL  BDLEB  IH  KBLATION  TO. 

1.  A  British  seamen,  on  board  a  British  vessel,  of  which  a  British 
sabject  is  master,  toay,  when  discharged  by  the  master  in  a  port  of  the 
United  States,  withont  any  fault  on  the  part  of  the  seaman,  sue  for 
the  recovery  of  his  wages  in  a  state  court  Pagk  v.  CHUam,  1 
Cal.  486. 

2.  The  Practice  Act  permits  a  party  defendant,  whose  name  is 
nnknown,  to  be  sued  by  any  name.  It  follows  aa  a  consequence,  that 
where  a  bond  has  been  executed  by  the  plaintiff,  and  is  executed  to 
the  defendant  by  a  wrong  name,  the  latter  has  his  remedy  on  such 
bond,  and  may  describe  it  as  ^ven  to  him.  Morgan  v.  Thr^,  2 
Cal.  668. 

3.  It  is  no  objection  to  an  attachment,  or  other  bond,  that  it  is 
made  payable  to  the  people  of  the  state  of  California,  instead  of  ths 
defendant  in  the  suit,  as  the  latter  may  sue  thereon  in  his  own  name. 
Tmffe  v.  Romah<d,  1  Cal.  614 ;  Baker  v.  Bartol,  7  Cal.  551. 

4.  Any  creditor  of  an  insolvent  debtor,  whether  his  name  is  in 
the  schedule  or  not,  has  ft  right  to  be  made  a  party,  for  the  purpose  of 
opposing  his  discharge,  or  obtaining  his  proportion  of  the  assets.  The 
intent  of  the  statute  was  to  throw  all  the  asaeta  into  one  common  fund, 
for  the  benefit  of  all  the  creditors.     Lambert  v.  Slade,  4  Cal.  337. 

5.  Where  a  mortgage  is  made  to  an  attorney  in  fact  for  another, 
he  does  not  bold  in  the  character  of  trustee,  and  is  not  a  necessary 
party  to  represent  the  interest  of  the  principal,  and  need  not  be 
made  a  party  on  its  foreclosure.     Powell  v.  Rosa,  4  Cal.  197. 

6.  The  word  "person"  in  its  legal  signification,  includes  artifidal, 
as  well  as  natural  persons.     Douglass  v.  P.  M.  S.  S.  Co.  4  Cal.  304. 
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7.  Higoinder  of  parties,  if  it  appears  on  Uie  face  of  Uie  compliuut, 
or  answer,  must  be  taken  advantage  of  by  demurrer.  'WamtM  v. 
Wilton.,  4  Cal.  310. 

8.  Where  the  plaintiff  vas  step-motber  of  the  defendants,  by 
whom  she  vas  supported,  and  for  whom  she  performed  domestic 
serrices,  not  aa  a  hired  woman,  bat  as  the  moUier  of  the  family,  and 
her  services  were  not  rendered  upon  any  contract  of  hire,  express  or 
implied,  held  that  she  could  not  sustam  an  action  for  compenssr 
tion  for  such  services.     Murdoch  r.  Murdoch,  7  Cal.  511. 

9.  Where  a  4)arty  is  served  with  process  by  one  name,  it  is  error 
for  the  court  to  allow  another  name  to  be  substituted  therefor,  without 
notice  to  the  party  ao  to  be  substituted ;  but  where  such  name  has 
been  once  substituted,  the  party  waives  the  error  by  appearing  and 
pleading.     Smith  v.  Curtit,  1  Cal.  584. 

10.  In  an  ac6on  for  injuries,  occurring  in  the  progress  of  the 
work  of  erecting  a  building,  bef<»«  its  completion  and  acceptance,  the 
contractors  alone  are  responsible  to  third  parties.     Boswell  v.  Laird,  ■• 
8  Cal.  469. 

It.  The  holder  of  negotiable  paper,  endorsed  before  maturity,  is 
supposed  to  be  the  Ixma  fide  owner  of  the  same,  and  all  intendments 
are  in  favor  of  bis  rights.  It  is  not  necessary  that  the  plaintiff  should 
show  how  he  became  possessed  of  the  note,  or  the  consideration  paid; 
the  <mu»  is  on  the  defendant,  and  facts  proven,  and  not  saspicions,  are 
necessary  to  defeat  a  right  of  recovery.  P(dmer  v.  Goodwin,  5  Cal. 
486 ;  MeC(mn  v.  Leuna,  9  Cal.  246. 

12.  One  claiming  an  interest  in  the  premises,  subsequent  to  the 
mortgage,  is  a  proper  person  to  bo  made  a  party,  but  cannot  be  sub- 
jected to  the  costs  of  the  foreclosure,  beyond  those  occasioned  by  his 
own  separate  defense.     Luning  v.  Brady,  10  Cal.  265. 

13.  The  objection  to  the  misjoinder  of  parties,  and  of  cause  of 
action,  should  be  taken  by  demurrer,  or  answer,  and  v-hero  this  is  not 
done,  it  will  be  considered  waived.  Jacla  v.  Cooke,  6  Cal.  164; 
Dunn  V.  Tozer,  10  Cal.  167. 

14.  Aa  a  general  rule,  all  persona  materially  interested  in  the 
subject  matter  of  a  suit,  ought  to  be  made  parties ;  but  where  the 
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partiea  in  interest  are  unmerons,  a  court  wiU  allow  a  mit  to  be  brou^t 
hj  some  of  them  in  behalf  of  themselves  and  otiiers,  taking  oare  tltat 
there  shall  fae  a  due  representation  of  all  subst&nlial  interesta  before 
the  court.      Van  Schmidt  v,  Huntington,  1  Cal.  S5. 

15.  Where  the  stock  of  a  joint  stock  companj  was  divided  into 
money  shares,  and  labor  shares,  and  certua  holders  of  the  latter  de- 
scription of  stock  brought  suit  against  certain  holders  of  die  fonner, 
without  all  the  persons  of  either  class  being  made  parties :  held,  that 
the  stockholders  being  numerous,  and  it  being  difficult,  if  not  imprac- 
ticable,  to  bring  them  all  into  court,  the  parties  before  the  court  were 
sufficient  to  authorize  it  to  adjudicate  upon  their  rights,  and  dissolve 
the  company,  and  decree  a  distribution  of  its  effects.     lb. 

16.  In  an  action  by  plaintiff  agamst  garnishees  in  proceedings, 
supplementary  to  execution,  under  an  order  of  the  court,  the  defend- 
ant in  the  execution  should  be  made  a  party  as  co-defendant.  Bur- 
goine  v.  Silmea,  S  Cal.  50. 

,  17.  Our  Practice  Act  gives  to  a  married  woman  the  right  to  sne 
without  her  husband,  where  the  action  concerns  her  separate  proper^. 
Snyd^  V.  Webb,  3  Cal.  88. 

18.  Where  a  joint  contract  was  made  by  A,  to  deliver  a  certain 
quantity  of  flour  to  B  and  C,  and  S  to  pay  for  what  he  received  on 
delivery,  and  C  to  pay  in  hke  manner,  and  afterwards  C  cancelled 
the  contract,  so  far  as  he  was  concerned ;  in  a  suit  by  B  against  A,  for 
a  noD-fulfillment  of  the  contract,  it  was  held,  that  no  action  could  be 
snstuned  without  joining  C  as  a  co-plaintiff.  MeGilvery  v.  Moor- 
head,  8  Cal.  267. 

19.  A  mere  agent  of  a  shipper,  whether  called  by  the  name  of 
factor,  commieaioQ  merchant,  consignee,  or  endorsee,  having  no  prop- 
erty in  the  goods,  either  general  or  special,  and  no  lien  upon  them  for 
advances  or  otherwise,  cannot  maintain  an  action  for  their  nondelivery 
agiunst  the  ship-owner  or  master,  who  claims  to  hold  the  goods  for  tbe 
asHgnee  of  Aie  shipper.     Lineker  v.  Aj/ethford,  1  Cal.  75. 

20.  An  appeal  does  not  lie  from  an  order  of  tbe  chancellor,  mak- 
'  ing  a  new  party  defendant.     It  may  be  revised  on  error,  when  the 

whole  case  is  properly  brought  up.  Beck  v.  San  Franoiico,  4 
Cal.  875. 
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a.     Who  maif  nu  in  tpedal  caaet. 

21.  B7  the  885th  Bectioo  of  the  Practice  Act,  "  an;  part;  ag- 
griered,  may  &{ipeal,  in  caaee  prescribed  in  that  title,  and  conee- 
qnently  a  person  not  a  partr^  to  a  jndgmeDt,  but  -nhoae  rights  are 
immediately  affected  diereby,  may  take  an  appeal,  or  bring  a  writ  of 
error.    Adam*  r.  Woodt,  8  Cal.  80^. 

22.  Where  it  appears  by  the  pluntiff's  testimony  at  the  trial,  tliat 
there  is  a  nonjoinder  of  persona,  who  should  have  been  made  plain- 
tifia,  and  a  motion  for  a  nonsuit  is  made  on  this  ground,  the  oourt 
may  permit  an  amendment  by  adding  the  name  of  a  coplaintiff  on 
such  terms  as  may  be  just.     AcquUal  v.  Oroteellt  1  Cal.  191. 

23.  The  assignee  of  an  appealed  judgment  cannot  sae  on  the 
appeal  bond,  unless  it  has  been  assigned  to  him.  The  as^goment  of 
the  judgment,  while  it  may  ^ve  turn  equitable  li^ts  to  arwl  himself 
f^  the  security  afibrded  by  the  bond,  cannot  confer  the  right  of  bring- 
ing a  commoa  law  action  upon  it.    Motet  v.  Thorn,  6  Gal.  87. 

24.  The  right  of  tbe  assignee  to  sue  on  an  asragned  account,  in 
his  own  name,  is  given  by  the  first  section  of  the  amended  Practice 
Act,  passed  May  7th,  1855.    Jt^an  v.  Maddux,  6  Gal.  247. 

25.  Where  parties'  ent«r  into  contracts,  describing  themselves  as 
agents  of  othere,  and  covenant  as  such  agents,  but  sign  and  seal  in 
their  own  names,  this  makes  it  the  personal  contract  of  the  parties, 
upon  which  &ej  al<Mie  are  liable.     Whiting  t.  Setlep,  4  Cal.  827. 

26.  Where  an  agent  sues  on  a  promissory  note  in  his  own  name, 
where  the  note  was  made  to  him,  he  is  prima  facie  the  owner;  and 
his  right  to  muntain  his  action  thereon,  unnot  be  questioned,  except 
the  defendant  pleads  payment,  or  ofiset  against  the  true  owner  of  the 
note.     Price  t.  Dwidap,  5  Cal.  483. 

27.  Where  the  payee  m  a  note  is  described  as  "agent,"  this  will 
not  ta^  away  his  right  to  sue  in  his  own  name  at  law.  Ord  v.  Mo- 
Kee,  5  Gal.  515. 

28.  Th^  Practice  Act  permits  the  wife  to  sue  alone,  when  the 
action  is  between  herself  and  her  husband ;  the  fact  of  the  suit  beings 
between  herself  and  husband  being  found  in  the  affirmatiTe,  tiie  oeeea- 
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sity  of  introducing  other  parties  defflDdants,  cannot  afiiaot  her  rights. 
Kathme  y.  Katkaw,  8  Cal.  S12. 

29.  In  a  suit  by  the  wife  for  a  divorce  and  a  diriaion  of  the  com- 
mon property,  a  party  defendant  may  be  made  of  any  person  cituming 
an  inteieet  in  auch  property,  in  order. to  obtain  a  complete  determina- 
tion of  the  matter.    lb.  ' 

b.     Who  majf  be  joined. 

50.  Where  two  persons  are  sued  jointly  upon  a  joint  contract, 
judgment  may  be  rendered  in  favor  of  the  plaintiff  against  one  of  the 
defendants,  and  in  favor  of  one  of  the  defendants  agunst  the  plaiotiC 
Eotce  V.  ChamSer,  1  Cal.  167. 

51.  Where  two,  or  more,  defendants  are  not  jointly  liable,  a  joint 
judgment  against  both  cannot  be  sustained,  although  each  may  be 
leverallt/  liable ;  so  held  in  an  action  by  a  lessor  againot  two  sub-ten- 
ants of  hie  lemee,  where  it  appeared  &at  die  sub-tenanta  did  not 
occupy  any  portion  of  the  premises  jointly.  Pierce  y.  Ji£intum,  1 
Oal.  470. 

32.  Where  a  partner  in  a  firm  was  the  agent  of  (be  pbuntifi^  who 
confflgned  goods  to  him,  and  he  used  the  plaintiff's  money  on  ihe  firm 
account,  the  plaintiff  has  no  clmm  on  the  fi^  for  such  money,  but 
most  look  to  the  individual  partner.    Evans  v.  BidlemaH,  3  Cal.  435. 

83.  The  law  will  not  tolerate  the  division  of  a  joint  right  of  action ; 
so,  where  a  partner  refuses  to  join  as  a  plaintiff,  in  the  proaecution  of 
a  suit  for  injury  to  partnership  property,  he  must  be  made  a  defendant. 
Nightingale  v.  Scannell,  6  Cal.  506. 

34.  Where  a  plfuntiff  had  no  knowledge  until  the  trial  of  the 
cause,  that  tlie  defendant  had  a  secret  partner,  who  should  have  been 
made  a  party ;  in  the  absence  of  such  information,  the  nonjoinder  of 
such  secret  partner  cannot  be  objected  to  by  the  defendant  Ibmlitt- 
ton  r.  fencer,  5  Cal.  191. 

85.  If,  on  the  trial  of  an  action  against  Hull  "  &  Co.,"  the  plain- 
tiff is  not  able  to  prove  ihe  names  of  the  parties  composing  the  com- 
pany, and  the  defendants  refuse  to  disclose  them,  the  words  "  k  Co." 
may  be  stricken  out,  and  judgment  taken  against  Hull  alone.  JHuiU- . 
Tan  v.  Hull  S"  Co.  b  Cal.  245. 
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36.  Where,  in  an  action  oii  an  attachment  bond,  it  appears  in  eri- 
dence  that  the  properly  of  but  one  of  the  plunti&  waa  attached,  then 
he  alone  shoald  be  plaintilT.  The  direct  injury,  if  any,  iras  suffered 
hj  him,  and  he  alone  is  entitled  to  damages,  if  any  should  be  recorered. 
Beath  r.  Lent,  1  Cal.  410. 

37.  In  ease  of  jcnnt  and  several  contracts,  an  administrator  cannot 
be  joined  with  the  enrrivor,  for  one  is  charged  de  botaa  testatoris,  and 
the  other  de  bonuprojmia.    Sumpkreyt  t.  Cfrancy  5  Cal.  173. 

c.     Huiband  aruL  wife. 

38.  Where  husband  and  wife  join  in  a  suit,  and  there  is  so  proper 
objection  to  the  joinder  of  the  wife  4ith  the  husband,  the  defendant, 
by  the  fulure  to  interpose  objection,  admits  she  has  an  interest  in  the 
suit,  and  is  concluded.     ISMSot  v.  Darling,  9  Gal.  278. 

39.  In  an  action  by  husband  and  -nife,  though  baaed  on  a  contract, 
sounding  in  tort,  for  personal  sufTering  or  tnjuiy  to  the  wife,  the  decla- 
ration ought  to  conclude  to  their  damages,  and  not  to  that  of  the  hus- 
band alone,  for  the  damages  viU  survive  to  the  wife,  if  the  husband 
die  before  they  are  recovered.     Warner  v.  Unck  Sam,  9  Cal.  697. 

40.  In  this  state,  the  wife  can  appear  in,  and  defend  an  action, 
separately  from  her  husband ;  to  enable  her  to  do  so,  she  must  posseas, 
as  defendant,  all  the  righta  of  a  fetnme  tole,  and  be  able  to  make  aa 
binding  admisaions  in  writing,  in  the  action,  as  other  parlies.  Alder' 
ton  T.  Bdl,  9  Cal.  315. 

41.  The  wife  is  a  proper  party  defeudaut  in  a  suit  to  foreclose  a 
mortgage,  executed  upon  premises  cltumed  as  a  homestead.  If  not 
made  such  party,  she  may  intervene,  or,  by  permission  of  the  court, 
be  allowed  to  file  a  separate  answer,  the  phuntiff  having  the  liberty  to 
amend  his  complaint,  if  any  matters  are  set  up  in  the  answer  which 
he  might  wish  to  anticipate  by  turther  allegations.  Moii  v.  Warner, 
10  Cal.  296. 

d.     Corporatuma. 

42.  The  position  of  the  piest  of  the  Mission  Dolores,  being  anal- 
ogous to  that  of  a  sole  corporation  in  England,  he  may,  in  hia 
character  of  priest,  nuuntain  an  action  in  hie  own  name,  to  recover 
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poeaeawm  of  laods  of  the  Wafdcn,  which  have  been  reserved.    S<m- 
UOan  T.  Motet,  1  Csl.  92. 

43.  The  ri^t  of  a  member  of  an  incorporated  oompan;  to  sue 
the  oorporatioD,  has  nerer  been  doubted,  and  in  this  ver;  right  con- 
deto  one  of  the  eBsential  differences  between  incorporations  and  mere 
partDerahipe ;  for  in  tiie  latter,  one  partner  cannot  sue  another  in  an 
action  at  law,  but  most  file  his  bill  in  equity  for  a  dlsaolntion  and  an 
accoont.     Bamttead  t.  The  Empire  Mimng  Co.,  5  Cal.  299. 

e.     Trantfer  of  interett  during  the  pending  of  tvit. 

44.  In  case  of  tiie  tranafer  of  anj  interest  in  the  action  doling 
its  pendency,  tiie  smt  may  be  continued  in  the  name  of  the  ori^nal 
party,  or  the  court  may  allow  the  penon  to  whom  the  transfer  is  made, 
to  be  snbatituted  in  the  action,  without  prejudice  to  his  interest.  Brooit 
Y.  Eager,  5  Cal.  281. 

45.  A  tjiird  peraon  may  intervene  either  before  or  after  issue  has 
been  joined.     Ih. 
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I.    What  coNSTtnriBB. 

a.  Evidence  of. 

b.  Property  held  by. 

c.  Must  be  applied  to  die  payment  of  partaiership  debts. 
n.    Whbn  the  act  of  ons  pahthsb  binds  the  other. 

ni.    Actions  bt  and  aqaissi  tee  fqui. 
rV.    Acnosa  between  paatners. 

y.   .  DlSSOLDTIOH  OF  PABTNEBSHIF. 

I.    What  coNaTrrurss. 

1.  In  an  agreement  made  in  writing  between  four  partners,  and 
ezflouted  by  three  only,  where  all  the  conditions  of  the  contract  had 
been  aoquieaced  in  for  a  long  time,  by  all  the  parteers,  and  no  objec- 
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tion  at  any  time  made  by  tbe  partner  not  BigiuDg ;  Held,  that  the  con- 
tract Tas  binding,  and  might  be  enforced  against  all  the  parties  thereto. 
Cl<^t<m  T.  Walker,  10  Cal.  450. 

2.  The  law  of  Looisiana  reqoirea  a  partnership  contract  to  be  in 
writing ;  the  law  of  California  does  not  require  it  to  be  in  writing : 
ffdd,  that  a  verbal  partnership  agreement  entered  into  in  Loiuriana, 
bat  which  was  to  be  ezecnted  in  CaUfomia,  was  valid.  Young  v. 
Pearmm,  1  Oal.  448. 

3.  Eridepce  cannot  be  allowed  to  prove  a  partnership  by  general 
repatatioa.    Sinclair  r.  Wood»,  3  Cal.  98. 

4.  A  parol  agreement  between  parldea  for  the  purchase  and  nm- 
ning  of  a  vessel,  consdtuteB  a  partnersMp  between  the  partieB,  and  a 
snit  by  one  to  recover  damages  from  the  other  for  breach  of  contract, 
cannot  be  Bostabed.  The  <nily  remedy  is,  by  bill  in  equity  to  dissolve 
the  partnership  and  to  obtun  an  accoonting.  Nugent  v.  Lodce,  4 
Cal.  818. 

5.  A  partnership  may  eziat  in  the  purohaae  and  sale  of  lands,  but 
such  partnership  can  only  exist  where  the  contract  is  reduced  to  writ^ 
mg ;  and  it  is  not  neceasaiy  that  the  partners  should  be  jointly  con- 
cerned in  the  original  purchase,  where  their  interests  are  afterwards 
minf^ed.  But  they  must,  by  tbe  contract,  be  jtuntly  concerned  in  the 
future  sale.     Gra^  v.  Palmer,  9  Cal.  616. 

a.     Eoidenee  of. 

6.  In  an  action  against  a  firm,  when  the  answer  of  one  of  the 
defendants  denies  that  he  was  a  member  of  the  firm,  it  is  error  to 
admit  in  evidence,  as  agmst  him,  a  letter  admitting  the  indebtedness, 
signed  in  the  firm  name,  without  proof  that  he  wrote  it,  or  authorized 
it  to  be  written.     Hudson  t.  Simon,  6  Cal.  453. 

b.     Property  held  by. 

7.  As  hetween  partneri,  the  partnership  property  may  consist 
either  of  real,  or  peisimal  estate,  or  of  both,  and  in  each  case  tlteir 
ultimate  rights  are  the  same,  and  it  does  not  matter  in  whose  name 
the  real  estate  may  be  held ;  the  party  holding  it  is  only  a  trustee  for 
die  partneiship,  and  the  real  estate,  for  tiie  purposes  of  disposal  and 
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diatiibation,  ia  to  be  treated  as  penonal  estate.  Where  tliere  aie  no 
partnenhip  debts  to  pay,  the  real  estate  ehould  be  partitaoned,  if  piao* 
ticable.  The  sarriving  partner  hae  an  equitable  lien  npon  the  real 
estate  for  his  indemnity  against  the  debts  of  the  firm,  and  for  the  bal- 
ance that  may  be  due  him  irom  ttie  firm.     Grt^  v.  Palmer^  9  Cal.  616. 

0.  Must  he  <^pUed  to  payment  of  partnerikip  dAtt. 
8.  The  debts  of  a  partnership  most  be  discharged  &om  tlie  joint 
property,  before  any  portaon  of  it  can  be  applied  to  the  payment  of  the 
individual  debts  of  the  partoerB ;  consequently,  all  debtfi  due  &om  the 
oint  fund  must  first  be  discharged,  before  any  partner  can  appropriate 
any  part  of  it  to  his  own  use,  or  to  the  payment  of  any  of  his  private 
debts ;  and  a  creditor  to  one  of  the  parties,  cannot  claim  any  interest 
but  that  which  belonged  to  his  debtor,  whether  hie  claim  be  founded 
on  a  contract  made  with  lua  debtor,  or  on  a  seizure  of  the  goods  on 
execution.  So  where  the  owner  of  one-third  part  of  a  ditch  made  his 
individual  mortgage  on  the  same,  to  a  third  party :  It  is  Md,  ttiat, 
<me  partner  has  do  share  in  it  except  what  remains,  after  all  partner- 
ship debts  are  psdd,  and  after  his  accoostiDg  for  what  he  may  owe  the 
firm.     Ohau  t.  Sttel,  9  Cal.  U. 


n.      WBEIT  THS  act  01-  GITS  PASTr  BINDS  THE  OTHEK. 

9.  Where  a  partner  makes  a  note  in  the  name  of  the  partnership, 
it  wiU  render  all  the  partners  liable  to  a  bona  fide  holder,  althou^  it 
has  no  relation  to  the  partnership  buauess,  and  the  other  partneia  were 
wholly  ignorant  of  the  transaction,  and  were  even  intentionally  de&auded 
by  their  partner.     Rich  v.  Davit,  4  Cal.  22. 

10.  Where  one  of  two  partners  takes  possesfflon  of  the  entire  part- 
nership e&ectfl,  coQsiBting  of  a  stock  of  merchandise  and  store,  and 
afterwards  sells  the  whi^e  stock  and  property  out  to  third  parties : 
Bddf  that  a  jtnnt  action,  by  the  injured  partner,  cannot  be  sustuned 
agunst  the  other  parbter,  and  the  parties  purchasing  of  him,  but  Uiat 
he  should  seek  an  account  against  his  partner,  and  a  dissolution  of  tlie 
partnership,     Maaon  v.  T^on^  4  Cal.  276. 

11.  One  partner  cannot  bind  lua  copartner  by  submission  of  part- 
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nenlup  mattera  to  arbilntaoD,  bat  mch  submuBion  would  b«  good  as 
agBiDBt  himself.     J^n«fl  v.  BaH^,  5  Cal.  845. 

12.  Where  a  mining  componj,  not  incorporated,  fonns  a  copart- 
nenhtp  with  a  person  under  a  firm  name,  each  member  of  the  mining 
companj  ia  a  member  of  the  firm,  and  where  one  of  the  company  is 
employed  as  salesman  in  the  store,  a  note  gjven  by  him  in  the  name  of 
the  finn,  will  bind  all.     RuA  t.  Davit,  6  Cal.  163.  . 

13.  When  a  promissory  note  is  made  by  one  partner  in  the  firm 
name,  bat  for  his  own  private  nse,  it  is  valid  in  the  hands  of  an  inno- 
cent holder :  the  defense  wonld  be  good  agunst  a  holder  with  notice  of 
Hie  finod.    BuA  t  I>ant,  6  Gal.  141. 

14.  The  general  rule  of  law,  tbat  one  partner  cannot  bind  hia 
copartner  by  deed,  does  ii»t  extend  to  reUatet,  and  if  two  partners  com- 
mence an  action,  one  may  release  the  subject  matter  of  it.  Perlberff 
V.  Gorham,  July  term,  1858. 

15.  The  doctrine  is  muversal  m  case  of  partnership,  that  where 
one  parioer,  havmg  the  power  to  sign  the  partnership  name  to  a  note, 
uses  his  power  for  lus  own  purposes,  and  in  &aad  of  his  partners,  the 
partners  are  held  liable  to  an  mnocent  holder.  Bellman  r.  Potter,  6 
Cal.  18. 

III.    Actions  bt  ant  aqainst  ths  fibm. 

16.  In  suits  ag^nat  partners,  judgment  can  only  be  taken  agtunst 
those  served  witli  process.     Inffrdham  v.  QUdemtetter,  2  Cal.  88. 

17.  When  some  of  tiie  parties  are  not  served  with  process,  tiie 
plaintifi' may  proceed  against  those  served.    lb. 

18.  In  an  action  agmst  a  firm,  where  the  answer  of  one  of  the 
defendants  denies  that  be  is  a  member  of  the  firm,  it  is  error  to 
admit  in  evidence,  as  against  that  defendant,  a  letter  admitting  the 
indebtedness,  signed  in  the  firm  name,  without  proof  that  the  defend- 
ant wrote  the  letter,  or  au^orized  it  to  be  written.  Partnership  must 
be  j»<oved  like  any  other  fact,  and  cannot  be  established  by  mere  sui^ 
nuse,  BuspicicHL,  or  innuendo.     Sudton  v.  Simon,  6  Cal.  455. 

19.  Where  one  partner  sues  for  an  injury  to  the  partnership  prop- 
erty, and  makes  his  ctqnrtoer  a  defendaat,  for  the  want  of  his  consent 
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to  jwt  as  plaintiff,  the  recoreiy  miiHt  be  entire  for  tbe  vhole  injury. 
The  law  will  not  tolerate  the  diviBion  of  a  Joint  right  of  action  into  sev- 
eral actdous ;  in  sach  case,  the  p&rbier  reoovering  is  liable  to  aceonnt 
to  his  copartner  defendant,  and  the  latter  is  interested  immediately  in 
the  event  of  the  suit,  and  is  not  therefore  a  competent  wituees  for 
^e  plaintiS:     NighUngale  v.  ScatmeU,  6  Cal.  506. 

20.  Where  defendants  compose  a  joint  stock  mining  association,  in 
which  A  and  B  were  shareholdera,  imd  sold  to  the  company  merchan- 
dise to  a  large  amonnt,  and  afterwards,  and  daring  the  existence  of 
the  company,  sold  their  stock  to  C,  and  asrigned  tiiur  accotmt  against 
the  company  to  plaintiff,  who  saed  out  an  attachment  against  the  com- 
pany for  the  amount :  Seld,  as  tiiere  was  nothing  in  the  constitntion 
of  the  company,  which  regulated  the  remedies  of  tbe  shareholders  as 
between  themselTeB,  the  general  rule  of  partnership  must  gorem ; 
neither  A  and  B,  nor  C,  their  assignee,  could  maintun  asnanpait 
against  the  company,  nor  resort  to  attachment  A  partner,  who  has 
a  cl^m  against  the  firm,  and  who  cannot  sue  the  firm  at  law,  cannot 
avoid  his  disabili^  by  assigning  the  debt.  BvUard  r.  Kiimejf,  10 
Cal.  60. 

21.  Where  partners  are  woricing  a  mining  claim,  and  one  of  them 
employs  a  foreigner  to  labor  in  the  nunc,  the  employer,  and  not  the 
company,  is  liable  for  tiie  foreign  miner's  t&z,  and,  in  enforcing  the 
collection  of  snch  tax,  no  more  than  the  interest  of  the  employer  can 
be  scdd.    Meyer  t.  LarUn,  8  Cal.  408. 

22.  Where  goods  were  condgued  to  one  member  of  a  firm,  who, 
after  he  had  sold  them,  ptud  over  a  portion  of  the  money  to  the  firm : 
IMd,  that  a  suit  could  not  be  sustuned  agtunst  the  firm,  by  the  ocm- 
signee,  but  that  be  mnst  look  to  the  partner  to  whom  he  consigDed  the 
goods.     EooM  T.  BidUman,  3  Cal.  435. 

rV.    Actions  bkxwbsn  fartiteiis. 

23.  One  partner  cannot  sue  another  for  a  partnership  tausaction, 
without  praying  for  an  account  and  settlement  of  the  partnership  oon- 
eerns.  It  is  impossible  that  a  correct  deoinon  can  be  attained  as 
to  the  right  of  one  partner,  unless  all  the  partnership  transactaona  are 
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Iwoogfat  befbn  the  ooart  ud  [voperly  investagated  and  wijuatod. 
Rtuaeil  V.  Ford,  2  Cal.  86. 

24.  Id  a  suit  inetitQted  by  one  partner  against  anotiier,  praying  a 
diasohitioQ  of  the  coparbierBhip,  and  that  an  accoanting  be  had,  and  a 
receiver  be  appointed,  where  it  appeared  Uiat  dividends  of  profita  were 
to  be  made  at  stated  periods,  the  ooort  in  its  decree  may  enter  a  judg- 
ment for  the  amount  of  dividends  then  due,  without  reference  to  Qm 
final  distribution.     0'C<nmor  v.  SU»-k,  2  Cal.  158. 

25.  ^rltere,  in  the  settlement  of  a  partnership,  a  nustake  occurs, 
which  is  aHerwards  discovered,  of  which  both  partteB  were  ignorant, 
or  had  equal  knowledge  4^,  or  equal  means  of  knowing,  where  there 
has  been  no  fraud  or  coaoealment,  equity  will  not  rectify  the  mistake. 
£dt  V.  Mehen,  2  Cal.  159. 

26.  One  partner  cannot  sustun  an  action  against  bis  copartner  for 
the  delivery  of  personal  property  belonging  to  the  partnership,  the 
property  being  as  rightfully  in  the  poBsesuoit  of  the  one  as  the  other. 
BueH^  V.  OarUsley  2  Cal.  420. 

27.  Where  a  written  cODb«ct  between  parties  contains  a  covenant 
for  stipulated  damages,  and  by  its  terms  they  are  constituted  partners, 
they  caoDot  sue  one  another  at  law,  in  respect  to  any  of  the  bosiness  or 
undertaking^  of  the  partnership.  It  can  only  be  done  in  chancery, 
by  asking  a  fUssolataon  and  account.    iStotte  v.  I'<nite,  S  Cal.  292, 

28.  A  bill  in  equity,  for  an  account,  is  the  proper  remedy  for  the 
settlement  of  the  proceeds  of  a  joint  adventure,  where,  in  consideration 
of  outfit  and  advances  made  by  plaintiff,  the  defendant  agreed  to 
account  for,  and  pay  over,  a  portion  of  the  proceeds  of  bis  labor  and 
speculations  of  every  kind,  for  a  certun  period  of  time,  although  the 
partjes  may  not  have  been  teohnic^y  partners.  Garr  v.  RedTtum, 
6  Cal.  674. 

29.  In  case  of  a  bill  filed  for  a  dissolution  between  copartners, 
until  a  dissolution  has  been  judicially  declared,  and  an  order  of  distri- 
bution of  the  partnership  assets  made,  creditors  are  not  prevented  from 
resorting  to  adverse  proceedings,  and  when  a  creditor  does  resort  to 
such  proceedings,  he  may  thereby  gain  a  preference  over  creditors  less 
diligent.  Adamt  v.  Sackett,  7  Cal.  187  ;  Na^ilee  v.  Jftntom,  8 
Cal.  540. 
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SO.  Creditors  <^  a  partneiship  hare  no  interest  in  a  suit  between 
the  copartners,  on  proceeding  for  accooni  and  dissolutioo,  until  after 
a  decree  of  disBolntiMi,  uid  in  the  meantime,  may  poreue  th^  reme- 
dies at  law,  and  thereby  seoure  a  preference  or  lien  upon  the  partner- 
ship asseta.  The  proceedings  between  the  partners,  are  under  their 
entire  cmitrol,  and  if  the  creditors  were  debarred  from  jffooeeding 
against  them  at  law,  their  claims  might  be  indefinitely  poetponed. 
Adam  t.  Woods,  8  Cal.  152. 

81.  A  creditor  of  a  firm,  agEunst  which  proceedings  in  chancery 
have  been  instituted  for  an  account  and  dissolution  of  the  firm,  can 
pursue  his  remedy  at  law  after  the  bill  has  been  filed  and  die  receiver 
appcanted :  prior  to  a  decree  of  disBolntion,  and  before  an  order  of  di^ 
tribution  of  the  partnership  assets  has  been  made,  the  creditor  is  twt 
[fferented  from  resorting  to  adrerse  proceedings ;  and  whoa  he  does 
resort  to  such  proceeding,  he  may,  thereby,  gain  a  preference  over 
creditors  less  diligent.  The  creditors  who  have  acquired  a  lien  apon 
ttie  asseta  by  attachment  or  judgment,  prior  to  the  decree  of  ^saolo- 
tion,  are  entitied  to  be  first  paid.  Adatat  y.  Wood*  ^  Satkdly  9 
Cal.  24. 

82.  Where  the  wrongful  acts  of  a  party  <^BBolTe  the  partnership, 
an  acti<Ht  at  law  by  a  copartner  may,  under  some  circumstances,  be 
sustained  against  him.     Orothy  v.  MoDermitt,  7  Cal.  146. 

33.  Section  74  of  the  Practice  Act,  which  provides  for  the  arrest 
of  a  debtor  in  certain  cases,  does  not  apply  in  the  case  of  one  partntr 
suing  to  recover  money  received,  and  improperly  withheld  by  another. 
SoiUe  V.  Rat/ward,  1  Cal.  845. 

84.  It  is  no  defense  to  a  note  ^vea  by  one  partner  to  the  other, 
for  his  interest  in  land  held  joistiy  by  both,  that  the  payee  of  the  note 
had  deceived  the  maker,  in  the  division  of  partnership  stock,  and  was 
indebted  tiierefor  in  an  amount  equal  to,  or  greater  than  the  sum  due 
on  the  note  ;  as  such  divincm  has  nothing  to  do  with  the  consideration 
of  tlie  note,  it  cannot  be  set  up  as  a  counter  clfum  or  defense  to  the 
action  tbere<Mi.  If  the  defendant  has  been  deceived  in  the  divi^on  of 
ttie  stock,  he  should  file  his  bill  for  a  discovery  and  account.  Cate  v. 
Maxey,  6  Cal.  276. 
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V.    DiasoLtmoH  os  pabthbbship. 

35.  The  qaestion  of  notice  as  to  the  diaeolution  of  a  partnership 
is  a  proper  subject  to  be  left  to  the  finding  of  a  jury  under  the  charge 
of  the  court.     Robe  v.  Wella  ^  Co.,  3  Cal.  148. 

36.  After  the  dissolution  of  a  partnership,  for  the  purpose  of  ful- 
filling engagements  made  during  its  existence,  it  has  a  limited  existence 
legally  continuing.     Johmon  t.  TotUn,  8  Cal.  S43. 

87.  To  afiisct  the  rights  of  partaes  dealing  vittt  a  parbiership  firm, 
actual  notice  of  its  dissolution  must  be  brought  hcoae  to  tbem.    lb. 

36.  The  publication  of  a  notice  of  dissolutiim  <4  a  copartneislup 
in  a  newspaper,  taken  by  the  plaintiff,  is  a  &ot  &om  vMch  a  jury 
might  infer  actual  notice ;  the  time  also  wluch  has  elapsed,  between- 
the  dealings  of  the  pluntiff  inth  the  old  firm,  and  subsequeat  transac- 
tiiHia  with  the  new  firm,  is  a  proper  circumBtance  to  be  taken  into  ood- 
aideralim  by  the  jury.     TreadweU  r.  WdU,  4  Gal.  260. 


PAYMENTS. 

1.  Where  a  debt  is  paid  by  the  delivery  of  goods,  of  less  value 
than  the  debt,  and  the  tq>pel]ant  invokes  the  principle,  that  a  liability 
cannot  be  discharged  by  a  sum  less  than  that  due,  the  court  hold  that, 
however  well  this  doctrine  is  settled  in  relation  to  payments  in  money, 
it  wiU  not  apply  where  merchandise  or  proper^  in  gross  is  accepted 
in  satisiaction.     Oavin  v.  Annan,  Lord  ^  Co.,  2  C^.  497. 

2.  WLere  A  being  indebted  to  B,  a  banking  firm,  made  a  payment 
<m  account  in  the  bank,  to  one  <tf  B'b  clerics,  and  on  a  subsequent 
day  agreed  to  lend  to  the  clerk  the  amount  thus  pud,  who  then  took 
the  same  from  the  drawer  of  the  bank,  the  amount  pud,  not  having 
been  credited  to  A  on  the  books  of  B :  hdd  to  be  a  legal  payment  by 
A,  and  that  B  most  bok  to  the  clerk  instead  4^  to  A.  BAodeav. 
BimcUey,  6  Cal.  288. 

8.  Evidence  of  the  payment  of  the  debt  sued  on,  subsequent  to 
the  fitiug  of  tlie  answer,  may  be  ^ven  in  evidence  under  a  plea  of 


PILOT  COMMISSIONBESv-PLEADINGS. 


payment,  puit  darrein  eontiauanee  ;  bnt  without  Hnch  [dea,  it  is  irreltr 
vant  to  the  issue,  and  tiierefore  inadnusnble.  Jeaaup  v.  Stiff,  4 
Cal.  881. 

4.  A  release  of  one  joint  debtor  ia  a  release  of  the  others,  bat  it 
most  be  a  technical  release  under  seal.  The  pa^meat  of  part  of  a  d«bt 
is  not  good  to  discharge  the  debt,  even  if  it  be  agreed  upon.  Nor  can 
tioB  poatioD  be  affected  by  the  fact,  that  the  part  payments  were  made 
before  Hie  debt  waa  due.     Armibrong  r.  ^yward,  6  Gal.  188. 


PILOT  COMMISSIONERS. 

1.  The  pover  of  the  board  of  jolot  commisuoners  is  quati  judicial, 
and  they  are  not  civilly  answerable.  They  are  public  officers,  to  whom 
the  law  has  entrusted  certun  duties,  the  performance  of  which  reqnirea 
&e  exercise  of  judgment.    Boumer  v.  Lent,  6  Cal.  94. 

2.  Whenever  the  law  is  obliged  to  trust  to  the  sound  judgment  aod 
discretion  of  an  officer,  public  policy  demands  that  he  should  be  pro- 
tected from  any  consequences  of  an  erroneous  judgment.     lb. 


PLEADINGS. 

Complaint. 

a.  Form  and  sufficiency. 

b.  Oh  promissory  note,  See  Bills  of  Exchange  and  Pkoh 

IBSOET  NoTKa. 

c.  Id  actions  of  ejectment,  See  Ejbotuent. 

d.  Against  representatives  of  estates.  See  Execdtobb  and 

ADMINIBTaATORS, 

e.  Allegations  and  avermentfl  on  bonds. 

f.  AllegationB  and  avermeobs  on  special  conbracta. 

g.  Joinder  of  counts. 
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ll.  Under  the  prOTisions  of  the  statnte. 

L  AgUDst  attorney,  See  Attobnbts. 

j.  For  violation  of  ferrjr  license,  See  Fsbbibs. 

k.  As  respects  parties. 

1.  AllegatiooB  of  damages, 

m.  Amendments, 

n.  Demurrer,  See  Dshusreb. 
II.    A:fswsR. 

a.  Genera]  rules. 

b.  Fona  and  stiScieac;  generally. 

c.  Form  and  sofSoieDcy  wi  promissory  note,  See  Bills  of 

ExoHAKai  AND  Pbohissort  Notxb. 

'  d.  Judgments,  See  Jdsghxnis. 

e.  What  may  be  pleaded. 

f.  Pendenoy  of  anoUier  actios. 

g.  Defects  in  service.  See  Ssbvicb  or  PBOOKfi. 
h.  Change  of  venue,  See  "Yrnxm, 

i  Intervenors,  &«  Ihtebvehobs. 

j.  Set-off. 

I.      COMPiaiKT. 
a.     Form  and  n^dency. 

1.  In  action  to  foreclose  a  mortgage,  where  a  copy  of  the  mortgage 
is  attached  to  the  complunt :  Meld,  that  a  correct  description  of  the 
land  in  tiie  mortgage,  is  sufiSdentfor  the  purposes  of  tiie  suit.  Emeric 
V.  Tarn*,  6  Cal.  155. 

2.  Where  a  verified  comf^funt  contfuns  an  averment  of  the  death 
of  a  party,  not  suffiinently  conbvverted  by  the  answer,  it  ia  not  neces- 
sary to  ofier  any  proof  upon  the  point.  Anderton  v.  Parker,  G  Oal. 
197. 

3.  Where  tlie  oomplunt  alleges,  that  A  is  entitled,  by  virtue  of 
prior  appropriation,  to  all  the  water  flowing  in  a  caBon  at  the  head  of 
a  ditch,  aai  thatB  diverted  the  same  to  his  damage,  it  is  sufEcientfor 
the  information  of  B,  Uie  defendant,  irithout  furtheratatement.  Priest 
T.  Uidon  Canal  Co.,  6  Cal.  170. 
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4.  Where  the  complaint  ia  bo  radically  defective,  that  it  does  not 
state  facte  aufficient  to  oonstitnte  a  caose  of  action,  any  jadgment  ren- 
dered thereon,  vould  be  a  nulUty.    Reynoldt  r.  Harnt,  9  Gal.  S88. 

5.  Under  onr  system  of  practice,  an  action  is  commenced  by  the 
filing  of  a  complunt,  and  every  pleading  must  be  subscribed  by  the 
party  or  his  attorney ;  where  a  printed  blank  complunt  was  filled  up 
by  the  clerk  of  the  conrt  at  the  reqnest  of  the  pluntafi",  but  no  name 
was  subscribed,  until  the  next  day,  and  after  an  attachment  in  bvor 
of  another  creditor  had  been  levied  upon  the  same  goods  when  the 
plaintiff's  name  was  eifpied  by  the  clerk ;  Beld,  that  the  complunt 
was  not  void,  and  that  the  subsequent  attachment-creditor  can  claim 
no  equitable  relief,  where  the  pn^eedings  are  not  void,  but  voidable ; 
the  defendant  alone  can  object.     Dixa/  v.  Pollock,  8  Cal.  570. 

6.  An  action  lies  for  the  breach  of  a  contract,  though  no  actual 
damages  are  sustuned,  and  the  want  of  averments  in  the  complunt  in 
such  cases,  cannot  be  reached  by  demurrer.  MeCarty  v.  Beadi^  10 
Cal.  461. 

7.  Where  a  suit,  commenced  under  the  statute  concemmg  forcible 
entries  and  unlawful  detuner,  before  a  recorder  who  had  no  jurisctic- 
lion  in  such  case,  i«aa  afterwards  transferred  to  a  justice  of  the  peace, 
by  consent  of  parties,  the  appearance  of  the  defendant,  and  the  con- 
sent to  firing  die  time  of  the  trial,  was  a  waiver  of  his  right  to  be 
brought  in  by  complaint  and  summons ;  the  compiunt  alleges  tliat 
the  premises  "  are  unlawfully  withheld  from  the  plaintiff."  The  statute 
does  not  require  an  allegation  of  possession,  the  complunt  is  sufficient 
to  sustain  the  action.     Cromte  v.  Carffhill,  4  Cal.  120. 

8.  Where  the  declaration  contains  no  averments  of  indebtedness, 
except  by  way  of  recital,  and  avers  no  con^eration  to  support  the 
promise,  the  action  cannot  be  sustained.  iShqfer  r.  B,  B.  ^  A.  W. 
^M.  Co.,4Cai.  294; 

9.  A  declaration  ia  insufficient  which  alleges  an  indebtedness,  and 
sets  forth  an  account,  but  does  not  allege  the  sale  or  delivery  of  the 
articles  to  the  defendant,  fiirther  than  the  same  may  be  inferred  from 
the  account,  nor  show  at  what  place,  or  in  what  manner  the  indebt- 
edness accrued,  whether  on  account  of  the  defendant,  or  that  <^  another. 
Mer^n  v.  Bandallt  4  Cal.  S24. 
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10.  Evidence  of  the  payment  of  the  debt  Buod  en,  subsequent  to 
the  filing  of  &e  answer,  may  be  given  in  evidence  under  a  plea  of  p&j- 
ment,  pui«  darrein  continuance,  but  without  such  plea  it  is  irrelevant 
to  ibe  issue,  and  iuadmia^ble.     Jettup  v.  King,  4  Cal.  S31. 

11.  In  criminal  cases,  the  plea  of  **  not  guilty  "  may  be  put  in  by 
the  prisoner's  counsel,  and  entered  on  the  minutes  of  the  court  in  die 
absence  of  the  prisoner.     People  v.  Thof7^)»on,  4  Gal.  238. 

12.  If  \he  complfuut  be  bo  defective  that  it  does  not  show  a  good 
cause  of  action,  the  Judgment  will  be  reversed  in  the  appellate  court, 
though  no  objection  was  taken  in  the  court  below.  Mutaell  v.  Fordi 
2  Cal.  86. 

13.  The  statute  requiring  the  complaint  to  contun  a  atatement  of 
the  facts  constituting  the  cause  of  action,  in  ordinary  and  concise  lan- 
guage, is  only  declaratoty  of  the  requiution  at  common  law.  Chod- 
win,  Y.  Stebbins,  2  Gal.  103. 

14.  Where  the  character  or  capacity  in  which  a  person  is  alleged 
to  have  coUected  money,  is  essential  to  the  charge  of  fraud,  that 
character  or  capaci^  must  be  aveired  iu  direct  and  positive  terms,  or 
the  charge  must  &il ;  the  defect  caimot  be  cured  by  verdict.  Porter 
V.  Bermatm,  8  Cal.  619. 

15.  A  count  in  a  compliunt  for  money  received,  to  the  use  of  the 
pluntiff,  without  alle^ng  that  a  demand  had  been  made  on  defendant 
therefor,  is  bad,  as  a  party  receiving  mosey  to  the  use  of  another,  is 
rightfully  in  poaseaaion  until  the  same  is  demanded.  JReina  v.  Crosi, 
6  Cal.  29. 

16.  On  the  trial  of  an  action  agunst  a  sheriff  for  refusing  to  levy 
an  attachment  on  certain  property  belonging  to  the  attachment  debtor, 
the  complaint  and  answer  being  veriSed,  the  defendant  cannot  offer 
evidence  to  prove  a  trial  of  the  right  of  property  by  a  sheriff 'a  jury, 
and  a  verdict  for  the  claimaut,  where  this  defense  was  not  set  up  in 
the  answer  as  new  matter,  the  issue  is  not  made  or  tendered  by  the 
pleadings.     Strong  v.  Pattenon,  6  Cal.  156. 

17.  Where  the  declaration  describes  land  by  a  certun  name,  it  is 
aa  good  ae  metes  and  bounds,  if  it  can  be  rendered  8u£Gciently  certain 
by  the  evidence.     Caatro  v.  McGiU,  5  Gal.  40. 
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b.     On  proTtnatory  Tiotea. 

18.  Wbere  the  plaintiff  declared  upon  a  note  made  hy  one  Mo- 
Kinley  and  one  Campbell,  and  to  suettun  his  allegaliona,  offered  in 
evidence  a  note  signed  H.  B.  McKinlej,  and  C.  Campbell  &  Co. : 
Seld,  that  the  declaration  and  proofa  must  correspond,  and  that  the 
variance  is  important  and  substantial,  and  therefore  btal.  Orane  r. 
Brmmn,  3  Cal.  192. 

19.  Where  a  complunt  sets  out  three  several  pronussory  notes, 
made  by  a  ditch  company,  payable  in  monthly  pro  rata  instalments 
out  of  the  first  net  proceeds  &om  sale  of  water,  and  then  alleges  their 
amonnt,  and  that  the  defendants  turned  off  the  water  &om  tiie  ditch 
that  was  Id  operation  at  the  time  the  notes  were  executed,  the  allega- 
tions are  sufficient  to  sustain  the  action,  unless  they  are  specifically 
denied  in  the  answer  as  required  by  statute.  Stewart  v.  Sired  ^ 
Co.,  10  Cal.  372. 

20.  Where,  in  the  complaint  the  bill  sued  on  is  described  as  paya- 
ble to  the  order  of  "  A,"  and  the  one  introduced  in  evidence  is  payar- 
ble  to  the  order  <^  "  B,"  the  action  cannot  be  snstuned,  and  a  nonsuit 
should  be  granted.    Farmer  v.  Orane,  7  Cal.  135. 

21.  Where  a  bill  of  exchange  or  promissory  note,  is  made  payable 
at  a  particular  place,  it  must  be  presented  tiiere  fer  payment  before 
the  payee  can  nuunttun  an  action  thereon.  The  place  of  payment  being 
a  eabstantdal  part  of  iha  contract,  it  is  necessary  to  aUege  and  {vove 
a  demand  at  the  {dace  specified.  Wild  v.  Van  Vaikenbwrgh,  7  Cal. 
166. 

22.  Where  a  complsant  on  a  promiascoy  note,  alleged  the  copart- 
nership of  the  defendants,  and  that  the  note  was  executed  by  them, 
and  the  answer  simply  denied  that  the  defendants  were  partnera,  but 
not  that  they  executed  the  note :  Held,  that  the  averment  of  copart- 
nership waa  immaterial,  and  that  the  plaintiff  was  entitled  to  judgment 
on  the  pleadings,  as  the  execution  of  the  note — not  the  copartnership 
of  the  defendants  at  the  time^-conatituted  the  material  averment,  and 
tins  was  not  controverted.     WkiiweU  v  Thotruu,  9  Cal.  499. 

28.  Where  the  endorsement  of  a  note  is  not  denied  irith  sufficient 
certun^  by  the  answer,  and  where  no  objection  to  the  introduction  <£ 
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the  note  in  eridence  is  made  at  the  time  it  is  ofiered,  the  objection  will 
be  oonmdered  wured,  and  where  a  motion  by  defendant  for  a  nonanit 
ie  made,  the  conrt  shonld  reliere  the  pl^tiff  hj  admitting  further  ' 
tealimonj.     PtniAom  t.  McFartoMd,  5  Cal.  137. 

c.     Li  acUona  qf  ^ectmaUf  See  EiBoncEirr. 

24.  la  an  action  of  ejectment,  an  allegation  that  the  defendant  is 
in  poflseancoi,  and  nnlawfully  withholds  tiie  premiBea,  is  insufficient 
under  the  most  tibenl  conatractioD  of  our  Practice  Act.  The  action 
of  ejecbnent  is  merely  a  poeseflsory  action,  and  is  confined  to  cases  where 
the  claimant  has  a  possessory  title,  tiiat  is  to  say,  a  right  of  entry  npon 
the  lands  ;  facts  suEGdent  must  be  pleaded  toshow  the  plaintiff's  right 
to  recover,  and  it  will  not  do  to  state  eonclnffionst^  law  in  place  tiiereof. 
Pi^ftu  ^  Daeey  r.  Treadwea,  h  Cal.  310  ;  Ladd  r.  SUnmtm,  1  Cal. 
18.  (Case  of  Qaodam  t.  StdUnt,  2  Cal.  105,  decided  to  be  incor- 
rectly reported.) 

25.  To  enable  the  phuntiff  to  recover  in  an  action  of  ejectment, 
founded  npon  prior  posseenon,  be  most  allege  and  prove  an  actual 
ouster  by  defendant,  or  those  under  whom  he  holds,  and  where  the 
eomi^aint  contains  no  such  allegation,  it  is  such  a  defect  as  cannot  be 
cured  by  de&ult  taken  against  the  defendant.  Watton  v.  Zimmerman, 
6  Cal.  46. 

26.  In  an  action  to  recover  posseanon  of  real  property,  it  is  suffi- 
cient for  the  phuntiff  to  aver  tiiat  he  is  lawfully  entitled  to  the  posses- 
non  of  tiie  premises,  and  that  tbe  defendant "  is  in  possession  of  tlie 
same,  and  unlawfully  withholds  possesion  ttiereof  from  tiie  jduntiff." 

Goodwin  v.  Stdbau,  2  Cal.  108.     (Overmled  in  case  of  Ft^/nr  v. 

Jh-eadwdl,  5  CaL  810.) 

27.  A  trespasser,  w  eoe  occn^^g  mkler  a  mere  ponuasioD, 
without  cmnderation,  is  not  entitied  to  notice  to  quit,  or  demand  of 
poBsesuon  before  snit.     lb. 

28.  In  an  action  of  ejectment  it  is  not  necessary  to  arer  title,  but 
amply  prior  poaaesaion  and  an  ouster.  Prior  possesntm  is  evidetice  of 
tide,  and  cannot  he  made  to  yield  to  nwre  c<rfor  <^  title ;  or,  m  other 
words,  to  that  which  is  not  title.    Nifrrit  v.  Rut»dl,  5  Cal.  249. 
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d.     Affointt  repreietUativeg  qf  eitatea.  See  ExscimiBS  and  adhih- 

IBTRAT0R8. 

29.  Where  the  plunUff  sues,  claiming  to  be  the  widow  of  B,  for 
her  distributive  fhare  of  his  estate,  under  the  statute,  she  most  allege 
specifically  the  marriage,  and  it  is  not  sufficient  to  allege  that,  "  the 
deceased  made  propoaala  of  marriage  to  her,  which  she  accepted,  and 
oonsented  to  live  with  him  as  his  t^e  and  lawful  wife ;  and  lived  and 
cohabited  with  him  as  his  wife."    Lettert  v.  Cacfy,  10  Cal.  553. 

30.  Where  a  mortgagee,  in  case  of  the  deaUi  of  the  mor^gor, 
commences  proceedings  to  foreclose  his  mortage,  irf  serving  the 
adnunistrator  with  process,  without  first  presen^g  the  clfum  to  him 
for  allowance,  and  the  defendant  made  default,  and  a  decree  was  ti^en 
for  the  sale  of  the  mortgaged  premiseB  and  judgment  over  agunst  (he 
admimstrator  for  deficiency,  if  any,  and  for  eosts,  the  defendant  oan- 
DOt  appeal,  as  he  foiled  to  make  his  objection  in  the  court  below.  Had 
there  been  a  defect  in  the  complaint  of  such  a  serious  character  that 
the  plaintiff  could  not,  at  any  time,  have  obtuned  a  Judgment  upon 
the  cause  of  action,  then  the  defendant  should  be  allowed  to  make  his 
objection  for  the  first  time  in  the  appellate  court.  Seidtch  v.  Porter, 
Adni'r.,  10  Cal.  555,  sustains  the  case  of  Mimt  v.  jP<trter,  October 
Term,  1856,  (unreported), 

31.  Where,  in  an  action  agunst  an  administrator,  the  complamt  is 
founded  on  an  instrument  alleged  to  have  been  executed  by  the  iatea- 
tate,  it  is  not  necessary,  under  the  statute,  that  the  administrator 
should  deny  the  signature  of  the  intestate  on  oath ;  it  must  be  proved. 
Seathy.Lmtyl  Cal.  410. 

e.     AVegationt  and  averments  on  bondt. 

S2.  Where,  in  a  declaration  on  a  bond  to  appear  and  answer  to 
an  indictment,  there  is  no  averment  that  an  indictment  was  found,  or 
pendmg,  where  one  4^  the  conditioos  is  for  appearance  in  whatever 
court  Uie  indictment  "  may  be  prosecuted,"  and  there  is  no  averment 
in  what  court  it  was  prosecuted,  but  only  a  loose  statement  that  the 
accused  was  c^ed  in  "  the  said  eonrt  of  ses^ons,"  held,  that  the  action 
cannot  be  sustuned  upon  such  a  defective  complaint.  People  v. 
Smith,  3  Cal.  271. 

SS.     In  a  suit  on  an  injunction  bond,  where  the  condition  of  the 
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undertoUng  is,  that  the  jMntaffi  in  the  aait,  for  nhom  the  soreties 
undertook,  should  pay  all  damages  and  coets  that  ahould  be  awarded 
agunst  them  by  Yirtne  of  the  isBaing  of  die  i^junctioD  b;  aoj  compe- 
tent court,  and  it  is  not  alleged  tiiat  any  damages  were  awarded, 
the  complaint  is  lataUy  defective  and  cannot  be  sustained.  Tarpejf 
J.  SkUUnberffer,  10  Cal.  890. 

84.  A  demurrer  to  a  comfJamt  in  an  action  on  a  bond  upon  the 
groond  that  the  complunt  does  not  allege  a  delivery  of  ttie  bond,  wilt 
be  sustained.     Garcia  v.  Sainuteffui,  4  Cal.  244. 

85.  Where  a  bond  waa  given  by  A  to  B,  the  conditioii  of  which, 
was,  that  if  on  the  etde  of  the  balance  of  certain  goods,  in  the  hands 
of  B,  belonging  to  C,  and  the  subsequent  winding  up  of  the  accounts 
of  C  with  B,  there  should  not  be  sufficient  realized  to  cancel  all  the 
indebtedness  of  C  to  B,  that  A  would  pay  the  balance ;  where  a  large 
part  of  the  goods  having  been  burned,  in  a  suit  on  the  bond,  it  was 
held,  liiat  no  recovery  could  be  had,  without  showing  the  winiUDg  up 
of  the  accounts,  and  that  the  same  should  have  been  averred  in  the 
complunt.     Mickle  v.  Sanchez,  1  Cal.  200. 

86.  In  a  declaration  upon  a  bond  given  to  release  property  irom 
attachment,  the  ptaintiiT  should  aver  ^t  the  property  was  released 
upon  the  execution  and  delivery  of  the  bond.  To  charge  the  defend- 
ant, it.  is  necessary  to  allege  the  oonnderation  of  the  undertaking,  and 
a  mere  reference  to  the  con<Ution  of  the  bond,  is  insufficient.  Palmer 
V.  Melvin,  6  Cal.  651. 

87.  It  is  snfficient,  to  maintain  an  action  of  slander,  to  aver  that 
the  slanderous  words  compluned  of  were  spoken  of  and  concerning 
the  defendant  as  a  clerk,  or  tradesman,  it  being  alleged  tJiat  such  was 
his  profeeaon,  without  an  allegation  of  special  damages.  Butler  v. 
Bitwea,  7  Cal.  87. 

88.  In  an  action  upon  an  undertaking  executed  to  release  property 
from  attachmeut,  the  complaint  niust  aver,  that  the  property  attached 
was  released,  upon  the  delivery  of  the  undertaking ;  where  it  is  not 
BO  averred,  an  objection  on  domurrer,  that  the  complaint  does  not  state 
(acts  snflSoient  to  constitute  a  cause  of  action,  is  fatal,  without  ^rther 
specification.     WUHamaon  v.  Blatian,  9  Cal.  500. 

89.  The  Practice  Act  permits  a  parly  defendant,  whose  name  is 
unknown,  to  be  sued  by  any  name.     It  follows,  as  a  consequence,  that 
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where  a  hiyaA  has  to  be  executed  by  the  [Jmtiff,  and  ia  ezecnted  to 
the  defendant  by  a  wrrag  name,  the  latter  has  luB  remedy  thereon, 
and  may  describe  it  as  given  to  him.     Morgan  t.  Thr\fi,  2  Cal.  668. 

f.     AUeffotiffni  and  aearmetU*  on  special  cmtraett. 

40.  Where  there  exists  a  special  contract  for  the  performaoee  of 
labor,  the  terms  of  which  have  been  varied  irfxa  in  its  perfimn- 
ance,  by  tlie  consent  of  the  parties  thereto,  the  [duntiff  sbodd  roe 
uprai  an  implied  contract ;  should  be  sue  npcm  the  express  cmtbact, 
he  most  necessarily  &il,  because  he  cuinot  prove  that  tbe  wiH-k  has 
been  done  according  to  Uie  tenns  of  such  cwitract,  and  he  may  reoorer 
on  an  implied  ctHitract  for  wcvk  and  labor,  and  for  materials,  althoo^ 
as  tlie  measoie  of  compensation,  the  recovery  most  be  graduated 
according  to  the  terms  of  tbe  express  extract,  so&r  asdte  woikoan 
be  traced  under  it.     J>e  Boom  y.  Prieatl^y  1  C^.  206. 

41.  In  an  action  where  the  performance  of  a  special  otntract  has 
been  prevonted  by  one  of  the  partaes,  tlie  action  for  the  amonnt  due 
should  be  for  work  and  labor,  in  the  form  of  md^Uatit  aSMumpmt,  and 
not  upon  the  contract.  The  contract  may  be  introduoed  in  evidence 
by  either  party  as  an  admissitm  of  the  standard  c^  value,  or  as  proof 
of  ainy  other  fact  necessary  to  the  recovery,  and  should  be  allowed  to 
go  to  the  jury  whenever  it  can  aid  them  in  attuning  a  sound  conclo- 
sicm.    Jteynoldt  v.  Jourdtm,  6  Cal.  108 ;  Adamt  r.  Pugh,  7  Cal.  150. 

42.  Where  a  suit  is  brought  on  a  bill  of  lading  made  to  the  [dain- 
tiff,  jointly  with  another,  the  pluntiff  has  no  separate  cause  (^  actiOD 
and  cannot  recover.     Mago  v.  Stantimy,  S  Cal.  465. 

48.  In  a  suit  upon  a  hooA  (^  ttie  defendants,  ccmditioDed  for  the 
payment  of  the  interest  <m  a  mortgage  executed  by  one  of  the  defend- 
ants to  a  third  party,  the  declaration  should  be  upon  the  bond,  sotting 
out  the  condition,  asugniug  breaches,  and  praying  for  the  debt  and 
damages ;  and  a  mere  declaration  in  a  count  in  attungmt  od  the  ooo- 
didon  is  bad.     Baker  v.  Cormcatl,  4  Cal.  15. 

44.  Where  a  declaration  against  the  maker  and  guarantor  of  a 
note,  treats  botii  defendants  as  joint  makers,  and  there  is  no  aUegaticm 
of  demand  and  notice,  which  is  necessary  to  fix  the  liaUtity  of  the 
guarantor,  it  is  insufficient  and  an  action  cannot  be  sustained.  Light' 
tUme  V.  Lauraicel,  4  Cal.  277. 


45.  Where  the  {daintiSB  contnct  vith  the  defendantB  to  deliver 
a  oertUD  qoaotify  of  "  aoond  rice,"  to  Tnam*:piii  their  wtion  on  the  con- 
tract, pluDtiffi  most  thow  that  they  h&re  done  all  which  they  agreed 
to  do,  and  that  the  rice  waa  "  eoand."     Ruu  v.  Nbrbm,  4  Cal.  855. 

46.  Where  a  parfy  alleges  an  aangnment  to  him  of  a  contract 
made  with  another,  he  mnat  allege  a  pomlive  tranter,  and  the  charac- 
ter of  it.     Stearru  r.  Martin,  ^  Cal.  221 . 

.  47.  Where  the  pluotiff  sucb  for  Bcrvicea  rendered  a  company, 
nnder  a  contnct  made  with  the  company's  agent,  it  is  incumbent  on 
lum  to  prore  that  the  agent  was  empowered  to  employ  him,  otherwise 
he  should  sne  for  work  and  labor  done  as  the  employee  of  tJie  com- 
pany.    Johnaon  v.  Paeifie  M.  S.  S.  Co.,  5  Cal.  407. 

48.  The  allegation  in  a  compliunt  that  the  plainta&  were  the  owners, 
and  in  the  poaseasion  of  mining  clums,  was  sufficient,  without  setting 
out  any  of  the  particulare  of  Uieir  title.  Leic/h  r.  Independent  Ditch 
Co.,  8  Cal.  828. 

49.  Where  a  complaint  &ila  to  aver  the  performance  of  a  condition 
precedent,  it  should  be  taken  advantage  of  by  demurrer  in  tlie  court 
below.  It  is  too  late  to  make  objection  on  appeal ;  where  the  testi- 
nxmy  shows  that  the  contract  had  been  perfonned,  the  omission  is  cured 
by  the  verdict.     Eappe  v.  Stout,  2  Cal.  460. 

50.  Where  a  written  contract  between  parties  contains  a  covenant 
tor  stipulated  damages,  and  by  its  terms  they  are  constituted  partners, 
aa  partoen  cannot  sue  one  another  at  law,  in  respect  to  the  business 
of  the  partoerahip,  the  remedy  on  a  breach  may  be  son^t  in  chancery 
by  asking  a  dissolution  and  account ;  on  such  a  contract,  aa  action  could 
not  be  sustained  in  any  other  form.     Stone  v.  Foumc,  3  Cal.  292. 

51.  Where  a  condition  precedent  in  a  contract  was  to  be  performed, 
no  acticQ  can  be  maintained,  witfaoat  alleging  the  performanee  and 
proving  it  (m  the  tmd.     Smith  v.  (hmjpton,  t(  Cal.  24. 

g.     Joinder  of  counti. 

52.  A  declaration  which  joins  an  action  of  treepass  quare  cU^wm 
f regit,  ejectment,  and  prayer  for  relief  in  chancery,  will-  be  held  bad 
on  demurrer.     Bigdoa  v.  Qwt,  7  Cal.  183. 
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63.  A  olaim  for  the  poesesaun  of  reiil  property,  with  damagea  fur 
its  detentioD,  cannot  b«  joined,  in  the  same  complaint,  under  any  sys- 
tem  of  pleading,  with  a  claim  for  consequential  damages  arinng  from 
a  change  t^  a  road  by  which  a  tavern-keeper  may  have  been  injured 
in  his  bimneBB.     Bowles  v.  Sacrcanmto  Monk  R.  Co.,  5  Cal.  224. 

64.  A  complunt  praying  for  Uie  reoorery  of  the  poueasion  of 
landa,  and  damages  for  their  deteotion,  and  for  forettile  eviction  and 
expulnoD  Uierefrom,  and  for  the  value  of  io^irovements  erected  upon 
the  lands,  being  demurred  to :  Held,  that  tiiere  being  muted  a  claim 
for  damages  for  perBonal  tort,  and  a  demand  properly  cognizable  in  a 
court  of  chancery,  our  practice  cannot  be  extended  to  such  mi^oioder. 
Mayo  V.  Madden,  4  Cal.  27. 

65.  In  an  action  in  the  court  below  for  trespass,  judgment  was 
prayed  for  in  the  sum  of  9l500,  the  alleged  value  of  the  proper^ 
destroyed,  and  9^00  damages.  The  defendant  having  demurred,  on 
the  ground  that  two  causes  of  action  were  improperly  united:  Hdd, 
that  the  declaration  contains  but  one  count,  asking  for  the  Talue  of 
the  property  destroyed  and  for  damages.  Tenderaen  v.  MahhaU,  3 
Cal.  440. 

56.  If  several  causes  of  action  are  improperly  umted,  the  objec- 
tion must  be  taken  eitlier  by  demurrer  or  answer,  or  it  will  be  deemed 
to  have  been  waived,  and  the  plaintiff  will  be  allowed  to  introduce 
evidence  in  regard  to  the  matter  so  improperly  joined.  MaeonArmi 
V.  SimTaoru,  \  Cal.  S98. 

fa.     Undar  tiU  provitiont  of  the  ttatute. 

67.  Where  a  plaintiff  seeks  to  obtain  a  verdict  under  the  provimooa 
of  the  statute,  in  order  that  the  judgment  may  be  enforced  hj  the 
arrest  and  impriatmrnent  of  the  person  of  the  defendant,  he  must  bring 
the  case  clearly  within  those  proviaons,  and  his  allegations  must  be 
certain  and  poutire,  and  not  in  Qie  altematiTe.  Porier  r,  Bermantt, 
8  Cal.  619. 

58.  An  action  for  obtaining  property  by  lalae  representations,  can- 
not be  sustained,  where  it  appears  on  the  ftce  of  the  OMQjdaint  that 
the  alleged  representations  were  made  some  months  after  the  property 
was  obtained  by  the  defendant.     Snow  v.  Salttead,  1  Gd.  8fi8. 
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59.  Pleadings  should  set  forth  fiwts,  md  not  merely  the  opimons 
of  parties,  and  must,  when  amtngnoiu,  be  oODstnied  most  atnmglf 
a^nst  the  pleader.     lb. 

60.  Where  ao  offence  is  created  by  statute,  and  a  penalty  imposed, 
it  is  necessary  that  the  party  seekiii^  a  recovery  should,  in  general, 
refer  to  the  statute,  but  &iB  rule  does  not  apply  to  pleadings  in  jus- 
tices' courts,  which  are  usually  wiUiout  regard  to  form.  O"  Callaghm 
T.  Boo&i,  6  Cal.  63. 

i.    Affohut  attomoft.  See  Attoehkys. 

61.  In  declaring  against  an  attorney  for  negligence,  it  is  only 
necessary  to  aver,  generally,  that  he  was  retained,  without  stating 
specially  that  a  retuning  fee  was  paid,  but  if  the  plfdnliff  avers  that 
it  was  in  consideration  of  certun  reasonable  fees  and  rewards  to  be 
paid,  and  no  future  time  is  stated  as  having  been  agreed  upon  for  the 
payment,  the  inference  must  be  that  it  was  to  be  paid  before  the  ser- 
vicee  were  rendered,  because  an  attorney  is  always  mtitled  to  his 
retaimng  fee  in  advance  ;  therefore,  the  declaration  averring  &ai  the 
fees  were  to  be  paid,  should  also  have  averred  tiie  payment,  as  dis- 
tinctly as  the  performance  of  any  other  condition  precedent  is  required 
to  be  alleged.     CavUland  v.  Yale,  8  Cal.  108. 

j.     JVvtblotion  <if  fary  license, 

62.  To  enable  the  owner  of  a  lioeoEed  ferty  to  recover  damages 
Against  a  par^  alleged  to  have  nin  a  ferry  within  limits  prohibited, 
the  complaint  miut  allege,  that  the  defendant  plied  his  feny  for  fbe  ot 
reward,  or  the  promise  or  expectation  of  it,  or  that  he  ran  it  for  otJier 
than  his  owu  personal  use,  or  that  of  his  &mily.  Hanaon  v.  Wdh,  3 
Cal.  236. 

k.     A»  retpecU  parties. 

63.  Where  a  plaintiff  declares  agunst  HuU  &  Co.,  as  joint  debt- 
ors, if  he  ful  to  discover  the  names  of  the  parties,  against  whom  he 
has  declared,  by  fictitious  names,  the  words  "  &  Co."  in  the  compliunt, 
may  be  treated  as  surplusage,  and  the  action  proceed  as  against  Hull 
alone.    SfuiWdn  v.  HuU,  6  Cal.  245. 

64.  The  objection  that  the  wife  is  improperly  joined,  comes  too 


late  on  appeal ;  it  Bhonld  have  been  taken  advantage  of  by  demoiTer. 
Tiatot  T.  Throdenwrttm^  6  Gal.  471. 

1.     AUegcUion  of  damage. 

65.  Where  the  goods  of  a  oonaignor  were  pledged  bj  the  ooq- 
uj^ee  to  seoure  his  own  indebtedness,  the  pledgee  being  informed  at 
the  same  time  to  whom  the  goods  belooged,  and  having  thereafter 
received  other  goods  to  the  full  amonnt  of  stud  indebtedness,  and  in 
a  aoit  brought  by  the  consignor  agunst  the  pledgee  to  recover  pay  for 
the  goods,  the  plaintiff  waived  the  tort  and  brought  lus  action  against 
the  defendants  as  factors,  to  account  for  goods  sold  by  them,  and  to 
restore  the  net  proceeds  arising  from  the  sale,  the  plunuff  having 
elected  to  proceed  agunst  the  defendants  as  factors,  thereby  ratified 
the  act  of  his  agent ;  the  strict  measure  of  damages,  tiierefore,  waa 
the  net  proceeds  after  deducting  the  necessai;  charges,  disbiUHmenta 
and  commisfflons.     Lubert  v.  Chauviteau,  8  Cal.  458. 

66.  When  treble  damages  are  given  by  a  statute  the  demand  (at 
such  damages  must  be  expressly  inserted  in  tiie  declaration,  which 
must  either  recite  the  statute,  or  conclude  to  the  damages  of  the  plain- 
tiS  against  the  form  of  the  statute.     Ch^mian  v.  £aaeric,  5  Cal.  239. 

67.  An  action  on  the  case  will  not  lie  for  improperly  suing  out  an 
injunction,  miless  it  is  charged  in  die  declaration  as  an  abuse  of  the 
process  of  the  court  through  malice,  and  witiiout  probable  cause.  Rob- 
intm  v.  Kellum,  6  Cal.  399. 

68.  On  an  appeal  to  the  county  court  from  a  joatice's  court,  in  an 
action  ot  forcible  entiy  and  debuner,  the  statute  having  provided  that 
these  cases  shall  be  tiied  de  jujvo  in  &.e  county  court,  from  necessary 
unplicatiou,  that  court  has  the  power  to  treble  the  damages  with  like 
effect,  and  in  the  same  manner  as  a  justice  could  have  done.  ffCal- 
laffhan  v.  Booth,  6  Gal.  68. 

m.     AmendmaUt. 

69.  The  court  will  not  allow  the  defendant  to  amend  his  answer 
where  it  is  for  the  purpose  of  pleading  the  statute  of  limitation,  unless 
it  be  in  the  furtherance  of  justice.     Cook  v.  Spears,  2  Cal.  409. 

70.  Where  it  is  necessary  in  the  furtherance  of  justice,  that  &  fdea 
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be  ameoded  bo  as  to  mtorpose  the  statute  of  limitation,  the  defendant 
should  file  an  affidavit,  showing  anch  neceBsitj ;  and  the  matter  is  then 
addressed  to  the  discrelaoD  of  Uie  court ;  minor  heirs  should  be  pro- 
tected hj  the  allowance  of  such  ameodmento.     lb. 

71.  It  is  always  in  the  power  of  the  court  to  allow  an  amendment 
to  a  compliunt,  tiiat  does  not  afieot  the  substantia]  rights  of  tbe  par- 
ties ;  if  tiie  defendant  be  surprised  hj  the  amendment,  and  find  it 
necessary  to  adopt  a  different  line  of  defense  in  consequence  of  it,  he 
will  be  entitled  to  a  continuance  in  order  to  prepare  for  his  defense. 
Polk  T.  Coffin,  9  Cal.  56. 

72.  Where  a  defendant,  by  mistake,  filed  a  copy  of  a  verified 
answer,  and  afterwards  the  pluntiff  gave  notice  to  take  depositions, 
which  were  taken  in  pursuance  of  the  notice  and  no  intimation  of 
taking  advantage  of  the  defect  was  given  antil  the  case  was  put  to  the 
jury,  the  defendant  should  have  pemussion  to  file  the  sworn  answer. 
Arrington  v.  Ti^jper,  10  Cal.  464. 

73.  To  subserve  the  purposes  of  justice,  courts  donld  allow  a  gar- 
nishee to  amend  his  answer  whenever  it  appears  &&t  he  has  committed 
a  mistake  or  &llea  into  an  error  wluch  oould  not  reasonably  have  been 
av(»ded ;  when  it  appears  that  there  is  money  in  the  hands  of  the 
garnishee,  it  is  simply  the  duty  of  the  court  to  render  judgment  for 
(he  amount,  but  it  has  no  power  to  order  it  to  be  pud  into  court. 
Smith  V.  Brown,  5  Cal.  118. 

74.  A  summons  may  be  amended  by  the  court,  so  aa  to  make  it 
c<Hiform  to  the  law  in  regard  to  pluntafi''B  demand,  where  it  operates 
no  hardship  or  surprise  upon  the  defendant,  bpt  where  it  is  radically 
defective  for  want  of  legal  sufficiency,  it  would  be  otherwise.  Pohek 
v.jri«<,2CaL198. 

n.     Demurrer,  See  DBMUBBBa. 

75.  If  the  MiBwer  be  insufficient,  or  a  nulUty,  the  pluntiff  should 
raise  the  point  in  the  court  below  and  have  it  passed  upon,  but  if  he 
ne^ecta  to  do  so,  he  will  not  be  allowed  to  make  the  objection  fi}r  the 
first  time  in  the  appellate  court  that  the  answer  does  not,  in  a  proper 
(brm,  controvert  the  allegations  of  tiie  complunt.  Orogan  v.  RudUe, 
1  Cal.  194. 
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76.  The  objection  to  the  want  of  verification  to  the  declaraticHi 
shunld  be  made,  either  before  anawer,  or  with  the  anawer,  but  !t  comes 
too  late  after  answer ;  where  a  complaint,  though  defective,  states 
facts  sufGcieot  to  constitute  a  cause  of  action,  the  objection  to  it  should 
be  taken  by  demurrer.     Qreenjidd  v.  Steamer  Gunnell,  6  Cal.  67. 

77.  Where  any  cause  of  action  is  set  forth,  a  demurrer  to  tfie 
whole  complaint  cannot  be  sustained.  Young  r.  Pearton,  1  Gal.  448 ; 
Whiting  T.  BeaUp,  4  Cal.  327. 

78.  One  of  the  effects  of  a  demurrer  is,  to  admit  the  truth  of  &» 
facta  alleged.     Selkirk  v.  Sacraraento,  3  Cal.  323. 

7d.  Where  there  b  a  substaatial  defect  in  the  complaint,  but  it  is 
not  alleged  as  one  of  the  grounds  of  demurrer,  it  cannot  avail  ttie 
defendant.     Mimiefiori  v.  Engels,  8  Gal.  431. 


a.     Qmeral  rules. 

80.  An  officer,  in  order  to  justify  tiie  seizure  of  property  in  tiie 
possession  of  a  stranger  to  the  writ  which  he  has  executed,  must  jietA 
specially  the  authority  of  the  writ.  Under  our  practice,  the  general 
denial  only  puts  in  issue  the  allegations  of  the  compltunt.  New  mat- 
ter must  be  specially  pleaded.     Glazer  v.  Clift,  10  Cal.  803. 

8t.  In  all  cases  not-iritfaip  the  exception  of  the  statute,  an  anawer, 
wititout  a  verification,  to  a  complaint  duly  verified,  may  be  stricken 
out,  on  motion ;  and  application  for  judgment,  as  upon  a  default,  may 
be  made  at  the  same  time.     Drum  v.  Whiting,  9  Gtd.  422. 

82.  Where  a  complaint  is  verified,  the  answer  must  cont^  a 
specific  denial  to  each  allegation  of  the  compltuut  controverted  by  the 
defendant,  or  a  denial  thereof,  according  to  his  information  and  belief. 
IThese  are  die  only  forms  in  which  the  allegations  of  a  verified  com- 
plaint can  be  controverted,  so  as  to  raise  an  issue  ;  a  denial  in  any 
other  form  is  unknown  to  our  system  of  practice,  and  can  have  no 
legal  effect.     Ga»  Cornpany  v.  Sint  Francitco,  9  Cal.  458. 

83.  The  statute  makes  no  distinction  between  the  rules  of  plead- 
ing applicable  to  natural  persons  and  those  applicable  to  artificial  per^ 


SODS.  It  prescribes  certab  roqniffltoB  to  good  pleadings,  and  oertua 
consequences  to  bad  pleadings,  and  corporations  are  not  exempt  from 
its  proriaons.  The  statute  imposes  upon  the  officers  of  a  corporation 
the  duty  of  acquiring  the  requisite  information  to  enable  tbem  to 
aiuwer  in  the  proper  form.     lb. 

84.  Where  the  plea  of  a  defendant  vould  have  been  bad  on 
demurrer,  but  no  objection  was  taken  before  tiie  case  vas  submitted  to 
the  referee,  hddy  that  this  was  no  sufficient  reason  for  setting  aside 
the  report.  If  it  had  been  set  aode,  the  defendant  riiould  have  been 
alloired  to  hare  amended  his  answer  so  as  to  plead  the  statute  of  lim- 
itation.    Rkc^  T.  -Davit,  5  Cal.  458. 

85.  Where  the  answer  is  filed  without  rerificati<H),  by  permiB^on 
of  the  court,  ^  defendant  may  verify  it  at  any  time  before  trial, 
unless  it,  in  some  way,  take  the  plaintiff  by  euiprise.  Angier  v. 
MnUrton,  6  Cal.  61. 

86.  To  ooostitute  a  justification  to  a  complaint  for  libel,  the  answer 
should  arer  the  tmdi  of  the  de&matory  matter  charged ;  it  is  not 
sufficient  to  set  up  bus^B  which  only  tend  to  eetablidi  Ute  truUi  of  such 
matter.  The  averment  of  iti  truUi  is  enential,  without  wluch,  the 
facts  detuled  could  wily  avul  in  mitigation  of  damages.  ThraU  t. 
SmOtjf,  9  Cal.  529. 

8T.  Under  the  provisions  of  tiie  40tb,  44th,  and  45th  sections  of 
the  Practice  Act,  the  want  of  capacity  in  tike  phiintiff  to  sue  should 
be  specially  set  up  in  the  answer ;  the  general  issue  is  not  sufficient. 
Vol.  3.  ilT.  Co.  V.  Wright,  8  Cal.  586. 

88.  To  controvert  the  allegations  of  a  verified  oomplunt,  for  the 
purpose  of  raising  an  issue,  the  answer  moat  state  positively  when  the 
facts  are  within  the  penonal  knowledge  c^  the  defendant,  and  upcn 
iiifi)rmaticni  and  belief  when  the  &ota  are  not  within  bis  personal 
knowledge.  In  no  case  can  an  allegatim  of  the  oompliunt  be  contro- 
verted by  a  denial  of  ti^ciait  knowledge  or  information  upon  which 
to  form  a  belief.     Ourtia  v.  BieJtareU,  9  Cal.  38. 

89.  In  case  the  complaint  be  verified,  the  answer  must  contun  a 
specific  deiual  tc  each  allegation  of  tbe  oomplunt  controverted  by  the 
defendant,  or  a  denial  thereof  according  b>  his  information  and  belief; 
and  every  allegation  not  so  denied,  shall,  fbr  &»  purpoeea  of  the  action, 


be  taken  m  true.  Where  the  allegations  in  tlie  compUint  are  Dot 
speciaD^  demed,  no  motioii  to  aet  aside  the  anBTor  is  required,  hut  it 
ie  held  fdmplj  void,  and  rusea  no  isme.  Samph^t  r.  MeCaUj  9 
CaLSd. 

90.  A  defense  that  the  defendant  acted  by  advice  of  ooonael, 
maak  show  that  suoh  advice  was  ^ren  upon  a  full  and  fair  statement 
of  the  &ctB  within  hia  knowledge.    Bliss  v.  Tfynum,  7  Cal.  257. 

91.  Under  a  plea  of  the  general  issue,  evidence  of  a  coimter- 
clum  is  not  admissible ;  it  should  be  specially  pleaded,  ^loti  v. 
Green,  9  Cal.  74. 

92.  On  the  trial  of  a  caose,  the  court  most  confine  itself  strictiy  to 
tiie  pleadings,  and  cannot  rcc^ve  evidence,  or  inatruct  Uie  jury,  as  to 
matters  not  put  at  issue  thereby.     ISi^  v.  JBroekman,  2  Cal.  579. 

98.  Where  the  statute  prescribes,  unequivocally,  the  right  of  a 
par^  in  a  judidal  proceeding,  tiie  court  can  exercise  no  discretion  to 
deprive  him  of  those  rights.  The  statute  says,  that  a  defendant  may 
file  an  mswer  at  any  time,  **  before  judgment  is  made  final."  It  is 
error,  therefore,  to  refuse  a  hearing  on  an  answer  filed  before  judg- 
ment is  made  final.    Stevens  r.  Boss,  1  Cal.  96. 

94.  Matters  of  avoidance  most  be  spemlly  pleaded.  They  can. 
not  be  used  as  defenses  under  an  answer  simply  denying  the  allega- 
tions in  the  bill.     GasHU  v.  JUbore,  4  Cal.  238. 

96.  Under  our  practice,  and  under  the  practice  at  commim  law, 
an  answer  specifioidly  denying  one  or  more  allegatkHis  in  the  com- 
plaint, is  held  as  an  adnuasion  of  all  other  allegati<Hia  therein,  which 
are  well  pleaded.    De  Sov.  Cordes,  4  Cal.  117. 

96.  In  an  action  against  a  sheriff,  for  refusing  to  levy  an  attach- 
ment npon  certain  personal  property,  it  is  error  in  the  court  below  to 
permit  the  defendant  to  offer  evidence  to  prove  a  tiial  of  the  right  of 
property  by  a  sheriff's  jury,  and  a  verdict  for  the  claimant,  unless  the 
defense  was  set  up  in  the  answer  as  new  matter,  as  the  issue  is  not 
made  by  the  pleadings.     Strong  v.  Patterson,  6  Cal.  166. 

97.  Where  the  answer  admits  bets  suffitnent  to  est^lish  the  deliv- 
ery of  property  under  a  contoaot,  the  finding  of  the  court  that  there 
was  no  delivery,  was  impn^r  and  should  be  set  aode.  JRerUm  t, 
Ba^tsr,  6  Cal.  176. 
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b.    Form  and  t^cimcy,  * 

98.  Where  the  defendant,  io  his  answer,  nmply  denies  tike  aUega- 
tiMis  of  the  complaint,  he  cannot  offer  in  evidence  any  new  matter  in 
avcndaQce  of  the  plaintiff's  cause  of  action.  Under  section  46  of  our  Code, 
there  are  only  two  classes  of  defenses  allowed.  The  first,  connstB  of 
a  omple  denial ;  and  the  second,  of  the  allegatitm  of  new  affirmaUve 
matter.     Pierey  t.  S<Am,  10  CaL  22. 

99.  The  defendant  must  either  deny  the  facta  as  alleged,  or  con- 
fess and  avoid  them  ;  where  new  matter  exists,  it  must  be  stated  in 
the  answer.     Ih. 

100.  In  the  contemplatimi  of  the  Code,  new  matter  is  that,  which 
onder  tiie  mles  of  evidence,  the  defendant  must  affirmadyely  estab- 
Ush ;  all  &ct8  which  occur  subsequent  to  the  date  of  the  ori^nal  trans- 
action, c<RittitDte  new  matter,  and  all  new  matter  of  defense  must  be 
stated  in  the  answer,  in  order  that  the  pluntiff  maj  avtnd  surprise  npon 
the  trid.     Ih. 

101.  Under  a  general  denial  m  the  answer,  evidence  of  a  former 
recovery  cannot  be  introduced.  The  cases  of  Gavin  v.  Annan,  Lord 
^  Co.,  (2  Gal.  4d4)  and  McLarrin  v.  Spaviilin^  (2  Cal.  510)  are 
overmled.     lb. 

c.     Form  and  taffkien^  on  promittory  note,  iS«e  Bills  07  GxcHAiraB 
AND  FaOUiasORY  XOTBS. 

102.  In  a  defense  of  an  actbn  on  a  promissoTy  note,  it  is  not  suffi- 
rient  to  plead  in  general  tenns,  want  of  consideration,  and  fraud  in 
obtaining  the  note.  The  answer  should  set  forth  the  circumstances 
onder  which  the  note  was  given,  and  point  out  the  facts  which  consti- 
tate  the  fraud.  Nor  is  it  a  good  plea  to  allege  that  the  note  is  the 
property  of  another,  and  not  of  the  plaintiffi  without  showing  some  sub- 
stantial matter  of  defense  agunst  the  one  asserted  to  be  the  owner, 
which  could  not  be  set  up  agunst  the  plamtaff.  (3-iuhee  v.  JjeaviU,  5 
Cal.  160. 

103.  A  defendant  should  set  forth  the  true  nature  of  his  defense 
in  his  answer,  and  in  case  he  does  not,  he  should  not  be  permitted  to 
insist  npon  it  on  the  trial.     Waiton  v.  Mintum,  1  Cal.  S62. 

104.  In  an  action  brought  to  recover  the  contract  price  agreed 


to  be  piud  for  work  and  mateiials,  the  defendant  irill  not  be  pennittcd 
to  inust  at  the  trial  that  the  labor  nas  performed  in  an  unworlEmanlike 
manner,  unless  he  had  set  up  such  defense  in  bis  answer.  Kendall  v. 
Vall^'o,  1  Cal.  871. 

105.  A  general  denial,  in  an  answer,  has  the  same  infiuence  as  &e 
general  issue  at  common  law,  and  under  it,  accord  and  satie&otioD 
may  be  shown.  Gamn  v.  Annem,  Lord  ^  Co.,  2  Gal.  494.  (Ov«^ 
ruled  in  Pi^ey  v.  Sabin,  10  Cal.  22.) 

106.  In  an  aoewer,  the  defendant  alle^png  that  "  he  denies  that  be 
is  indebted  to  said  pltuntiff,  in  manner  and  form  as  aaid  plfuntiff  haa 
above  thereof  compltunedagainst  him,  &o.,"  this  being  ageneral  denial, 
the  evidence  of  eviction  was  properly  admitted  under  it.  McLarrin  v. 
Spaalding,  2  Cal.  510. 

d.    JudgmentSy  See  Judomests. 

107.  In  declaring  upon  a  judgment  record  of  a  foreign  state,  where 
the  record  is  silent  as  to  die  interest,  and  its  rate,  it  must  be  alleged 
in  the  complsint,  and  proved  on  the  trial,  that,  by  the  laws  of  such 
state,  judgments  bear  interest,  and  the  rate  of  such  interest.  Caven- 
der  Y.  Guild,  4  Cd.  250. 

108.  In  pleading  a  judgment  or  proceedmg  in  a  probate  court, 
that  bemg  a  court  of  inferior  and  limited  jurisdiction,  it  is  necessary  to 
set  out  the  facts  which  ^ve  jurisdiction.  (The  case  of  WUton  v. 
Dwnhar,  4  Ca].  313,  overruled.)     Smith  v.  AndrewB,  6  Cal.  652. 

109.  A  sued  B  for  twenty-two  head  of  cattle  and  two  wagons, 
and  recovered  a  verdict  for  twelve  head  of  cattle  and  the  wagons, 
which  judgment  was  accepted  by  A  and  allowed  to  stand.  C,  who 
held  under  B,  was  afterwards  sued  by  A  for  the  remainder  of  the 
cattle  :  Sdd,  tliat  if  A  had  commenced  another  suit  agfunst  B,  his 
former  recovery  would  have  been  a  complete  bar  to  the  action,  and 
that  if  B  could  plead  the  former  recovery  in  bar,  so  could  C,  iriio 
clamed  immediately  under  him.     Cunningham  v.  Sarria,  5  Cal.  81. 

e.     What  maif  be  pleaded. 

110.  It  is  no  defense  to  a  note  given  by  one  partner  to  another, 
for  his  interest  in  land  held  jointly  by  both,  that  the  payee  of  the  oote 
had  deceived  the  maker  in  the  division  of  partnership  stock,  and  VM 


PLEADINGS. 


indebted  Uierefor  in  an  amount  equal  to,  or  greater  than,  the  snm  due 
on  the  note  ;  aa  such  division  has  nothing  to  do  wiUi  the  consideration 
of  the  note,  it  cannot  be  set  up  as  a  counter-ctaim  or  dufeide  to  the 
action  thereon.  If  Uie  defendant  baa  been  deceived  in  the  divinon  of 
the  stock,  he  should  file  bis  bill  for  discovery  and  account.  Case  v. 
Mtuxy,  6  Cal.  276. 

111.  An  answer,  that  denies  generally  all  the  allegations  of  the 
complaint,  is  equivalent  to  the  general  issue  at  common  law ;  under  it 
payment,  or  failure  of  consideration,  may  be  proved ;  it  admita  nothing 
under  our  statute  bat  the  execution  of  the  instrument  declared  on, 
and  cannot  be  stricken  out  as  sham  and  frivolous.  Brooks  v.  6 
Cal.  640. 

f.     Pendency  qf  another  action. 

112.  Tq  support  a  pica  in  abatement  founded  on  the  pendency  of   . 
a  prior  action,  it  is  necessary  to  show,  that  process  has  issued  in  aueh 
action.     If  process  baa  not  issued  there  is  no  suit  pending.      Weaver 
T.  Conger,  10  Cal.  233 ;  Primm  v.  Gray,  10  Cal.  522. 

g.     D^ects  in  service.  See  SbbVICE  OP  PROCESfl. 

113.  Where  an  eltzor  was  improperiy  appranted  to  serve  papers, 
the  appellate  court  is  not  the  tribunal  in  which  first  to  raise  the  ques- 
tion. It  should  have  been  made  in  the  court  recuving  the  officer's 
return  by  motion  to  quash  the  service  or  levy.  Tarver  v.  Billigram, 
2  Cal.  520. 

114.  In  that  por^n  of  the  Practice  Act,  providing  for  service  of 
non-rendents  by  publication,  it  is  declared  that  "  the  service  of  the 
summons  diall  be  deemed  complete  at  the  expiration  of  the  time  pre- 
scribed by  the  order  of  publication ; "  the  publication  only  effects  the 
service  of  the  summons,  and  the  defendant  is  entitled  to  forty  days 
to  answer  after  the  lapse  of  the  period  of  publication.  Orewdl  t. 
ffenda-son,  ^  Cal.  465. 

h.     Change  of  venue,  See  VfiSUE. 

115.  Where  a  motion  was  made  to  change  the  venue,  on  the  ground 
that  neither  of  the  parties  resided  in  the  district ;  where  no  objection 
was  made  in  the  answer,  and  nearly  six  months  had  elapsed  before  the 


otijection  was  taken ;  it  was  held  that  the  motion  came  too  late,  and 
was  properly  refased.     Ibortu  t.  Randall,  3  Col.  438. 

i.     IiUenenort,  See  Intbkvkhoxs. 

116.  Where  parties  improperly  iDtervene  in  a  soit,  the  objectku 
most  be  raised  in  the  court  below.  But  where  the  interrendon  was 
filed  and  the  pliuntiff  answered,  denying  the  allegations  contused 
therein,  and  the  parties  went  to  trial  upon  the  issue  made,  it  is  too 
late  to  object  in  the  appellate  court  that  the  proper  proceedings  were 
not  adupted  by  the  intervenors.     McKenty  t.  Gladwm,  10  Cal.  227. 

j.     Set  off. 

117.  To  entiUe  a  defendant  to  set  off  a  claim  against  the  demand 
of  the  plaintiff  he  must  set  forth  specifically  in  his  answer  the  nature 
oC  the  claim  which  be  intends  to  set  off,  and  where  this  is  not  done, 
evidence  cannot  be  given  to  support  the  claim  proposed  to  be  set  off. 
Bernard  t.  MuUot,  1  Gal.  368. 

118.  Where  a  party  obtains  a  note  after  its  maturity,  he  talces  it 
subject  to  all  subfflsting  eqmties  between  the  maker  and  the  payee, 
but  not  subject  to  such  as  subasted  between  the  maker  and  any 
intermediate  holder.     Vinton  r.  Crowe,  4  Cal.  S09. 

119.  As  a  general  proportion,  the  mere  existence  of  a  cross 
demand  will  not  Jostdfy  a  set  <^  in  a  court  of  chancery ;  there  most 
be  some  peculiar  circumstances,  based  upon  equitable  grounds,  to  war- 
rant the  court  in  interfering.    NagUe  v.  Palmer,  7  Cal.  543. 


PLEDGE. 

1.  Where  property  pledged  as  security  for  money  ndvanced  is 
nnconditionally  assigned,  the  pledgee  may  sell  at  any  time  without 
notice.     S^att  v.  Argenii,S  Cti.  151. 

2.  Personal  property  may  be  pledged,  mortgaged,  hypothecated, 
or  placed  in  trust,  upon  such  terms  and  conditions  as  the  parties  may 
agree  upon,  and  courts  of  law  will  be  governed  by  the  language  of  the 
contract  in  each  particular  case.     lb. 


3.  A  f&xty  wlto  pledges  negotiable  securities,  transferable  by 
doUrery,  loses  all  right  to  such  securities  when  traoBfeired  by  the 
pledgee  in  good  faith  to  a  third  party,  and  a  bona  fide  purchaser,  or 
subsequent  pledgee  may  hold  the  same  against  the  real  owner.  Coit 
T.  Humbert,  5  Cal.  260. 

4.  A  pledgee  has  a  lien  upon,  not  the  legal  title  to,  the  property. 
It  is  taken  as  security,  and  the  legal  title  remiuns  in  the  pledgor,  and 
if  any  loss  occur,  it  falls  upon  him.  If  tiie  debt,  to  secure  the  pay- 
ment of  which  the  pledge  is  made,  be  not  discharged  when  due,  the 
pledgee  does  not  obtain  an  absolute  tiUe  to  the  property,  but  has  the 
right  to  sell  it,  and  pay  himself  from  the  proceeds.  If  it  be  not  suf- 
ficient to  discharge  the  entire  debt,  the  pledgor  remains  liable  for  the 
deficiency.  Dew^  t.  Bourman,  8  Cid.  145.  See  Payne  t.  BentUy, 
8  Cal.  260,  overruling  this  case. 

5.  In  case  of  a  pledge,  the  pledgee  has  no  right  to  sell  the  article 
pledged  ontil  after  demand  and  notice.     Jb.  ^ 

6.  A  pledge  of  personal  property,  as  security,  operates  under  our 
etatate  as  a  mortgage,  and  passes  the  legal  Idtle  in  the  property  itself 
to  the  mortgagee,  subject  to  be  reinvested  in  the  mortgagor  upon  the 
performance  by  him  of  express  conditions  subsequent.  Papte  v. 
Smai^,  8  Gal.  260. 


POSSESSIOj!?.  , 

I.     Generally. 

a.  What  constitutes. 

b.  Of  chattels. 

c.  Of  lands. 

d.  Of  canals  and  ditches,  See  MiNiNO  Claims. 
fl.     Of  mining  clfums,  See  Misisa  Claius. 

f.  Who  cblrgeable  with  notice. 

g.  When  entitied  to. 
h.    AbandiRuneiit  of. 


Dcillizedoy  Google 


I.     OSRKBAU.T. 

1.  It  is  a  general  presumption  that  &  debtor  is  trusted  apOD  the 
fiHth  of  his  property,  and  his  possesion  of  property  is  pntnafaeie 
proof  <^  ownerelup.  Where,  therefore,  A  permits  B  to  deal  with  bis 
property  as  if  it  belonged  to  the  latter,  and  by  his  declaration  pennita 
others  to  be  misled,  such  declarations  must  be  considered  as  addressed 
to  every  one  in  pardcnlar  who  may  give  credit  upon  the  strength  of 
them,  and  A  mnst  be  concluded  by  them.  StsUer  t.  E<^b,  3  Cal. 
302. 

2.  Where  A  eeHs  oxen  to  B,  receives  part  payment  in  cash,  and 
an  endorsed  note  for  the  balance,  with  the  understanding  that  A 
shall  retain  a  hen  npon  the  oxen  until  the  note  be  paid,  and  for  this 
purpose  a  brother  of  A  hires  out  to  B  to  drive  tiie  oxen,  they  being 
lened  npon,  on  an  eiecutiou  agiunst  B,  it  is  field,  that  the  possession 
had  completely  changed,  and  that  A  had  no  lien  upon  them.  JBdm 
V.  Damart,  8  Cal.  454. 

3.  By  th«  15th  section  of  the  statute  of  frauds  (J  this  state,  it  is 
made  craolnuve  evidence  of  fraud  in  the  sale  of  goods,  unless  the  sale 
is  "  accompanied  by  an  immediate  delivery,  and  followed  by  an  actual 
continued  change  of  poesesdon."  So  where  a  merobant  sella  his  entire 
stock  of  goods  for  their  fair  value,  and  receives  full  pay  for  the  same, 
and  the  purchasers  rent  the  same  store,  and  employ  the  original  owner 

.  as  clerk  to  assist  in  selling  the  goods :  Meld,  that  this  is  but  construc- 
tive, and  not  "  actual "  possession.    FiUgerdld  v.  Chrham,  4  Cal.  289. 

a.     What  eonMtUut^a  poiteanon. 

4.  A  mere  survey  and  marking  lines  of  a  boundary,  without  an 
enclosure  of  tlie  premises,  is  not  a  possession  in  law,  unless  made  so 
by  complying  with  the  statute  in  reference  to  the  mode  of  maintaining 
posseaaoiy  actions  on  pnbUc  lands.     Bird  v.  Damitim,  7  C^.  297. 

5.  Where  A  dehvers  to  B  a  quantity  of  eogar  vpco  an  agreement 
that  B  should  repack  and  mix  the  same,  and  account  to  A  at  a  certun 
price,  and  that  tdl  obttuned  over  a  certain  price  should  be  divided 
between  the  parties :  Mdd,  that  the  contract  did  not  amount  to  a  sale, 
and  that  the  property  in  the  sugar  remfuns  ia  A.  Qoodaie  v.  Seatf 
ttdly  8  Cal.  27. 
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6.  FoBseaoon  te  preBomptiTe  endenee  of  title  in  laniJs,  but  it  mxmt 
be  ictna],  bvna  fide  ocenpfttiop,  a  aabjectioii  to  the  -will  and  control,  as 
contra^sdngniriied  from  the  mere  assertion  <^  title,  and  the  exercise 
of  casual  acts  of  ownership.  A  mere  entry  without  color  of  title, 
accompanied  hj  a  survej  and  marlcing  of  boundaries,  is  not  sufficient. 
If  a  partj  would  be  protected  to  the  extent  of  his  survej,  he  must 
comply  with  the  statute  in  regard  to  settlement  on  public  lands.  Mur- 
pky  T.  WaHingford,  6  CsL  648. 

7.  Possession  in  the  plaintiff  k  sufficient  to  enable  luni  to  recorer 
agunst  a  trespasser,  and  alUiough  a  higher  title  be  set  up,  Uie  failure 
to  sustain  it  will  not  operate  against  the  right  to  recover  damages. 
McCarron  ».  O'CmmeU,  7  Cal.  152. 

b.     Of  ckattdt. 

8.  The  rule  of  law  that  possession  of  personal  property  is  prima 
faeie  evidence  of  ownership,  is  uniform  in  its  application.  The  ques- 
tion of  ownership  of  a  vessel  forms  no  exception,  where  the  record 
does  not  disclose  that  there  are  other  owners.  Bailey  v.  New  World, 
2  CaL  873. 

9.  A,  being  indebted  to  B,  deHvered  to  him  a  quantity  of  lumber 
as  secnri^  for  payment  of  the  debt,  wtth  the  understanding  that  B 
should  sell  the  lumber  uid  pay  his  d*ebt  out  of  the  proceeds.  The 
lumber  was  afterwards  levied  upon  by  the  defendant  under  an  execu- 
tion in  bis  &vor  agunst  A  :  Held,  that  the  lumber  was  net  subject  to 
Beieure  under  an  execution  agiunst  A,  without  first  paying  his  indebt- 
edness to  B.     Swamtm  v.  SubUtta,  1  Cal.  123. 

10.  The  possession  of  a  servant  is  the  possession  of  the  master, 
for  the  purpose  of  Ttiaintaining  the  action  of  trespass  or  replevin,  and 
where  a  aherifi'  levies  upon  the  property  of  a  wrong  party  for  the  debt 

'  of  another,  having  notice  thereof,  the  taking  is  tortious,  and  no  demand 
is  necessary  before  bringing  suit.     Sedley  v,  Sa^g,  1  Cal.  160. 

11.  A  sale  of  personal  property,  capable  of  manual  dehvery,  unless 
it  be  accompanied  by  an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  poasesaicw,  is  void  as  against  subse- 
quent purchasers  in  goed  futh.     Vance  v.  Bot/nton,  8  Cal.  554, 

12.  A  vendor  having  pMsessiou  of  the  property  as  elerk,  or  as 


viarehou»6-num,  of  the  vendee,  renders  tbe  sale  fraudulent.  The 
mere  ch&nge  of  the  capacity  in  which  the  rendor  acts  white  in  pcnses- 
sion  of  the  goods,  will  not  save  the  sale  from  the  provisions  of  the 
statute.     lb, 

13.  The  change  of  poesesdon  necessaiy  to  rebut  the  inference  (rf* 
an  intention  to  defraud  creditors,  must  be  tubttaniidl,  bona  fide,  and 
exclusive  ;  and  consequently,  s  sale  or  assignment  will  be  coneadered 
fraudulent  and  void,  if  the  goods  be  left  upon  the  premises  of  the 
grantor,  and  in  his  apparent  disposal  or  custody.     lb. 

14.  Where  R  and  S  being  die  owners  of  a  team,  constantly  used 
by  them,  but  driven  by  one  L,  an  employee,  sold  and  delivered  the 
team  to  H,  for  a  full  consideration,  and  discharged  L,  the  driver,  who 
was  immediately  employed  by  H  to  drive  the  same  team,  who  then 
hired  the  team  to  B  and  S,  to  he  employed  in  the  same  buraness  as 
before,  it  being  kept  and  fed  at  R  and  S*s  stables  as  before  :  ffdd,  that 
there  was  no  such  actual  and  continued  change  in  the  possesraon  of  the 
property  as  to  take  the  case  oat  of  the  operation  of  the  statute  of 
frauds.     Burlhvrd  v.  Bogardua,  10  Cal.  518. 

15.  Our  statute  of  frauds  requires  sales  to  be  "  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual  and  continued  p(»sea- 
sion  of  the  property  sold."  The  fraudulent  vendor  cannot  remain  in 
possesion,  under  axtj  pretence  whatever.  The  statute  makes  certain 
facts  concluKve  evidence  ot  fr&nd,  and  whatever  mayor  may  not  be  the 
actual  intention  of  the  parties,  if  the  actual  facts  exist  which  are  con- 
templated by  the  law,  the  sale  is  void.  iStetoart  v.  Scannell,  8  Cal. 
80.     See  also.  Bacon  v.  Scannell,  9  Cal.  271. 

16.  FoBsesmon  of  a  personal  property  is  prima  facte  evidence  of 
ownership.  The  possession  by  the  servant  is  the  possession  of  the 
master.     Goodmn  v.  Qarr,  8  Cal.  615. 

17.  A  person  in  actual  possession  of  cattle  at  the  time  of  an  injury, 
may  mtuutain  an  action  for  any  injury  to  them  while  in  his  possession. 
Polk  ^  Benfsley  V.  Coffin,  9  Cal.  56. 

c.     Of  landt. 

18.  Lands  held  by  no  other  tenure  than  possession,  may  be  the 
legitimate  subject  of  contract,  and  in  equity,  sometimes  chattel  inter- 
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eets,  or  personal  propertj,  are  made  the  Bubject  of  epeoific  perform- 
&Dce.  A  contract  should  be  enforced  in  every  case  where  the  subject ' 
of  it  13  something  susceptible  of  Bubstautial  enjoyment;  provided,  the 
circumstances  surrounding  the  contract,  bring  it  within  equitable  rules, 
which  entitle  it  to  the  relief  sought,  and  where  the  remedy  at  law  is 
UQcertun  and  insufficient.     Johuon  t.  Mickett,  5  Cal.  218. 

19.  Prior  possession  of  public  lands  will  entitle  the  possessor  to 
maintain  an  action  against  a  trespasser ;  also  the  right  of  enjojnnent  of 
posseseiou  to  public  lands,  may  descend  among  the  effects  of  a  deceased 
person  to  Uie  executor  or  administrator,  and  the  right  of  deceased 
thereto,  be  conveyed  by  a  regular  sale  to  another.  Orover  v.  Hcacley, 
5  Cal.  885. 

20.  What  ia  actual,  and  what  constructive  posseseion,  in  many 
cases,  must  be  a  question  of  fact  for  the  jury.  It  would  be  a  great 
hardship  to  reqmre  a  party  in  eveiy  instance  to  enclose  his  lands  hy 
a  substantial  fence  ;  such  enclosure  would  be  evidence  of  possession, 
but  the  absence  of  it  would  not  be  conclusive  as  against  other  acts  rX 
pcssesuon.     (yOallaghan  r.  Booth,  6  Cal.  63. 

21.  A  lot  of  laud  in  the  harbor  of  San  Francisco,  lying  within  the 
line  of  streets,  as  lad  down  and  recognized  hy  the  city  on  its  official 
map,  being  in  actual  possession  of  a  person  who  claims  to  be  the 
owner,  cannot  be  taken  from  him  and  appropriated  to  the  public  use, 
without  the  payment  of  a  Just  compensation.  Gunter  v.  Q-eary,  1 
Cal.  462. 

22.  Where  the  grantor  of  the  defendant,  went  into  possession  by 
license  or  pemus^on  of  the  plaintiff's  agent,  his  possession  became 
that  of  the  plaintiff,  and  upon  this  prior  possession,  the  latter  is  entitled 
to  recover  ;  possession  is  pima  facie  evidence  of  ownership,  and  as 
between  two  parties  who  rely  upon  posseseion  solely,  the  presumption 
is  in  laror  of  the  first  possessor ;  so  that  proof  of  possession  by  a  clum- 
ant,  however  short,  will  entitie  him  to  recover.  Potter  v.  Knowlet,  5 
Cal.  87. 

23.  Possession  is  not  only  evidence  of  title,  but  ^ves  a  right  of 
action  against  a  mere  trespasser,  even  where  tide  may  be  shown  to 
exist  in  anotlier,  but  possesion  may  fiul  if  a  voluntary  abandonment, 


viUioat  the  iatenti{»i  of  retuming  be  ^own.     BeguetU  r.  Canfidd^ 
4  Cal.  278. 

24.  Poaaeenon  is  eTidenoa  i^  title  ;  and  tite  putj  in  posaesaiim 
ia  deeioed,  in  kw,  to  be  the  owner,  and  when  be  convejB  the  huid  to 
another,  he  is  deemed,  in  law,  not  to  oonrey  hia  eridence  of  tide,  bat 
the  title  itself,  i£  which  the  law  by  reason  of  snch  eridenee  adjudges 
him  the  owner  as  ag^nst  all  others  not  having  a  aap^or  tide.  Bird 
T.  Liti>ro»f  9  Cal.  1. 

25.  Foaaeenon  ia  always  prima  fiuM  evidesee  of  title,  «dA  proc^  oS 
piuH'  posaeaoon  ia  enough  to  mwntain  ejectment  ag^at  a  mora  naked 
treapasser.     HiUctdnKm  y.  PerUy,  4  Cal.  33. 

26.  To  enable  a  party  to  recover  lands  under  the  poaaeascMy  set 
of  thia  atate^  it  ia  neceaaai^  that  he  should  hare  complied  with 
ita  proviaioaa ;  one  out  of  poaaea^on,  and  having  no  interest  in  tJie 
improvements,  cannot,  by  making  a  survey  and  filing  afiSdavit  with  the 
county  recorder,  acquire  any  ri^t  of  posseaaioa  to  lands  in  the  actual 
poBsesaon  of  another,     ^eeiland  r.  Froe,  6  Gal.  144. 

27.  The  writ  of  reatitution  obtuned  in  an  action  of  forcible  eatij 
and  detmer,  doea  not  detemune  either  the  right  of  |woperty,  or  the 
right  of  poBseaaion,  and  constitates  no  defense  to  an  action  of  eject- 
ment.    Mitchell  V.  Sagood,  6  Cal.  148. 

28.  The  posMBGdon  of  pubho  land,  by  a  puty  having  it  enclosed, 
and  uang  it  as  a  pasture,  is  valid  witiiont  a  compliance  widi  the  pra- 
emption  laws  of  the  United  States,  or  the  poeaeaaoiy  laws  of  tfiis  atatt. 
Bradthaw  v.  Treat,  6  CaL  172. 

2d.  A  defendant  having  acquired  possesaitm  <^  land  &om  a  tenant 
of  pluntiiT,  with  a  knowledge  of  the  tenancy,  where  the  plaintifi*  bases 
his  right  to  recover  solely  on  the  fact  of  hia  poaseaaien  and  occupatioiL 
under  color  of  title,  and  not  upon  the  validly  of  hia  title,  is  not  in  a 
poffltion  to  deny  pifuntiff'a  right  of  recovery.  Andenon  v.  Parker, 
6  Cal.  197. 

80.  Where  A  purchases  land,  which  is  at  the  time  of  purchase  in 
the  actual  adverse  possesalon  of  B,  such  adverse  poaseaaion  will  be 
notice  to  A,  where  his  grantor  only  claimed  by  possession,  short  of 
the  period  fixed  by  the  statute  of  limitation.  Fatridge  y.  Me^nn^, 
10  Cal.  181. 
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31.  In  actions  of  ejeoteent,  prior  possesuoa  is  endeuce  of  title, 
aod  coDDot  be  niade  to  yield  to  mere  color  of  title,  or,  in  otiier  vords, 
to  that  vhich  a  not  titie.    Nvrrit  v.  Sutidl,  5  C&l.  249. 

52.  The  removal  of  an  enolosare  of  land  for  the  purpose  oT  replacing 
it  with  a  better  one,  is  no  OTidence  of  intention  to  abandon  the  prem- 
ises, bat  ia  direct  eyideace  of  the  contrary ;  an  entiy  with  foil  notice 
o(  the  plaintiff's  right  during  a  temporary  removal  of  his  encloaure, 
caonot  be  defended  on  the  ground  that  the  lands  were  imeDdoaed. 
Swettlamd  v.  EtU,  9  Cal.  556. 

53.  Where  a  plabtiff  had  possession  of  government  land  under  a 
deed  duly  recorded,  the  defendant  having  entered  with  notice  of,  and 
in  sabordinatioQ  to  the  pluntifF's  tide,  cannot  be  permitted  to  deny  it 
in  an  action  of  ejectment.     Sle^htnt  v.  Marafiddy  July  term,  1858. 

34.  A  person  having  poesesnoa  of  160  acres  of  government  land, 
under  the  act  of  April  11th,  1850,  having  had  the  same  surveyed,  and 
the  boundaries  designated,  when  occupying  any  portion  of  the  land, 
may  miuntain  an  action  of  ejectment  against  a  trespasser  tiiereon ; 
and  it  matters  not  whe&er  the  bottndaries  were  marked  before  or  aAer 
the  passage  of  tiie  act.     Tc^hr  and  wife  v.  Woodward,  10  Gal.  90. 

35.  The  possesnoa  of  one  tenant  id  Common,  is  possession  for  all ; 
but  tins  possession  in  one  for  all  ceases  tiie  moment  it  becomes  adverse 
to  the  others.    FfOridge  v.  MaEinn^,  10  Cal.  181. 

36.  When  a  p^y  relies  oa  possession  as  his  sole  endence  of  titie, 
^e  must  be  held  to  know  the  acts  of  those  through  whom  he  chums  ; 
and  if  he  clUms  the  benefit  o£  some  of  titeir  acts,  he  most  share  the 
responsibility  of  those  tiiat  may  be  agiunst  him.     lb. 

87.  The  occupant  of  land  may,  in  eveiy  case,  rely  upon  his  pos- 
session as  agunst  a  mere  ivespass^:,  and  the  fact  that  tiie  land  is  the 
public  doBiiuD  of  the  United  States,  or  luid  containing  precious  metals, 
will  afibrd  no  authority  to  strangers  or  third  persona  entering  upon  his  ■ 
ponession  except  in  the  cases  allowed  by  statute.  These  cases  are, 
jErat,  where  the  land  is  used  for  gracing ;  and,  aeOmd,  for  agricultural 
purposes.     FiUgardld  i,  Urton,  6  Cal.  308. 

38.  In  permitting  miners,  however,  to  go  apon  public  lands  occu- 
jued  by  others,  it  has  legalized  what  would  otherwise  have  been  a 


treepass,  and  the  act  cannot  be  ezteiul«d  by  implicalioQ  to  cases  Dot 
specially  provided  for.    lb. 

39.  In' an  action  for  the  recovery  of  land,  npon  «  claim  of  title 
based  upon  piior  uninterrupted  possession  for  seTeral  years,  such  pos- 
session ia  prima  facie  evidence  of  title,  &nd  this  principle  is  firmly  fixed 
in  all  common  la?  jurisprudence.     Sichs  v.  Daoit,  4  Oal.  67. 

40.  Possesion  is  prima  facie  evidence  rf  title,  and  proof  of  prior 
possession  is  sufficient  evidence  on  whicb  to  maintain  ejectment  against 
a  mere  naked  trespasser.     Winata  v.  Chrixty,  4  Cal.  70. 

41.  Prior  possession  of  a  plaintiff,  or  those  under  whom  he  claims, 
is  sufficient  to  maintain  a  recovery  in  ejectment.  No  demand  of  the 
premises  is  necessary  where  the  parlies  do  not  bear  the  relation  of 
landlord  and  tenant,  and  the  plaintiff  is  as  mucli  entitled  to  recover  the 
improvemcnte,  which  are  fixtures,  as  the  land.  I^Mivn  v.  Matftt, 
4  Cal.  209. 

42.  Where  a  plaintiff  chums  title  to  a  lot,  as  a  part  of  a  preemp- 
tion cl^m  to  land  located  by  him,  but  does  not  prove  an  enclosure  of, 
or  any  marked  and  visible  boundaries  embracing  &e  lot  in  dispute,  he 
cannot  susttun  his  action.  The  record  <^  the  pluntiff's  preemption 
chum,  would  not,  of  itself,  be  evideDce  of  a  right  of  possession.  Larue 
V.  Ga»Hm,  5  Cal.  164. 

43.  For  a  par^  to  recover  in  a  posaeesoTy  action,  he  must  estab- 
lish two  facts :  firtt,  that  he  was  in  actual  possession  at  the  time  of  the 
intrumon  complained  of ;  and,  teoond,  that  he  is  entitled  to  be  reinstat- 
ed in  the  possession  from  which  he  claims  to  have  been  illegally  evicted. 
SuHol  V.  H^um,  1  Cal.  254. 

44.  Where  a  person  enters  on  land,  with  no  higher  claim  of  tiUe 
thatt  that  which  the  law  presumes  &om  his  possession,  the  character 
of  the  improvement  mast,  in  a  great  measure,  depend  npon  the  locality. 

>  It  is  not  necessary  that  tjie  occupant  should  cultivate  the  property 
thus  clumed ;  it  is  sufficient  if  it  be  subject  to  bis  use.  Neither  is 
any  particular  kind  of  enclosure  required  where  a  par^  is  in  poeses- 
raoQ  of  land  marked  by  distinct  monuments  or  boundaries,  whetiier  the 
same  be  a  natural  or  artificial  enclosure.  Plume  v.  Seward,  4  Cal. 
94 ;  Cattro  v.  Oill,  5  Cal.  40. 
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45.  Clainung  title  to  th&  whole  tract,  the  poasessoQ  of  the  part 
occupied  will  draw  ailer  it  the  poseesaiou  of  the  whole.     lb. 

46.  Laying  off  the  premises  into  town  lots,  selling  the  same,  and 
ezerciaing  other  acts  of  ownership  over  them,  does  not  operate  as  an 
ahandonment,  but  taken  in  connection  with  other  acts  of  ownership, 
would  seem  to  strengthttn  the  occupant's  possession,     fb. 

d.     Of  cajiais  and  dU(^ea,  See  Mistsq  Claims. 

47.  Possession  gjves  title  only  by  presumption ;  when  the  posses- 
sion is  shown  to  he  of  pubH*  land,  the  doctrine  of  presumption  for  a 
hcenee  to  occupy  from  the  owner  will  be  presumed.  In  case  of  con- 
etruc  ting  ditches,  flumes,  and  canals,  for  the  purpose  of  conducting 
water  &om  natural  channels  to  supply  the  wants  of  miners,  poaseamon 
commences,  with  the  first  acts  of  ownership,  or  indications  of  an  inteiv- 
tion  to  appropriate  the  grounds  for  that  purpose  ;  the  survey,  planting 
stakes  along  the  line,  and  actually  commencing  the  work,  is  as  much 
possM^on  as  the  nature  of  tiie  subject  will  admit,  and  forms  a  series 
of  acts  of  ownership  which  must  be  conchisive  of  the  ri^t.  C<mger 
V.  Weavery  6  Cal.  648. 

e.     Of  mining  ehimi.  See  MiNmo  CL4IMB. 

48.  Aetna]  possession  of  a  portion  of  a  mining  claim,  extends  by 
construction  to  the  limits  of  the  claim,  where  it  is  held  in  accordance 
to  the  rules  and  customs  of  the  miners  in  the  neighborhood  of  such 
claim.    Sicks  v.  £eU,  8  Cal.  219. 

f.     W?io  hound  to  take  notice. 

49.  Where  a  party  has  an  equity,  and  also  actual  pOBses^on  of 
the  property,  a  purchaser  of  the  legal  tdUe  is  bound  to  take  notice. 
The  law  permits  an  equity  to  exist,  but  does  not  require  or  permit  it 
to  be  recorded  ;  and  when  the  party  holding  the  equity  does  all  the 
law  will  permit  him  to  do,  his  eqoity  will  be  protected,  and  all  who 
purchase  of  a  grantor,  out  ofpoiiesaon,  most  take  notice.  Possession 
under  an  equitable  claim,  infects  the  purchaser  of  the  legal  title  with 
notice  of  that  equity.  (See  Bird  v.  Denniton,  April  term,  1857.) 
Bryan  t.  Bamirez,  8  Cal.  461. 
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g.     W\o' entitled  to.  ■ 

50.  A  person  vho  liaia  the  legal  title,  and  the  present  right  (^poft- 
ses^a,  can  alwa;^^  piaeeaM^  ester  into  possesraon  Of  the  fmmiaea,  and 
cannot  he  held  liable  for  m>  dc^g  on  trespaes  or  ejectment.  If  h* 
veeaforce,  he  will  be  liable  fo  the  remedy  of  forcible  enbjr  and  detainer. 
Sbttderton  t.  Giwell,  8  Cal.  £81. 

h.    AiMtndmmeniof. 

51.  The  infwence  of  alMUidQnsimt.of  posaetaba  and  cl^,  may 
ariser  from  a  mgle  act,  as  well  as  from  a  series  ef  acts,  oontibued 
throngh  a'  long  spac6  of  tiue.  It  ia  a  &et  to  be  detennined  from  the 
particular  circumetances  of  the  case.  The  abandonmeDt  determine 
l^e  right  of  the  party  from  the  day  of  the  act,  and  ttie  property  ia  to 
him  aa  though  he  had  nerer  owned  or  occiqned  it.  J>ama  r.  Butlerj 
6  Cal.  510. 


POWER  OF  ATTORNEY. 

I.      C^ENRSAL    BSQQISItES. 
II.      To  COKTBY  RIAL   BglATt. 

III.    When  betocabls. 


I.    General  bbqdisitss. 

1,  A  poiver  of  attorney  given  "  to  attend  to  aU  business  affiuia 
appertaining  to  real  or  personal  estate,"  is  too  indefimte  to  sustwn  a 
transfer  of  real  estate.     Lord  t.  Sherman,  2  Cal.  5U1. 

2.  Ad  agent  authorized  by  power  of  attorney  to  wind  dp  and 
adjust  the  a9^  of  a  mercantile  house  in  the  city  of  New  York,  which 
had  been  conducted  in  the  name  of  his  principal,  derives  no  authority 
from  Such  power  of  attorney  to  bind  bis  pri&cipd  by  a  pronusmty 
note  given  on  purchase  of  real  estate.     Fitkery.  Saimoit,  1  CaL  418, 

S.    It  is  a  femiliar  principle,  that  general  words  in  powers  of  attc^ 
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1MJ  u«  liqut«d  aoA  oontn^ed  by. particular  terms  and  deaigoatioDB. 
Tbe  aadiority  graAtad  hj3  to  A,  <*  to  do  idl  acta  in  bis  name  ixn- 
cernmg  titeir  mitung  operaliooa,"  doea  not  aofhoriie  A  M  ngn  B's 
name  to  a  proauaeoiy  note,  erea  iritere.  the  mon«y  was  oBed  for  the 
poipoas  of  arrying  on  tfaw  j^t  imniiLg  operatioas.  Watkbum  v. 
Alden,  5  Cal.  46S ;  BiOinffi  t.  Afomw,  7  Oal  171. ' 

4.  An  anthority  to  an  agent  or  attorney  to  tagu  a  note,  n-  otlier 
ob^gatkm,  as  snretyf  canftrs  no  autbority  to  sign  as  a  joint  maier  or 
prinapal ;  the  anthority  must  be  used  in  the  manner  delegated.  Bfyan 
Y.  Berry,  6  Cal.  394. 

5.  -A  party  wbo  gives  his  povrer  of  attorney  to  anollier,  anthor- 
izing  Oie  latter  in  general  terms,  "  to  manage  and  transact  all  bn^ess 
mattersof  ereiy  nature  and  descriptien  in  w^ch  t  may  be  interosted," 
and  "  to  make,  execute  and  deliver  promissory  notes,  bills  or  bonds," 
vill  be  held  liable  for  all  such  secorities  executed  in  his  name  by  his 
attorney,  where  they  hare  reached  the  hands  of  innocent  holders, 
although  Uiey  mi^t  hare  been  made  for  tlie  private  indiridual  pui^ 
pose  of  his  attorney.   SeHman  r.  Potter,  6  Cal.  13. 

6.  It  is  a  well  established  rule  that  when  in  powers,  corenants, 
releases,  or  other  contacts,  a  several  interest  is  alone  expressed  and 
referred  to,  no  general  terms  mil  allow  the  meaning  to  be  extended  to 
a  joint  interest,  and  that  they  cannot  be  made  to  include  &  corenant 
which  the  principal  jomdy  held  with  another.  Jokruon  r.  Wriffht, 
6  Cal.  878. 


n.      To  CONTBT  KSAL  I8TATB. 

7.  A  power  iS  attorney  in  the  following  form  is  sufficient  to  enable 
tbe  attwney  thereby  constituted  to  conrey  real  estate ;  "  hereby  coo- 
finning  aU  sales,  bargains,  leases  or  contracts  of  all  desoriptioiis  what- 
•oerer  whidt  he  may  make  in  my  name  and  behalf,  and  empowering 
him  to  act  in  all  cases  in  which  I  may  be  ooncemed."  SulUvtm  T. 
Davu,  4  Cal.  291. 

8.  Under  a  power  aadiorising  the  attorney  "  to  sell  and  convey  " 
certun  lands,  where  the  attorney  otmreys  ttte  laitd  by  deed  wUiout 


POWER  OF  ATTORNEY. 


cotuideratum,  although  purportiDg  a  confflderatiffli  of  98,000,  soeh 
conveyance  is  void  and  has  no  operadre  force  between  the  parties. 
The  power  being  special,  and  the  deed  not  being  in  parsuance  of  the 
power,  could  pasB  no  title.     Dup(mt  t.  Wertheman,  10  Cal.  354. 

9.  Wliere  the  power  is  lunited  and  epecial,  it  cannot  be  extended 
by  implication,  and  where  land  has  been  sold  by  the  attomej,  and  tb« 
power  under  which  he  assumed  to  act  contuned  no  authority  to  sell 
land,  the  sale  and  conreyaoce  are  void,  and  conyey  no  title  to  the 
grantee.    Billings  r.  Morrow,  7  Gal.  171. 

10.  And  where,  in  such  caae,  a  settlement  was  afterwards  bad 
between  the  principal  and  attorney,  and  a  deed  of  ratification  made 
by  the  principal,  whereby  he  acknowledges  himself  held  and  bound 
by  all  the  acts  of  his  attorney,  rati^ing  and  confirming  whatsoever  he 
may  hare  done  in  his  principal's  name  and  under  his  seal,  the  deed  <€ 
ratification  must  be  held  to  go  no  further  than  the  attorney  was  author^ 
ized  to  go  by  the  power ;  neither  is  the  principal  bound  to  take  notice 
of  the  recorded  conveyances  made  by  his  attorney,  because  not  having 
given  authority  to  sell,  it  is  not  reasonable  to  suppose  that  his  agent 
would  transcend  his  authori^.     Ih. 

m.     Whbk  bbvocablb. 

11.  Where  a  power  of  attorney  has  been  lost  or  destroyed,  the 
attorney  may  continue  to  act  under  it  and  carry  out  the  intentiiMi  of 
the  principal,  as  it  was  not  the  paper  which  gave  the  power  but  tiie 
will  of  the  person  who  executed  it.  The  power  of  attorney  being 
once  made,  its  existence  may  be  shown,  and  the  power  continue,  so  as 
\o  carry  out  the  object  of  both  principal  and  agent ;  and  where  the 
power  is  coupled  with  an  interest,  upon  proper  allegations,  sustained 
by  uneqmvocal  proofs,  a  court  of  equity  would  restrain  its  revocation, 
and  enable  the  attorney  to  execute  the  trust ;  where  he  has  vested 
rights  founded  upon  a  good  consideration  be  is  entitled  to  protection. 
Poaten  v.  Ra*%me,  6  Cal.  467. 

12.  Where  an  authoritf,  or  power,  is  coupled  with  an  mterest,  or 
when  it  is  f^ven  for  a  valuable  conaderation,  or  when  it  is  »  part  of  a 
secority,  then,  unless  there  is  an  express  stipulatioa  that  it  shall  be 


revocable,  it  is,  &om  ita  om  nature  and  character,  in  contemplatioa 
of  law,  irrevocable,  whether  it  is  expressed  to  be  so  upon  tite  foce  of 
tiie  iDfitrunieat  conferring  the  authority,  or  not.  Marnavk  t.  Pioehe, 
8  Cal.  522. 

13.  Where  an  agent,  for  the  oollectian  of  debts,  or  tiie  sale  of 
property,  advances  money  to  hia  principal  before  he  collects  the  debt, 
or  sells  the  property,  it  most  be  presumed,  from  the  nature  aod  char- 
acter of  the  transaction,  that  the  parties  intend  the  agent  shall  have 
a  lien  for  his  advances,  unless  there  is  an  express  stipalation  to  the 
contrary.  It  makes  no  difference  whether  the  advances  be  made 
before  (v  after  the  power  is  ^ven,  bo  they  are  approved  by  the  prin- 
cipal,    lb. 


PRACTICE. 
I.    Fleadikqs. 
n.    Flbadisqs  Ain)  fboceedibos  in  chancery,  See  Chah- 

CERT. 

in.    Trial  and  jTrDSMBST,  See  Trial  ahd  its  incidents. 
IV.    Parties  to  actions. 

V.      AtTOKNETS,   See  AnOKNEYS. 
VI.       OONTINTANCa, 

Vn.  Notice,  See  Notice. 

VIII.  Mechanics'  liens,  See  Mechanics'  liens. 

IX.  Bill  of  particitlars. 

X.  Return  of  process. 

XI.  Arbitration,  Sec  Arbitration. 

XII.  Rehbarixs. 

XIII.  Appeals,  See  Appeals. 

XIV.  Statement  on  appeal.  See  Statement  on  appeal. 

I.    Pleadings. 

1.  The  statute  fixing  the  time  for  filmg  papers  is  merely  directory, 
and  the  court  has  always  the  power,  in  the  exercise  of  a  proper  dis- 
cretion, to  extend  the  time  fixed  by  law.     Wood  v.  Forbet,  5  Cal.  62. 


2.  The  ndwtitatioo  <^  papers  ia  tima^  witkin  &e  discretion  (f  tbs 
court,  and  no  notice  of  the  iaoti<»i  to  apply  for  it  need  be  ^t«i. 
Benediet  r.  Cozzeas,  4  Cal.  881. 

8.  The  plaintiff  has  the  right  to  file  an  amended  or  Bnpplementsl 
bill,  vithout  leave,  at  any  time  before  answer.  WUaon  r.  Jtoa^,  4 
Cal.  362. 

4.  The  appearance  of  a  defendant,  and  hia  cooseat  fixing  the  tune 
of  trial,  is  a  wfuver  of  his  right  to  be  broaght  in  by  c<Hnplaiat  and 
Bummons.     Cronite  t.  CarghiUf  4  CaL  120. 

6.  Under  the  act  regulating  proceedings  in  eiyil  cases,  a  party  is 
not  required  to  deny  the  gennineness  of  an  endorsement  under  oath. 
Youngt  Y.  Bell,  4  Cal.  201. 

6.  The  Btatnte  expressly  says,  that  the  defendant  "  may  file  an 
answer  at  any  lime  before  judgment  is  made  final,"  and  an  answer 
filed  before  that  time  is  sufficient.    Stevm$  t.  Rost,  1  Cal.  94. 

7.  Where  a  defendant  demurs  to  a  complfunt,  and  the  demurrer 
being  overruled,  afterwards  pleads  to  the  merits,  tite  plea  is  a  waiver 
of  the  demurrer  upon  which  no  pomt  can  afterwards  be  made.  J>« 
Boom  V.  Prieidy,  I  Cal.  206 ;  Puree  t.  Mintiim,  1  Cal.  470 ; 
Brooki  y.  Mintum,  1  Cal.  481. 

II.      pLEADIKaS  AHD  PBOCEEDIITGB   IH  CHABCSRT. 

8.  A  sale  of  land  made  in  Califomia,  prior  to  1850,  must  be  gov- 
erned by  the  rules  of  the  civil  law,  and  when  made  by  the  use  of  gen- 
eral terms,  implies  an  obligation  on  the  part  of  the  seller,  to  deliver 
the  purchaser  possession,  and  to  defend  such  possesion ;  and  as  long 
as  the  purchaser  retains  posaessioQ  he  cannot  complain  of  tiie  seller, 
or  claim  a  recision  of  the  contract,  although  the  seller  bad  no  tiUe, 
nor  can  he  resist  the  payment  of  the  purchase  money  while  he  retains 
the  possession,  nor  until  he  is  evicted  by  process  of  law ;  so,  wfaiere 
the  seller  brings  suit  to  recover  the  purchase  money,  in  which  suit  the 
purchaser  filed  a  cross  bill  setting  up  a  defective  title,  the  cross  bill 
should  be  disnussed,  without  prejudice,  when  it  nught  operate  to  bar 
his  actioD  hereafter  in  the  event  of  his  eviction.  Fowler  v.  Smith,  2 
CaL  668. 
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9.  Id  ohanoery  oases  thtt  eaprane  court  has  to  exunine  the  fiusta, 
and  is  not  concladed  hj  tixe  finding  of  the  chancellor.  The  statute 
waa  intended  for  oases  in  wluch  the  trial  by  the  judge  supplied  the 
place  of  a  trial  hj  jury,  where  the  parties  consent  to  it ;  in  chancerj 
cases,  parties  are  net  entitled  to  a  trial  b;  jury.  Walker  t.  Sedg- 
wick, 5  Cat.  192. 

10.  Where  a  bill  in  eqai^  is  inartificiallj  drawn,  and  the  pltuotiff 
mistakes  the  {Hrsjer  for  lus  specific  object  of  relief,  under  the  general 
prayer  for  relief,  the  court  may  disregard  the  nustake,  and  grant 
such  relief  as  will  conform  to  the  bill.  Truehod}f  t.  Jacobton,  2 
Cal.  269. 

11.  Where  an  assessment  is  lud  upon  land  in  the  city  of  San 
Francisco,  it  Is  not  within  the  province  of  a  court  to  interfere  aud 
order  a  sale  of  the  liuid  by  a  decree  rendered  in  an  injunction  suit, 
instituted  by  the  owner  of  the  land  for  the  purpose  of  prevendng  a 
sale  under  an  ordinance  of  the  city.  Weber  t.  San  I^ancitco,  1 
Cal.  455. 

12.  In  chancery  cases,  the  court  has  the  right  to  direct  a  special 
issue  of  material  facts  to  be  framed  and  submitted  to  a  jury,  although 
objection  be  made  by  one  of  the  parties.  The  verdict  of  the  jury  is 
but  advisory,  and  not  conclusive  upon  the  chancellor.  /Still  v.  Saun- 
der»,  8  Cal.  281. 

13.  Where  a  motion  to  dissolve  an  injunction  is  made  upon  bill 
and  answer  alone,  the  general  rule  is  to  dissolve  the  injunction,  if  the 
answer  denies  the  equities  of  the  bill.  There  arc  exceptions  to  the 
rule,  but  they  depend  upon  the  special  oircumstauces  of  particular 
cases.     Q-ardner  r.  Perkim,  9  Cal.  553. 

m.    Trial  and  jcdshbkt. 

14.  A  judgment  by  default  will  not  be  disturbed,  on  the  groond 
that  the  affidavit  of  publication  is  not  sufficient  for  the  purpose  of 
effecting  service  en  the  defendant.     Gutf  v.  Ide,  6  Cal.  100. 

15.  Upon  the  trial  of  an  issue  of  fact  by  llie  court,  its  decisions 
shall  be  ^ven  in  writing,  and  filed  with  the  clerk  within  t«Q  days  after 
the  trial  takes  place.    In  {^visg  the  decision,  the  &ctB  fiiund  and  the 


coDcluaians  of  law  shall  be  separately  stated ;  the  deciaon  of  tiie  conrt 
shall  be  ihe  basis  of  the  judgment  in  the  same  danner  as  the  verdict  of 
&  jurj,  and  without  such  finding  and  deciaoD,  the  judgment  cannot 
stand.  This  rule  does  not  apply  to  judgments  by  default.  Rtaaell 
V.  Amacbry  2  Cal.  805 ;  Soagland  t.  Clary,  2  Cal.  474;  Bnwn  v. 
Brovmy  3  Cal.  Ill ;  Wheeler  v.  Ba^t,  3  Cal.  284. 

16.  The  pltuntiff  always,  in  contemplation  of  law,  has  the  affirma- 
tive, and  bae  the  right  to  open  and  conclude  the  case.  Benham  v, 
Boive,  2  Cal.  387. 

17.  To  authorize  the  supreme  court  to  review  the  decision  of  the 
court  below  denying  a  nonsuit,  it  must  appear  from  the  record,  that 
the  defendant  took  a  proper  esception  to  the  denial  at  the  time  of  the 
trial.     Ringgold  v.  Haveiiy  1  Cal.  108. 

18.  Where,  on  the  trial,  the  pltuntiff  read  in  evidence  the  plead- 
ingB  in  the  cause,  and  rested  his  case,  the  court  rightblly  refused  to 
admit  any  witnesses  to  be  exanuned  on  the  part  of  the  defendant,  where 
his  answer  did  not  deny  the  facts  alleged,  and  was  argumentative  and 
bad  in  many  particulars.     Cormn  r.  Patch,  4  Cal.  204. 

19.  Where  the  endorsements  of  notes  sued  upon  are  not  denied 
with  sufficient  certainty  by  the  answer,  and  where  no  objection  was 
made  to  their  introduction  in  evidence,  the  plaintiff  was  warranted  in 
supposing  the  objection  was  waived,  and  a  subsequent  motirai  for  a 
nonsuit  was  a  surprise  upon  him  which  the  court  should  have  relieved, 
by  admitting  further  testimony.    Pinhham  v.  McFcaiaiid,  5  Cal.  137. 

20.  The  power  of  opening  a  case,  after  it  has  been  once  submitted, 
rests  in  the  sound  discretion  of  the  court  hearing  the  cause.     lb. 

21.  The  power  to  grant  a  change  of  venue  has  heretofore  been 
considered  discretionary  with  the  court  having  jurisdiction  of  the  cause. 
But  the  rule  has  been  materially  altered  by  the  act  of  May  15tb, 
1854,  by  the  38d  section  of  which  an  appeal  is  given  &om  an  order 
rcAising  to  change  the  place  of  trial  of  an  action  or  proceeding,  after 
a  motion  is  made  therefor,  in  cases  provided  by  law,  or  on  &e  ground 
that  a  judge  is  disqualified  from  hearing  or  trying  the  same.  So, 
where  by  the  affidavit  it  appears  that  a  fair  and  impartial  trial  cannot 
be  had,  or  the  existence  of  bias  or  prejudice  on  the  part  of  the  judge 


is  shown,  aa  &  matter  of  right,  a  change  of  reone  should  be  granted. 
People  V.  Lee,  6  C«L  353. 


IV,      PARTIBa  TO  ACnOKS. 

22.  Where  the  defendant  calls  the  pl^oti^  ae  a  witness,  under 
section  296  of  tiie  Practice  Act  of  April  22d,  1850,  and  the  latter 
testifies  to  new  matter  not  responsive  to  questions  put  b;  the  defendant, 
Uie  defendant  ma;  be  swom  on  his  own  behalf,  in  response  to  auch 
new  matter.     Jhoindle  v.  Henriquet,  1  Cal.  337, 

23.  Bj  section  167  of  the  Practice  Act,  judgment  maj  be  given 
for  or  against  one  or  more  of  several  pluntif^,  and  for  or  against  one 
or  more  of  several  defendants,  and  it  may  determine  the  ultimate 
rights  of  the  parties,  on  each  side,  as  between  themselves.  In  an 
acdon  against  several  defendants,  the  court  may,  in  its  discretion,  ren- 
der judgment  against  one  or  more,  leaving  the  action  to  proceed 
against  the  others,  whenever  a  several  judgment  may  be  proper. 
Acquittal  v.  OrmeU,  1  Cal.  191;  Rme  v.  CkaruSer,  1  Cal.  167. 

24.  The  operation  of  the  SOth  section  of  the  act  "  defining  the 
manner  of  commencing  civil  actions,"  is  intended  to  include  artificial 
as  well  as  natural  persons.  Douglas  v.  Pacific  M.  S.  S.  Co.,  4 
Cal.  304. 

25.  In  an  action  against  an  administrator  on  an  instrument  of 
writing  executed  by  the  intestate,  the  statute  does  not  require  him  to 
deny  the  signature  under  oath ;  it  must  be  proved  on  the  trial.  BeaOi 
V.  Lent,  1  Cal.  410. 

V.       ATTOaSBYS. 

26.  An  appearance  entered  by  an  attorney,  whether  authorized  or 
not,  is  a  good  and  sufficient  appearance  to  bind  the  party,  except  in 
those  cases  where  fraud  has  been  used,  or  it  is  shown  that  the  attorney 
b  unable  to  respond  in  damages,     S:tydam  v.  Pitcher,  4  Cal.  280. 

27.  Mistake  of  counsel  ia  never  a  ground  of  error.  The  appear- 
ance of  a  licensed  attorney  and  counselor  is  prima  facie  evidence  that 
he  has  been  retfuned  in  the  cause,     lb. 
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28.  An  appearance  b/  attorney,  at  commoa  law,  and  by  the 
express  letter  of  oar  statute,  amounts  to  an  acknowledgment  or  waiver 
of  service.    lb. 

VI.    Continuance. 

29.  Where  the  affidavit  for  a  continuance  discloses  no  diligence  on 
the  part  of  the  applicant,  and  where  the  proof  which  is  deagned  to 
be  obtuned  by  the  delay  would  constitute  no  defense,  the  apj^catioQ 
must  be  denied.     HeadXey  v.  Stirling,  2  Cal.  470. 

30.  An  agreement  of  counsel  in  the  district  court  for  a  contio- 
uance  of  a  cause,  when  not  reduced  to  writing,  ought  not  to  be 
regarded  by  the  court.     PeraUa  t.  Mariea,  3  Cal.  185. 

VII.    Notice. 

SI.  Where  notice  of  argument  in  the  supreme  court  has  been 
given  by  the  appellant,  Uie  respondent  may  move  for  an  affirmance  of 
the  judgment  ex  parte,  although  he  has  ^ven  no  notice  of  argument. 
Constant  y.  Ward,  1  Cal.  333. 

32.  In  cases  on  appeal  or  otherwise,  where  the  statute  requires 
notice  to  be  given,  where  both  parties  appear,  the  full  object  of  the 
notice  is  accomplished,  and  it  is  immaterial  whether  notice  was  ^^n ; 
no  notice  whatever  need  be  shown.    McZttran  v.  Skartzer,  5  Cal.  70. 

VIII.    Mbchanics'  lienb. 

33.  Where  a  material-man  fails  to  record  his  lien,  in  accordance 
with  the  requirements  of  the  statute,  he  is  not  entitled  to  the  benefits 
of  its  provisions.     Walker  v.  Haust-Mijo,  1  Cal.  183. 

34.  A  coort,  in  rendering  a  judgment,  must  conform  to  the  verdict 
of  the  jury,  and  where  it  renders  judgment  essentially  different  from 
the  verdict  of  the  juiy,  it  is  error  and  the  judgment  will  be  set 
aside.    Xb. 

IX.    Bill  of  particulars. 

35.  ^Vhere  a  defendant  is  not  satisfied  with  a  bill  of  particulars, 
because  it  is  defective,  either  in  form  or  substance,  or  because  it  is  not 


rerified  b;  the  plaiatiff,  he  should  immediately  retara  it,  or  more  the 
court  for  a  further  or  amended  bill.  It  is  too  late  to  object  on  the 
tiial  that  it  is  not  verified.     Dernmon  v.  Smith,  1  Cal.  437. 

X.    Return  of  process. 

36.  In  case  of  the  irregular,  appointment  of  an  elisor,  objection 
should  be  made  in  the  court  receiving  the  officer's  return,  b;  a  motion 
to  qnash  the  service,  or  levy,  and  not  for  the  first  time  in  the  appel- 
late court.     Tamer  v.  Billagram,  2  Cal.  520- 

XI.  Arbitration. 

37.  A  submission  of  a  cause  t«  arbitration,  operates  as  a  discon- 
tinuance, and  the  suit  ceases  to  be  pending  in  court ;  but  a  eubnusaon 
to  referees  does  not  have  this  effect,  but  the  suit  still  remains  pending, 
and  a  judgment  may  be  entered  on  the  referee's  report,  in  lihe  man- 
ner as  upon  the  verdict  of  a  jury,     (runter  v.  Sanchez,  1  Cal.  41). 

XII.  Bebbaring. 

38.  The  supreme  court  may,  after  its  judgment  has  been  pro- 
nounced, but  before  the  remittitur  has  been  filed  in  the  court  below, 
grant  an  order  for  a  rehearing.     Qrogan  v.  Ruckle,  1  Cal.  193. 

Xni.    Appeal. 

39.  An  appeal  will  not  he  b<aa  an  order  of  the  court  refusing  to 
set  aside  a  previous  order  made  in  the  cause ;  the  appeal  should  be 
taken  upn  the  previous  order  itself.     Steams  v.  Marvin,  3  Cal.-376. 

XIV.     Statement  on  appeal. 

40.  Where  no  statement  of  Qie  grounds  on  vhich  tlie  appellant 
relies  for  a  reversal  of  the  judgment  of  the  court  below  has  been 
annexed  to  the  record,  the  appellate  court  can  look  only  to  tiie  judg- 
ment roll,     miaon  v.  Middleton,  2  Cal.  54. 
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41.  The  judge  who  fligns  a  statement,  must  ceriifj-  it  to  be  correct, 
or  it  muBt  be  disregarded.  Cower  v.  Chate,  July  Term,  1855,  (not 
reported.) 

42.  B;  the  27lBt  sectioD  of  the  act  t«  regulate  proceedings  in 
civil  cases,  it  is  provided  that,  *'  on  the  trial  in  the  court  below,  any  ' 
party  may  require  the  clerk  to  take  down  the  testimony  in  writing ; 
when  so  taken  down,  it  shall  serve  aa  a  statement  of  fact«,  unless  the 
parties  afterwards  agree  to  one."  It  appears  conclusively  that  the 
le^slature  intended  to  impose  this  responsibility  upon  the  clerk,  and 
to  substitute  a  transcript  of  the  evidence  under  his  seal  for  a  bill  of 
exceptions,  where  no  bill  or  case  has  been  agreed  upon  by  the  parties 
or  signed  by  the  court.     Ingraham  v.  Gildermetter,  2  Gal.  161. 

43.  To  bring  the  rulings  of  the  court  during  the  progress  of  Uie 
tnal  under  review,  in  the  appellate  court,  a  party  must  make  ont  a 
statement  of  facte  in  conformity  to  sections  271,  272,  287  and  288  of 
the  Practice  Act  of  1850.  The  clerk  of  the  court  is  not  authorized 
to  state  what  decisions  the  court  did  or  did  not  make  during  the  trial. 
GurUer  v.  Geary,  1  Cal.  462 ;  Fierce  v.  MintSm,  1  Cal.  470. 


PRIVATE  PBOPEETT  FOE  PUBLIC  USES,  See  Corpoiutioss. 

1.  A  muQcipal  corporation  cannot  take  property,  in  the  poaseesion 
of  another,  for  public  purposes,  without  making  adequate  compensation, 
where  the  title  ia  not  in  the  city.     Gunier  v.  Geary,  1  Cal.  462, 

2.  Where  a  municipal  corporation  seeks  to  take  property  of  an 
individual  for  public  purposes,  compensation  must  bo  made  in  advance, 
or  a  fund  must  be  provided,  out  of  which  compensation  can  be  made 
BO  soon  as  tho  amount  can  be  determined.  The  property  of  the  citi- 
ten  cannot  be  taken  from  him  without  amplo  means  of  remuneration 
are  provided.     Colton  v,  Rotsi,  9  Cal.  595. 

3.  Private  property  cannot  be  taken  for  public  use  without  just 
compensation  being  made  therefor,  and  such  compensation  must  be 
made  befoi-c  the  citizen  coo  he  divested  of  his  ri^ta.     It  a  not  suffi- 
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cient  that  tbo  lav  points  ont  tiio  mode  hy  whioh  the  damage  may  be 
aacertained,  and  provides  the  partp^  with  a  remedy  to  enforce  his  rights  ; 
no  snch  obligation  ctm  be  imposed  upon  him ;  he  is  entitled  to  the 
damages  he  has  sustaiaed,  withoat  resorting  to  a  legal  tribunal  to 
enforce  the  payment.     San  FrancUco  v.  Scott,  4  Gal.  114. 

4.  Before  the  citizen  can  bo  divested  (}f  his  rights,  all  the  steps 
required  by  the  charter,  for  opening  streets  or  appropriating  private 
property  to  public  uses,  must  be  properly  and  legally  taken  to  dedicate 
the  land  to  public  us3.     Jb, 


PROTEST. 


I.    Notice  of,  what  to  contain. 

a.  How  and  when  served. 

b.  Evidei^e  of  service. 

II.  SUFFICIEMCY  OF  DEMAND. 


I.      NOTICB  OP,   WHAT  TO   CONTAIN. 

1.  No  precise  words,  or  particular  form  are  required  in  tiie  notice 
to  be  ^ven  to  the  endorser  of  a  promissory  note,  or  bill  of  exchange, 
of  its  dishonor.  It  is  sufficient  if  it  appear,  or  can  reasonably  be 
inferred  from  the  notice,  that  tiie  noto  or  bill  has  been  duly  presented 
for  payment,  and  has  been  dishonored.  Stoughton  v.  Swan,  4  Cal. 
213. 

a.     Sow  and  when  served. 

2.  Where  a  note  fell  due  and  was  duly  presented  for  payment  on 
the  ISth  day  of  a  month  and  protested  on  the  same  day,  but  the  notice 
to  the  endorsers  stated  the  demand  to  have  been  made  on  the  14th, 
a  day  aftor  it  fell  due,  the  notice  was  held  to  be  insufficient  and  tLe 
endorsers  discharged.     Tevia  v.  Wood,  5  Cal.  394. 

S.  Notice  of  demand  and  non-payment  should  be  served  personally 
npoD  the  defendant  residing  in  the  same  city  where  the  note  is  held, 


and  service  through  the  post  office  is  not  effectual  to  charge  an  eodotser ; 
one  imting  his  name  under  the  words, "  bolden  on  the  within  note," 
is  an  endorser,  and  entitled  to  notice  of  demand  and  Don-payment. 
Vance  v.  CoUins,  6  CaL  435. 

4.  Notice  of  demand  and  non-payment  maj  be  dispensed  with  by 
express  waiver,  or  by  any  act  which  will  amount  to  a  waiver.  Min- 
turn  V.  Fisher,  7  Cal.  573. 

b.    Evidetwe  of  tervice. 

5.  By  the  5th  section  of  the  act,  concerning  notaries  public,  notes 
are  made  protestable,  and  by  the  10th  section,  the  protest  of  a  notaiy 
is  expressly  made  eridence  of  demand  and  non-payment  of  notes,  aa 
weU  as  non-acceptance  of  bills.  The  seal  of  a  notary,  made  fay  an 
impression  on  paper  only,  and  not  upon  wax,  is  sufficient.  It  is  the 
impression  or  stamp,  and  not  the  wax,  wluch  ^ves  character  to  the 
instrument.     Connolly  v.  Goodwm,  5  Cal.  220. 

II.    Sufficiency  of  dxhand. 

6.  The  general  rule  as  to  presentment  and  demand  of  commennal 
paper,  having  days  of  grace,  is,  that,  the  presentment  and  demand 
must  be  made  within  reasonable  hours  during  the  last  day  of  grace. 
For  the  purpose  of  fixing  the  liability  of  endorsers,  the  note  or  bill  Is 
payable  on  demand  at  any  time  during  those  hours.  Where,  by 
the  eatabhshed  usage  of  trade,  bamiess  transactions  are  limited  to  cer- 
tain stated  hours,  the  presentment  and  demand  must  be  made  witliin 
those  hours.  If  no  place  of  payment  is  designated  in  the  note  or  bill, 
the  presentment  and  demand  may  be  made  either  at  the  place  of  busi- 
ness, or  residence,  of  the  maker  or  acceptor ;  if  at  his  place  of  busi- 
nesB,  it  most  be  within  the  usual  business  hours ;  if  at  his  readence, 
then,  within  those  hours  when  the  maker  or  acceptor  may  be  presumed 
to  be  in  a  condition  to  attend  to  bu^ess.  McFarland  v.  Pico,  8  Cal. 
626. 

7.  Notice  may  be  given  to  the  endorser,  or  other  parties  entitled 
to  notice,  immediately  after  presentment  of  the  note  or  bill,  and  reiusal 
of  payment,  although  it  is  not  necessary  that  such  notice  should  be 
^ven  until  the  foUowbg  day.     lb. 
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8.  No  precise  form  of  words  is  necessary  to  constitute  the  notice. 
It  will  bo  snfficient  if  it  informa  the  party  to  whom  it  is  gireD,  either 
in  express  terms,  or  hj  necessary  implication,  that  the  note  baa  been 
duly  presented  at  its  maturity,  and  dishonored.     lb. 

9.  In  case  of  a  draft,  drawn  by  the  preudent  and  secretary  of  an 
incorporated  company  on  the  treasurer  of  sud  company,  no  notice  of 
presentation  and  non-payment  is  necessary.  Deimis  v.  Table  Moun- 
tain Water  Co.,  10  Cal.  369. 

10.  Where  A,  the  paying  teller  of  a  bank,  makes  his  check  to  B, 
on  the  same  bank,  dated  the  first  of  a  month  and  payable  on  the  t5th 
of  the  same  mon^i,  and  the  check  is  presented  to  such  teller  at  the 
bank  on  the  15th  for  payment,  and  payment  refused,  held  that, 
although  the  same  was  not  protested,  nor  any  notice  <^  non-payment 
given,  yet  A  was  liable  thereon.    Minium  v.  Fi»h£r,  7  Cal.  578. 


PUBLIC  LANDS,  See  Land  grants. 

1.  The  provi^ons  of  the  statute,  conferring  a  possessory  right  to 
lands,  not  exceeding  one  hundred  and  sixty  acres,  belonging  to  the 
United  States,  require  that  the  lands  shall  be  unoccupied ;  that  the 
cltum  te  such  land  mnst  be  marked  out ;  that  the  person  wishing  to 
entitle  himself  to  the  benefits  of  the  act,  must  have  occupied  and  ac- 
tually settled  npon  the  same,  and  made  improvements  thereon  to  the 
value  of  $100,  and  that  he  shall  not  neglect  to  occupy  or  cultivate 
the  land  claimed  for  the  period  of  three  months.  The  true  doctrine 
in  relation  to  such  cases  is,  that  where  a  number  of  acta  are  to  be  per- 
formed, in  virtue  of  which  a  right  accrues,  the  time  of  performance 
of  the  last  act,  when  all  have  been  performed  in  good  faith,  relates 
back  to  the  commencement  of  the  series  of  acts  which  create  the  right, 
so  as  to  make  it  perfect  when  the  first  act  was  commenced.  Sam*  v. 
Stark,  4  Cal.  412. 

2.  One  who  locates  upon  the  public  lands,  with  a  view  of  appro- 
priating them  to  his  own  nse,  becomes  the  absolute  owner  thereof,  as 
against  every  one  but  tiie  government,  and  is  entitled  to  all  the  priv- 
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ilegea  and  incidente  wliich  appertun  to  the  soil ;  the  party  in  poa8e»- 
sion  is  deemed,  in  law,  to  be  the  owner,  and  when  he  conveys  the  land 
to  another  he  is  deemed,  in  law,  not  to  conrey  bis  evidence  of  title, 
bat  the  title  itself.     Palridge  y.  Townaend,  Jul;  term,  1858. 

3 .  If  San  Francisco  had  become  a  pueblo  previous  to  the  couqnest, 
and  was  invested  with  the  rights  incident  to  such  character,  the  lands 
within  its  limits  still  continued  a  portion  of  the  public  domain.  Wood- 
worth  V.  FuiUm,  1  Cal.  295. 

4.  The  United  States,  by  the  conquest  of  California,  acquired  an 
inchoate  and  imperfect  title  to  all  of  the  national  domain  of  Mezico* 
situated  within  that  territory,  which  was  perfected  by  the  treaty  of 
peace ;  and  neither  Mexican  nor  American  officers  had  any  power, 
under  the  previously  existing  laws  of  Mexico,  or  under  any  laws  of  ttie 
United  States,  to  grant,  seU,  or  in  any  way  dispose  of  any  portion  of 
the  national  domain,  which  bad  thus  been  transferred  &om  Mexico  to 
the  United  States.    2b. 

5.  The  American  alcalde  having  no  power  to  convey,  and  it 
appearing  on  the  face  of  the  papers  that  he  made  the  deed  by  color  of 
his  office,  the  grantee  was  chargeable  with  a  knowledge  of  these  facts, 
a::d  his  title  is  not  even  colorable.     7(. 

6.  In  reference  to  tbe  ownership  of  the  public  lands,  the  Uiuted 
States  occupies  the  position  of  any  private  proprietor,  widi  the  excep- 
tion of  an  express  exemption  from  state  taxation.  Hickt  v.  Belt,  3 
Gal.  219. 

7.  To  enable  a  person  to  recover  lands  tmder  the  poEsessory  act  of 
this  state,  it  is  necessary  that  he  shall  have  complied  with  the  provis- 
ions of  that  act.  A  party  out  of  possesion,  and  havmg  no  interest 
in  the  improvements,  cannot,  by  making  a  survey  and  filing  affidavit 
with  the  county  recorder,  acquu^  any  right  of  possesion  to  land  in  the 
actual  possession  of  another.     Sweetland  v.  Froe,  6  Cal.  144. 

8.  Xiands  held  by  no  other  tenure  than  possession,  may  be  the  le^L 
imate  subject  of  contract,  and  in  equity  such  contract  may  be  mads 
the  subject  of  specific  performance.     Jokmon  v.  Biekett,  6  Cal.  218. 

9.  The  policy  of  this  state,  derived  from  her  legislation,  is  to  per- 
nut  settlers,  in  all  capacities,  to  occupy  the  pubUc  lands,  and  by  such 
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I  occupktioD,  to  acquire  the  right  of  undisturbed  enjoyment  sgainst  all 
the  world  but  the  true  owner.  Tartar  v.  Spring  Creek  W.  ^  M.  Co., 
5  Cal.  395. 

10.  The  right  of  enjojment  of  the  possession  to  public  lands,  will 
descend  among  the  effects  of  a  deceased  person,  to  his  executor  or 
adminiatrator,  and  the  right  of  the  deceased  maj  he  conveyed,  by  a 
regular  sale,  to  another.     Qrover  v.  Hawley,  5  Cal.  485. 

11.  The  act  of  Maj  3d,  1852,  providing  for  the  disposal  of  the 
500,000  acres  of  land  granted  by  congress  to  this  state,  is  not  m  con- 
flict with  the  act  of  congress  of  1841,  which  provides  for  their  location 
after  they  have  been  surveyed.  The  state  has  the  most  perfect  right 
to  deteraune  what  shall  constitute  evidences  of  title  as  between  her 
own  citizens,  to  all  lands  within  her  boundaries.  Nims  v.  Palmer,  6 
Cal.  8. 

12.  The  general  government  has,  by  act  of  congresB,  reserved  from 
settlement  under  her  laws  regulating  the  occupation  of  the  public  lands, 
all  lands  upon  which  mines  may  exist;  and  will  issue  no  patent  to  a 
preemption  claimant  upon  nnneral  lands,  who  claims  the  same  for  agri- 
cultural purposes.  ■  MeOlintock  v.  Bryden,  5  Cal.  97. 

13.  Tlie  state  of  California  having  an  undoubted  right  to  pass  laws 
regulating  the  manner  of  defending  and  possessing  the  public  lands 
within  her  borders,  by  virtue  of  her  police  powers,  has  proceeded  to 
define  what  lajids  may  be  possessed  for  agricultural  purposes ;  by  act 
of  April  11th,  1850,  and  the  act  of  20th  April,  1852,  she  expressly 
excepts  from  their  operation,  and  refuses  to  protect,  any  location  upon 
lands  cont^ning  the  precious  metals.     lb. 

14.  The  provisions  of  the  statute,  conferring  a  possessory  right  to 
lands  bcbn^ng  to  the  United  States,  not  exceeding  one  hundred  and 
sixty  acres,  required,  1st,  that  the  land  be  unoccupied ;  2d,  that  the 
claim  to  such  land  be  marked  out,  so  that  the  boundaries  thereof  may 
be  readily  traced,  and  its  extent  easily  known ;  3d,  that  the  person  wish- 
ing to  entitle  hnnself  te  the  benefit  of  the  act,  must  have  occupied 
the  same,  and  made  improvements  thereon  to  the  value  of  one  hundred 
dollars ;  4th,  he  shall  not  neglect  to  occupy  or  cultivate  such  claim  for 
the  period  of  three  months.     Stark  v.  Bamei,  4  Gal.  412. 
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QUO  WARRANTO. 

1.  The  supreme  court  ia  strictly  an  appellate  tribunal,  and  has  no 
original  jurisdiction  except  in  cases  of  kaheas  corpus;  and  conse- 
quendj  is  not  empowered  to  issue  a  writ  of  quo  warranto,  for  the  pur- 
pose of  inquiring  hj  what  authority  a  person  exercises  the  duties  of  a 
collector  of  tiie  foreign  license  tax.  JEx  parte  Attomei/  General,  1 
Cal.  85. 

2.  The  supreme  court  being  created  hj  the  constitution,  and  its 
powers  being  therein  defined,  tiie  jurisdiction  conferred  by  the  con- 
stitution must  be  taken  as  exclusive  of  all  other  jurisdiction.     lb, 

8.  The  superior  court  of  the  city  of  San  Francisco  has  no  juris- 
diction of  proceedings  by  quo  warranto.  Pe(yph  y.  GUletpie,  1  Cal. 
342 ;  PeopU  t.  Sing,  1  Cal.  345. 

4.  An  information  in  the  nature  of  a  quo  warranto,  is  the  proper 
proceeding  t»  try  die  title  to  an  office,  and  to  enquire  into  the  facts 
upon  which  the  title  rests.     People  v.  ScatmeU,  7  Cal.  432. 


RAILROADS. 

1.  Where  the  streets  of  a  city  are  diverted  from  their  ordinaTy 
and  legititoate  use,  by  a  special  Ucense,  to  a  private  person,  for  his 
own  benefit,  and  in  the  pursuit  of  a  business  which  involves  constant 
risk  and  danger,  no  other  rule  is  con^tent  with  the  safety  and  protec- 
tion of  the  community,  than  that  which  demands  extraordinary  care. 
Wilton  V.  Ounmngham,  3  Cal.  241. 

2.  Money  assessed  as  damages  agfunst  a  railroad  company  mnst 
be  pud  to  the  true  owner  of  the  land,  and  not  to  trespassers,  who 
may  chance  to  be  in  posaession  at  the  time  of  the  accruing  of  the 
damages.    Boon^  v.  Sae.  B.  B.  Co.,  6  Cal.  6S8. 

8.  Where  commis^oneTS  were  apptnnted  to  assess  the  damages 
sustained  by  defendants  in  consequence  of  the  appropriation  of  lands 
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by  &  railroad  companj :  Meld,  that  it  iras  no  part  of  the  duty  of  the 
commissioners  to  investigate,  or  try  the  queBtion  of  title  to  the  lands ; 
the  defendants  being  in  actual  poaseasion,  and  claiming  title,  are  pre- 
sumed to  be  Uie  owners,  and  entitled  to  compensation  before  the  land 
can  be  taken  for  public  uses.  Sacramento  Valley  E.  R.  v.  Moffatt, 
7  Cal.  577. 


REAL  ACTIONS. 

I.  Alcalde  grants,  See  Alcaldes. 

II.  Deeds  with  covbhants  of  warrautt,  See  Deeds. 

m.  Conditional  deeds  aud  hortgaoss,  £^  Mortqages. 

IV.  Deeds  hade  bt  isdiaks. 

v.  Description  and  boundary. 

VI.      AcKNOWLEDOilENT    AND    RECORDINQ,     See    ACKNOWL- 
EDGMENT. 

VII.    Possession,  See  Possession. 

a.    Abandonment. 
Vni.    Contracts  for  sale  of  land,  See  Contracts. 

a.  Verbal  contracts. 

b.  Specific  performance  of  contracts. 

c.  Silently  permitting  possession  and  improvements  to 

be  made. 

IX.  Sheriff's  sale  and  redemption,  See  Sheriff's  sale. 

X.  Mechanics'  liens.  See  Mechanics'  liens. 

XL  Vendor's  lien,  See  Vendor's  lien. 

XII.  Lease,  See  Lease. 

XIII.  Title  of  the  citt  op  San  FRANasco. 

XIV,  Title  and  improvements. 

XV.    Tenants  in  common,  See  Tenants  in  common. 
XVI.    Ejectment,  See  Ejectment. 
XVII.    For  dse  and  occupation. 
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I.    Alcalde  orasts. 

1.  By  tlie  lawB  of  Mexico,  towns  were  invested  with  the  owner- 
ship of  lands ;  by  its  laws,  usage,  and  custom,  the  alcaldes  were  the 
heads  of  the  ayuntamiento  or  town  councils ;  were  the  executive  offi- 
cers of  the  towns,  and  rightfully  exercised  the  power  of  granting  lots 
within  the  towns,  which  were  the  property  of  the  towns.  Before  the 
military  occupation  of  Calfomia  by  the  army  of  the  United  States, 
San  Francisco  was  a  Mexican  pueblo,  or  municipal  corporation,  and 
was  invested  with  title  to  the  lands  within  her  boundaries ;  a  grant  of 
a  lot  in  Sau  Francisco,  made  by  an  alcalde,  whether  a  Mexictui,  or 
of  any  other  nation,  raises  the  presumption  that  the  alcalde  making 
it  was  a  properly  qualified  officer ;  that  he  had  authority  to  make 
grants ;  and  that  the  land  was  within  the  boundaries  of  the  pueblo. 
CohoB  y.  Raisin,  3  Cal.  443. 

2.  By  the  act  of  26th  March,  1851,  the  plan  of  the  city  of  San 
Francisco  was  recognized  by  the  state,  and  property  in  the  Iota  cov- 
ered by  tide  water  previously  granted  by  alcaldes  vested  in  individ- 
uals. The  right  of  the  state  to  do  this  has  been  established  by 
repeated  deciMons;  she  holds  the  complete  sovereignty  over  her  navi- 
gable bays  and  rivers,  and  although  her  ownership  is  attributed  to  her 
for  the  purpose  of  preserving  the  public  easement,  or  right  of  naviga- 
tion, there  is  nothing  to  prevent  the  exercise  of  her  power  to  destroy 
the  easement,  in  order  to  subserve  the  general  good,  which,  when 
done,  subjects  the  land  to  private  proprietorship.  Eldridge  v.  CotueU, 
4  Cal.  80. 

S.  A  grant  of  public  lands  in  San  Francisco  made  by  an  Ameri- 
can alcalde,  during  the  continuance  of  the  war  between  the  United 
States  and  Mexico,  is  void,  and  the  grantee  acquired  neither  title  nor 
color  of  titie.  An  alcalde  had  no  authority,  either  from  the  Mexican 
or  American  goverment,  to  make  grants  of  public  lands,  or  to  coDvey 
the  lands  to  private  individuals.  Woodteorth  v.  Fulton,  et  al.,  1  Cal. 
295.  See  also,  Welch  v.  SuiHvan,  overruled  in  the  case  of  Cofuu  v. 
Mamn,  3  Cal.  443. 

4.  The  land  lying  within  the  corporate  limits  of  San  Francisco, 
which  had  not  been  granted  by  the  Mexican  government,  or  its  officers, 
previous  to  the  conquest  of  the  country  by  the  Americans,  constitutea 
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a  part  of  the  public  domain  of  the  United  States  and  cannol;  be  trana- 
fetred,  except  under  the  authority  of  congreaa.     lb. 

5.  The  title  of  the.  United  States  to  the  public  domain  in  Califor- 
nia relates  back  to  the  time  of  the  occupation  of  the  country  by  the 
American  army ;  and  from  that  period  the  Mexican  lans  and  authority 
in  relation  to  the  diBposition  of  public  lands  ceased  to  be  of  force. 
An  alcalde's  grantee  is  chargeable  with  knowledge  that  the  alcalde 
had  no  authority  to  make  the  grant.  The  plaintiff  is  ejectment  must 
recover  on  the  strength  of  his  own  title,  and  cannot,  in  general,  found 
hia  claim  upon  the  insufficiency  of  the  defendant's  title.  lb.,  over- 
ruled in  the  case  of  Coh<M  t.  Raisin,  Z  Cal.  443. 

6.  A  grant  by  a  Mexican  officer  duly  authorized,  made  in  accord- 
ance with  the  Mexican  laws  applicable  to  California  before  the  acqui- 
sition of  the  country  by  the  Americans,  is  a  title  protected  by  the  law 
of  nations,  as  well  as  by  the  treaty  of  Queretaro,  and  cannot  he  dis- 
turbed. A  grant  of  land  made  by  a  Mexican  alcalde  before  the  war, 
will  be  presumed  to  have  been  made  in  the  course  of  his  ordinary  and 
accustomed  duties,  and  within  the  scope  of  his  legitimate  authority ; 
and  the  harden  of  proof  lies  on  him  who  controverts  the  validity  of 
auch  grant,  to  show  that  it  is  not  made  by  a  competent  officer,  or  in 
the  forms  prescribed  by  law.     Keifiioldi  v.  West,  1  Cal.  822. 

II.       DEED3  WITII  COVENANTS  OF  WARRANTY, 

7.  Where  the  defendant  bought  of  the  plaintiff  a  preemption  right 
to  land,  and  took  a  deed  of  it,  and  gave  his  note  and  a  mortgage  on 
the  premises  to  secure  the  purchase  money,  on  a  suit  to  foreclose 
the  mortgage  and  collect  the  note,  the  defendant  plead  a  want  of  con- 
sideration :  Ileld,  that  the  mortgage  operates  an  estoppel  to  the  defense. 

■  Tartar  v.  Halt,  3  Cal.  2G3. 

8.  Where  land  ia  sold  with  covenant  of  warranty,  accompanied 
with  a  delivery  of  possession,  for  which  the  purchaser  gives  his  note 
for  the  purchase  money,  the  promise  to  pay,  and  the  warranty,  are 
independent  covenants,  and  the  enforcement  of  one  is  not  dependent 
upon  the  performance  of  the  other.  No  action  upon  the  covenant  of 
warranty  will  lie  until  eviction  by  process  of  law.  Norton  r.  Jackson, 
6  Cal.  262. 
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d.  A  deed  exeguted  by  an  agent,  holding  a  power  of  nttontejri  in 
hia  own  name  will  be  inoperative  as  a  conveyance,  bnt  it  will  be  good 
as  an  agreement,  by  which  his  principal  will  be  bound  and  may  be 
decreed  to  convey.     Salmon  t.  Hoffman^  2  Cal.  138. 

10.  The  JuriadictJon  of  a  court  of  equity  to  decree  a  reexecntioa 
of  the  deed,  where  the  original  had  been  accidentally  destroyed,  is 
unquestionable,  where  the  destruction  would  create  a  defect  in  the 
denugmnent  of  the  plaintiff's  title.     Gu7nming»  v.  Coe,  10  Cal.  529. 

III.      CONDinOKAL  DEEDS  AND  MORTGAGES. 

11.  Where  a  deed  of  a  lot  of  land  was  made,  condiljoned  to  be 
void  unless  certain  maney  should  be  piud  on  a  certfuu  day  therein 
named,  it  was  hdd,  that  the  paper  upon  its  face  was  a  mortgage. 
Fergmon  v.  Miller,  4  Cal.  9T. 

12.  Where  a  mortgagee,  on  the  failure  of  the  mortgagor  to  pay 
according  to  the  conditions  of  the  mortgage,  took  possesuou  of  the 
mortgaged  premisea,  and  aflierwards  sold  them,  held,  that  the  purchaser 
acquired  no  title  by  such  conveyance ;  but  if  the  original  mortgagor 
and  those  claiming  under  him  had  actual  notice  of  such  sale  by  the 
mortgagee,  without  making  their  claim  known,  they  would  be  bound 
thereby.     lb. 

ly.    Deed  made  by  ak  Indian. 

13.  A  deed  of  conveyance  of  land  from  an  indian  to  a  white  per- 
son is  a  nullity  on  its  face,  and  no  title  can  be  derived  under  it ;  such 
a  conveyance  is  contrary  to  the  policy  of  Spanish  and  Mexican,  as  well 
as  American  law,  and  is  strictly  forbidden.  Suf\ol  v.  Hepburn,  1 
Cal.  255. 

14.  Where  a  deed  of  conveyance  is  void  upon  its  face,  as  being 
in  violation  of  law,  the  party  claiming  under  it  is  chargeable  with  a 
knowledge  of  the  law,  and  does  not  even  derive  a  color  of  title,  which 
will  give  him  constructive  possession  of  a  tract  of  land  beyond  hia 
actual  occupation.     li. 
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V.    Desceiption  and  boundary. 

15.  The  declaration  describing  the  land  by  a  certain  name,  ia  aa 
good  a  description  aa  one  by  metee  and  bounds,  if  it  can  be  rendered 
sufficiently  certain  by  the  evidence.  It  is  not  for  a  jury  to  determine 
whether  the  fact  of  prior  possession  is  evidence  of  title ;  it  is  so 
declared  by  law.     Oa»tro  t.  McOill,  5  Cal.  40. 

16,  Where  a  tract  of  land  sold  for  a  gross  aura  is  described  by 
specific  boundaries,  and  as  contuning  so  many  acres,  more  or  less,  the 
vendor  cannot  recover  for  the  overplus,  if  on  a  survey  it  be  ascer- 
tained that  more  land  is  cont^ned  in  the  tract  than  named  in  the  d(^d. 
Uhipman  v.  Briggs,  5  Cal.  76. 


VI.       ACKHOWLBDOMENT  AND  RECORDINO. 

IT.  The  statute  requires  the  seal  of  the  officer  taking  the  acknowl- 
edgment as  a  preliminary  to  the  fitness  of  the  deed  for  registration, 
and  without  conforming  strictly  to  the^statute,  the  registration  will  not 
have  character  to  charge  constructive  notice ;  the  deed  is  good  as 
between  the  parses,  and  as  to  all  the  world,  except  subsequent  pur- 
ohaeers  without  notice.     Eastings  v.  Vaughn,  5  Cal.  315. 


VII.    Possession. 

18.  Possession  is  prima  faeie  evidence  of  title,  and  sufficient  on 
which  to  m^tiun  the  action  of  ejectment.  There  must  he  an  actual 
bona  fide  occupation,  a  subjection  to  the  will  and  control,  as  contra- 
distinguished from  the  mere  assertion  of  title,  and  the  exercise  of  cas- 
ual acts  of  ownership,  such  as  recording  deeds,  paying  taxes,  &c.  In 
many  cases  the  occupation  of  a  portion  of  the  land  will  operate  aa 
notice,  and  carry  possession  to  the  whole  tract;  marking  the  bounda- 
ries by  a  brush  fence,  or  ditches,  has  been  held  sufficient  to  draw  after 
it  the  possession ;  laying  off  the  premises  into  town  lots  and  selling  the 
same,  does  not  operate  as  an  abandonment,  but  strengthens  the  plaint- 
iff'a  poaaession.     Plume  v.  Seward,  4  Cal.  94. 

19.  Lands  held  by  no  other  tenure  than  possession,  may  be  the 
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legitimate  subject  of  coDtract,  and  in  equity,  sometimes  chattel  inter- 
ests, or  personal  property,  are  made  the  subject  of  specific'  perform- 
ance, A  contract  should  be  enforced,  in  every  case  where  the  sub- 
ject of  it  is  something  saaceptible  of  substantial  enjoyment,  provided 
the  circumstances  surrounding  tiio  contract  bring  it  within  equitable 
rules,  which  entitle  it  to  the  relief  sought,  and  where  the  remedy  at 
law  ia  uncertain  and  insufficient.     Johnson  t.  Rickett,  5  Cal.  218. 

20.  Where  a  defendant  is  in  possession  of  laud,  cluming  under  an 
adverse  title,  and  the  weight  of  evidence  being  in  favor  of  the  title 
under  which  he  holds,  an  injunction  will  not  be  granted  on  the  appli- 
ca^n  of  a  party  claiming  other  title  to  tbo  land,  to  prevent  the  defend- 
ant from  cutting  timber  thereon.     SmitJi  v.  Wtlion,  10  Cal.  528. 

21.  A  purchaser  in  possession  of  lands  cannot  reclaim  the  pur- 
chase money  which  he  has  pud,  on  account  of  a  defect  in  the  titie, 
unless  he  has  been  evicted  or  disturbed.  Salmon  v.  Hoffman,  2 
Cal.  138. 

22.  Where  the  relation  of  landlord  and  tenant  does  not  exist, 
notice  to  quit  possession  is  net  necessary.  Kilbum  v.  JUtchUy  2 
Cal.  145. 

23.  One  who  is  in  actual  possession  of  lands  cannot  be  dispossessed, 
by  process  of  law,  by  another  who  has  neither  title  uor  color  <^  title. 
S^fiol  f.  Sephi^rn,  1  Cal.  255. 

24.  The  possession  of  a  party  who  has  neither  titie  nor  color  of 
title,  does  not  extend  beyond  the  metea  and  bounds  of  his  actual  occu- 
pation ;  and  this  is  so  according  to  Spanish  and  Mexican,  as  well  as 
English  and  American  law,     76. 

25.  When  a  party  is  in  quiet  and  peaceable  pospcssion  of  lands, 
the  law  will  not  sanction  any  invasion  of  his  rights  by  force,  and  a 
person  cannot  be  dispossessed  of  his  property  under  an  order  of  court, 
proceeding  ex  parte  on  the  statement  of  the  plaintiff,  without  citation 
or  notice  to  the  defendant,     Ladd  v.  Steven»on,  1  Cal.  18. 

26.  In  an  action  for  tbo  recovery  of  land,  if  the  plaintiff  prove  no 
title,  the  defendant  being  in  possession  cannot  be  ousted ;  but  if  the 
defendant  entered  into  possession,  claiming  under  the  plaintiff,  and  in 
subordination  to  his  tiUe,  he  is  estopped  from  questioning  it.  Hoen 
V.  SimmoTtB,  1  Cal.  119, 
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27.  Uninterrapted  poBsestdiHi  of  laodfl  for  a  nunber  of  jean  is 
prima  faxie  evidence  f&  title,  aod  llus  priocii^  is  firml;  fixed  in  all 
conimoD  law  joiisprndeDce.  The  question  as  to  the  poBsesaoD  and 
identity  of  the  land  is  clearly  one  to  be  left  to  the  jury  to  determine 
upon  the  evidence.    Bicka  v.  Mariin,  4  C&l.  67. 

28.  FoBsesaiDn  ia  prima  facie  evidence  of  title,  and  sufficient  to 
mamtun  ejectment  againat  a  mere  naked  trespasser,  and  although  the 
plaintiff  alleges  in  his  ovm  declaration,  a  fee  sample  title,  he  ia  not 
compelled  to  prove  the  same,  hut  may  rely  upon  piior  posaeafflon. 
The  pluotiff  may  elect  to  sue  one  or  more  defendants,  and  they  may 
demand  separate  verdicts ;  unless  they  do  ao  tiiey  vnll  be  concluded 
by  a  general  verdict.    Winant  v.  Chri»ty,  4  Cal.  70. 

a.     AhandonmetU. 

29.  Where  the  plaintiff  proved  title  in  hia  grantor,  and  afterwards 
in  himself,  there  could  be  no  abandonment.  The  doctrioe  of  abandon- 
ment only  apphes  where  there  has  been  a  mere  naked  poesession  with- 
out titie ;  where  there  is  title,  to  preserve  it,  there  need  be  no  contin^ 
n^ce  of  possession.    Ferris  v.  Coover,  10  Cal.  669. 


Ym.      COKTBACIS  FOB  SALE  OF  LAND. 

80.  In  an  action  to  rescind  a  contract  for  the  purchase  of  land,  the 
party  seeking  to  set  it  amde  must  not  only  allege  in  his  pleatUnga,  but 
also  prove  an  outstanding  paramount  title  in  another.  SidcUe  v. 
Bhke,  4  Cri.  264. 

SI.  Id  a  suit  in  chancery  to  enfore  the  specific  performance  of  a 
ctrntract  for  the  conveyance  vS  land  by  "  good  and  sufficient  deed  "  at 
a  subsequent  date,  Aeld,  that  time  ia  not  the  essence  of  a  contract  for 
the  sale  of  real  estate,  unless  made  so  by  some  express  agreement  of 
the  parties,  and  that  reUef  will  be  ^ven  to  the  par^  who  seeks  it,  if 
be  comes  within  a  reasonable  time,  although  he  has  not  complied  with 
t^  atrict  terms  of  the  contract,  by  hia  accounting  in  a  reasonable 
manner  for  his  delay.     Brown  v.  CoviUand,  6  Gal.  666. 

82.  An  action  to  enforce  the  specific  performance  of  a  contract 
for  the  sale  of  lands  oanoot  be  sustained  after  the  defendant,  who  wM 
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to  have  made  the  deed,  Iiad  tendered  tlie  deed  to  the  pluntiff  aikl 
demanded  payment  according  to  tiie  terms  of  tiie  contract ;  from  that 
tame  all  rights  thereto  were  forfeited.  Pearis  y.  CovUUmd,  6  Cal.  617. 
83.  Where  a  vendor  of  real  estate  makes  no  conveyanee,  but 
gives  a  bond  conditioned  for  the  execution  oi  a  conveyance  oo  die 
payment  of  the  purchase  money  by  the  vendee,  he  has  an  eqnitaUe 
hen  upon  the  land  for  the  purchase  money,  nod  holds  the  legal  titie  aa 
a  security  for  the  eofbrcement  of  baa  lien.  The  vendor  in  such  case 
has  several  remediea :  he  may  recover  possesaon  of  the  premiaes,  in 
vhich  case,  he  can  only  hold  until  the  rents  and  profits  pay  the  pur- 
chase money,  or  he  may  enforce  his  lien  in  a  conrt  of  equity,  and 
obtain  a  decree  to  sell  the  land.  Gouiden  v.  Bnckeleie,  4  Cal.  107 ; 
Mi*  V.  Jeant,  7  Cal.  409. 

34.  In  a  suit  to  recover  the  purchase  money  on  a  contract  to  exe- 
cute and  deliver  a  warrantee  deed  of  land,  where  the  pltuntiff  bad  ten- 
dered the  deed  according  to  the  terms  of  the  contract,  and  the  answer 
sets  up  that  the  plaintiff  was  not  the  lawful  owner  of,  and  has  no  title 
to  the  land  conveyed :  Seld,  that  this  answer  is  insufficient  to  enable 
him  to  avail  himself  of  the  doctrine  of  roecision ;  ta  do  this  it  is  nec- 
essary to  aver  and  show  a  paramount  titie  in  another.  Thca/er  v. 
White,  3  Cal.  229. 

35.  A  d^endant  entering  into  possesdcai  under  a  bond  for  a  deed 
from  the  pluntiff,  cannot  be  ooncddered  as  holding  adversely  under 
color  of  title,  and  the  court  below  properiy  refused  to  allow  (he  value 
of  the  improvements  as  a  set  off  to  the  damages  proved.  EUlnam  r. 
Ritchie,  2  Cal.  145. 

36.  Where  a  contract  is  made  for  a  quit  cl«m  deed,  at  a  futore 
time,  to  lands,  an  aotton  cannot  be  maintuned  by  the  vendee  agunst 
the  vendor,  on  the  ground  that  a  third  persoh  has  intruded  upon  a 
portion  of  the  land,  and  the  vendee  cannot  obtain  possession,  there 
being  no  stipulation  in  the  contract  that  the  vendee  shall  bo  put  in 
possession ;  and  it  does  Dot  alter  the  case  that  Icmg  alter  the  making 
of  the  contract  the  vendor  gave  to  the  vendee  a  certificate,  thai  at 
the  time  of  making  the  agreement  he  consented  and  agreed  that  the 
vendee  should  take  posseadon  of  &e  lot  fiuthwitii.  Tewhibitiy  r. 
Laffan,  1  Cal.  129. 
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87.  AH  contracts  made  in  California  before  the  22d  April,  1850, 
miut  have  their  effect  and  conatructioa  by  tiie  rules  of  the  civil  law, 
onder  which  it  appears  that  the  implied  wfirrantj  of  ibo  seller  of  real 
estate  is  equivalent  to  a  covenant  that  the  buyer  shall  quietiy  posaeAs 
and  enjoy  the  same,  and  nothing  more.  To  give,  therefore,  the  buyer 
a  right  of  action  on  the  warranty  of  the  seller,  an  actual  eviction  must 
take  place  by  a  judicial  sentence  of  a  tribunal  of  competent  jurisdic- 
tiun,  which  judgment  most  be  carried  into  effect.  I'owler  v.  Stmthy 
2  Cal.  569. 

38.  A  party  cannot  ask  the  rescision  of  a  contract  on  account  of 
an  obstacle  to  its  performance  caused  by  his  own  fault  Salmon  v. 
mffman,  2  Cal.  138. 

a.     Verbal  contracU. 

39.  A  verbal  contract  for  the  conveyance  of  land,  by  itself  alone, 
cannot  be  enforced  to  a  special  performance,  but  where  coupled  with 
it,  the  title  deeds  of  the  property  were  delivered,  and  the  vendee  took 
possesion,  and  made  valuable  improvements  on  the  land,  with  the 
knowledge  and  consent  of  the  vendor,  and  before  suit  was  brought  made 
a  tender  of  the  full  amount  due  for  the  land,  the  court  decreed  a 
special  performance.     ToUer  v.  I'olgom,  1  Cal.  208. 

40.  A  specific  performance  of  a  contract  for  Vas  conveyance  of 
land  can  be  enforced  only  when  the  contract  ia  in  writing,  or  where 
Vba  substance  of  a  verbal  contract  has  been  fiilly  comphed  with  by  the 
vendee.     Hoen  v.  Simmonx,  1  Cal.  119. 

41.  An  unwritten  contract  for  the  sale  of  land  is  vrad  by  the 
express  declaration  of  the  statute  of  frauds,  and  a  court  of  equity  has 
no  power  to  enforce  a  specific  performance  of  it.  Ahd  i.  Calder- 
tmod,  4  Cal.  93.     Overruled  in  Arguello  v.  Edtnger,  10  Cal.  150. 

42.  An  executed  parol  agreement  will  be  a  good  defense  gainst 
an  action  upon  a  contract  under  seal,  for  the  conveyance  of  land,  to 
alter  or  rescind  the  same.     Beaeh  v.  Oovilland,  4  Cal.  315. 

b.     Specific  performance  of  contract*. 

43.  Where  an  agreement  is  entered  mto  for  the  sale  of  lands,  and 
notes  payable  at  various  tames  are  ^ven  for  the  amoont  of  BQch  par- 
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chase,  and  a  deed  te  to  be  nude  on  Oie  paTment  of  aJl  tiie  pnrcban 
money,  after  all  tte  instalmeDte  have  become  dne,  a  recorerr  cannot 
be  maintained  either  by  the  payee  or  an  endorsee,  until  a  deed  has 
been  made  and  tendered  as  a  conctilion  precedent  to  tlie  payment. 
Folaom  t.  BortUtt,  2  Cal.  168. 

44.  A  pliuntiff  who  entered  npon  lands  under  a  contract  to  pur- 
chase, and  pfud  part  of  the  porohase  money,  and  afterwards  declared 
that  he  intended  to  hold  under  an  adverse  title  and  that  he  would  not 
recognize  that  of  tlie  defendant,  eannot  enforce  a  Bpe<»fic  peribrmaace 
of  the  contract.     Conrad  t.  lAndley,  2  Cal.  173. 

45.  Under  the  statute  of  frauds  of  this  state,  coorta  of  eqnify 
possesa  tlie  power  to  decree  a  special  performance  of  a  verbal  oontnot 
for  the  pnrohase  of  lands,  in  case  of  part  performance.  The  case  trf 
Abell  T.  Calderwood,  (4  Gal.  90)  so  far  as  it  conflicts  with  dus  oihd- 
i(m,  is  OTermled.     Arffuetlo  v,  Sanger,  10  Gal.  160. 

46.  In  an  action  iai  specific  performance  of  a  contract  to  ccmrey 
land,  the  plaintiff  must  have  first  done  everything  on  his  part,  before 
he  can  require  the  defendant  to  convey ;  so  when  a  payment  was  to 
be  made,  a  tender  must  be  proved  before  an  action  can  be  sustained 
compelling  tJie  defendant  to  convey.     Qoodale  r.  Wett,  5  CaL  S39. 

c.    SUeal^ permHang poMetnon,aRd  improwmmtt  to  benade. 

47.  It  is  a  well  settled  rule,  that  the  owner  of  lands  who  stands 
by  and  sees  another  sell  it,  without  making  known  his  olum,  is  forever 
estopped  from  setting  up  his  title  against  an  innocent  purchaser ;  and 
also,  one  who  knowbgly  and  silently  permits  another  to  expend  nxmey 
npcHQ  land,  under  a  mistaken  impressicm  that  he  has  tide,  will  not  be 
permitted  to  set  ap  his  own  right.     Qodeffroj/  v.  Caidwdl,  2  Cal.  489. 

48.  The  doctrine,  that  silence  on  the  part  of  the  owner  of  premises, 
as  to  his  title,  cannot  be  urged  by  a  mere  trespasser  who  is  erecting 
improvements  upon  them ;  but  arises  where  one  b  directly  influenced 
to  his  own  injury,  by  tiie  acta,  declarations,  or  silence  of  another,  in 
relation  to  tiie  title  of  property.     Ferris  v.  Comer,  10  Cal.  589. 

49.  Silence  becomee  fraudulent  only  when  the  &cta  reapecting  die 
title  are  in  the  possesoon  of  one,  and  not  of  the  other,  and  cumot  be 
eanly  asoertuned,  and  are  concealed  with  a  view  of  misleading,  not 
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where  the  &cte  are  notorioos,  or  can  be  eamlj  ascertained,  as  by  refer- 
ence to  the  recorder's  office.     lb. 

50.  There  is  no  case  where  trilence  can  be  urged  as  an  estoppel  bj 
one  acqnainted  with  his  own  rights,  or  who  has  the  means  of  ascer- 
taining them.    lb. 

51.  If  a  par^,  with  &e  knowledge  of,  or  having  the  means  of 
aseflrtUBing,  tiie  title  to  real  proper^,  proceeds  to  occupy  such  jvop- 
er^  and  ezpenda  his  money  m  improrments,  he  is  not  entitled  to  any 
relief  in  law  or  eqniiy.    2  b. 

IX.    SHsam's  sals  and  esdsmption. 

52.  Where  lands  were  scJd  at  sheriff's  sale,  and  bid  io  by  the 
plaintiff  in  the  judgment,  subject,  under  the  statntes,  to  redemption, 
and  the  sum  bid  did  not  aawoDt  to  the  whole  jadgment,  but  left  a 
balance  due  thereon  unpaid,  a  redemptioner  to  redeem  must  pay  the 
amount  bid,  with  ei^teen  per  cent,  hereon,  and  (he  whole  amount  due 
on  the  plaintiff's  jadgment,  with  the  interest.  Vani^ke  t.  Sermann, 
3  Cal.  295.     See  statutes  of  1859,  p.  140. 

68.  A  purchaser  at  sheriff's  sale  takes  the  property  subject  to  all 
equitable  liens  upon  it,  and  when  there  are  mortgages  and  leases,  he 
takes  subject  to  them.    Joka$on  t.  J}o^em*,  8  Cal.  891. 

X.    Mkchaotcb*  ussb.  See  Mbohahics'  libmb. 

54.  Where  A  leases  lands  from  B,  at  a  stipulated  rent  per  month, 
and  engages  to  erect  buildings  of  a  certain  stipulated  value  on  the 
premises,  and  on  fulure  to  do  so,  to  forfeit  his  lease,  and  C,  a  builder, 
erected  the  buildings  and  filed  his  notice  of  intention  to  hold  a  lien 
thereupon  for  the  balance  due :  Sdd,  that  C's  lien  only  attached  to 
the  leasehold  interest  of  A,  subject  to  all  the  conditions  of  the  lease, 
which  by  its  terms  was  to  be  forfeited  upon  non-payment  of  rent. 
€fa»kia  V.  Trainer,  8  Cal.  834. 

XI.    Vkmdor's  lief. 
56.    ATeDdorhasaiienonthe  land  for  the  purchase  money,  tmless 
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he  has  taken  security  for  ite  pajmeDt,  though  he  has  executed  tiie 
conveyanoe ;  aod  where  he  has  not  executed  it,  Us  position  is  aoala- 
gous  to  that  of  a  mortgagee.  And  in  such  a  case  va  tendering  a  deed, 
,  vhich  he  is  bound  to  make,  he  may  inast  <m  pa;pneQt  of  the  pnrchaaa 
money  as  a  condition  precedent  to  the  delirery  of  the  dectd.  Salvwm 
V.  Eoffman,  2  Cal.  138. 

56.  A  vendor  of  real  estate  made  a  conveyance  to  the  vendee, 
leaving  a  baUnce  of  the  purchase  money  unpaid.  The  vendee  aAer- 
warda  mortgaged  the  same  to  a  third  party,  who  knew  of  the  vendor's 
claim  for  unptud  purchase  money.  The  vendor  brought  an  action  at 
law  agunst  the  vendee,  obtuned  judgment  for  the  balance  due,  issued 
execution,  and  sold  the  interest  of  the  vendee  in  the  property.  On  a 
stiit  by  the  purchaser  at  sheriff  'a  sale,  against  the  mortgagee,  to 
restrun  him  from  selling  the  premises  on  a  decree  of  f(vecIo8ure  of 
the  mortgage,  kdd,  that  the  purchaser  at  sheriff's  sale  acquired  only 
the  equity  of  redemption  of  tlie  mortgagor.  Alien  v.  Phdf,  4 
Gal.  266. 

57.  A  vendor's  lien  on  premises  sold,  only  gives  him  the  ri^t  to 
look  to  it  for  the  purchase  money  before  it  passes  into  the  bauds  of  an 
innocent  purchaser.     Sryan  v.  iSharp,  4  Cal.  849. 

XII.    Lbasb. 

5S.  A  clause  in  a  lease,  "  excepted  total  kws  by  fire,  whensoever 
the  lessees  are  not  anawemble  for  neglect  and  carelessness,"  does  not 
release  the  lessee  from  paying  rent  for  the  full  term ;  it  only  releases 
him  from  rebuilding  in  case  of  destruction  of  the  building  by  fire. 
Seaeh  v.  Farriih,  4  Cal.  339. 

59.  Where  the  plaintiff  and  defendant  take  a  joint  lease  of  proper^ 
for  years,  and  tiie  jdaintiff,  with  the  knowledge  and  consent  of  ite 
defendant,  expends  a  large  amount  in  improving  it,  the  court  decree 
that  the  phuutiff  may  recover  equal  coutributioa  of  the  money 
advanced  by  him,  frvm  the  defendant,  with  three  per  cent,  per  month 
interest,  the  then  current  rate,  which  decree  was  affirmed  by  the 
supreme  court.     Young  v.  Pola<^,  3  Cal.  208. 

60.  Where  a  lease  by  its  terms  was  to  be  fi»feited  opon  xuatfaj- 
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ment  f^  rent,  the  fuhire  to  pay  caonot  of  iteelf  work  a  forfeiture ;  a 
Gmnal  demand  of  the  rent  must  be  made  on  the  da;  it  &lla  due  ;  for 
the  porpofie  of  forfeiture,  a  waiver  of  demand  vUl  never  be  implied. 
A  forfeiture,  &om  its  rerj  nature,  caonot  take  place  by  consent,  but 
the  legal  steps  to  produce  it  most  be  taken ;  neiUier  can  the  lessor 
receive  the  lease  by  surrender  where  Uie  rights  of  third  parties  have 
aOachAd.     QaskiU  v.  gainer,  3  Cal.  334. 

61.  Where  it  is  claimed  bj  &e  pliuntiff  that  an  estate  for  a  term 
of  years  has  become  forfeited  by  reason,  first,  of  the  non-payment  of 
rent ;  second,  by  the  commisdon  of  waste :  Seld,  that  at  common  law, 
there  was  no  forfeiture  upon  either  of  these  grounds ;  our  statute  con- 
fines the  remedy  to  the  recovery  of  treble  damages.  To  make  the 
non-payment  of  rent  work  a  forfeiture  of  the  estate  of  the  tenant,  it 
is  oecessary  to  pursue  the  same  strictnese  as  is  required  at  common 
law,  where  there  are  stipulations  in  the  contract  of  lease  to  that  efiect ; 
the  rent  must  be  demanded  on  the  day  it  becomes  due,  and  at  a  late 
hour  of  &e  day.     Ckipman  v.  Hmeric,  3  Cal.  273. 

62.  The  defendant  having  entered  into  possession  of  the  lands 
under  the  pluntiff,  and  in  subordination  to  his  title,  is  estopped  from 
denying  it.    Walker  v.  Sedgwiek,  8  Cal.  898. 

63.  Where  a  purchaser  of  land  does  not  obtain  the  tjtle  which  the 
deed  purports  to  convey  and  the  covenants  embrace,  and  goes  into 
and  retains  possession  under  the  deed,  and  the  failure  of  the  title  goes 
to  the  entire  consideration  pud  for  the  land,  he  must  seek  his  remedy 
by  a  resciaion  of  the  contract,  alle^g  a  paramount  outstanding  tide 
in  another,  and  offering  to  redeliver  the  possession,  and  account  for 
the  rents  and  profits.     lb. 

64.  Where  a  plaintiff  had  possession  of  government  land,  under 
a  deed  duly  recorded,  and  the  defendant  entered  with  notice  of,  and 
in  subordination  to  his  title :  Mdd,  that  he  cannot  be  permitted  to 
deqy  it  in  an  action  of  ejectment.  St^imt  v.  Mamfield^  July  Term 
1858. 

XTTT.    Title  of  tab  city  of  San  Francisco. 

65.  San  Francisco,  by  the  laws  of  Spain  and  Mexico,  was  the 


REAL  ACTIONS. 


owner  <^  mimicipal  kads,  vhich  might  be  dieposed  of  by  her  alcaldes 
or  other  motiicipal  officers ;  and  the  act  of  congress  of  1851,  '*  to 
settle  private  land  churns  in  Califamia,"  operated  a  grant  to  the  citjr 
of  San  Francisco  of  all  the  lands  within  her  boundaries  in  1846,  and 
although  the  title  before  that  time  was  inchoate,  she  then  becune  the 
absolute  owner  thereof  in  fee.  The  case  of  Cdhas  t.  Raiain,  in 
which  the  decimon  and  rule  laid  down  in  the  case  of  WoodioortH  y. 
JWton  was  overruled,  is  declared  not  to  be  law,  but  the  decia(ni 
Bostuned  on  the  ^und  of  public  policy.  TFeZcA  r.  SuBioan,  8 
Cal.  165. 

66.  The  conGrmatioQ  of  tlie  title  of  the  city  of  Beax  Francisco,  bj 
the  Uiuted  States  land  comnussionerH,  and  the  dismissal,  by  the  attor- 
ney general  of  the  United  States,  of  the  appeal  from  their  deciaoa, 
has  settled  that  no  title  to  land  within  the  limits  of  that  cit^  can  here- 
after be  acquired  from  the  United  States.  It  also  follows  that  any 
title  accruing  to  individuals,  since  tiie  Tth  July,  1846,  must  hare  been 
derived  from  the  local  autlkorides  of  the  cit^.  Norton  v.  Hyattf  8 
Cal.  589. 

XIV.      TlTLH  AND   lUPROTSMBNTS. 

67.  The  title  to  real  property  carries  witii  it  all  the  improTements. 
The  owner  has  a  right  to  tlie  ezolusiTO  use  of  his  property  witliout 
molestation  from  any  one.  Whoever  interferes  with  its  use  and  enjoy- 
ment by  him,  is  a  trespasser,  and  the  interference  none  the  less  a  tres- 
pass because  followed  by  the  erection  of  stmctores  which  are  termed 
improvements.     Ferria  v.  Coover,  10  Cal.  589. 

XV.    Tenants  in  common. 

68.  The  rule  which  determines  whether  tenants  in  common  flhoold 
sue  jointly  or  severally  depends  upon  the  nature  of  their  interests  in 
the  matter  or  thing  which  is  in  controversy :  for  injuries  to  their  com- 
mon property,  such  as  trespass,  or  nuisance,  etc.,  they  should  all  be 
jcnned,  but  they  must  sue  severally  in  real  actions  generally,  as  they 
all  have  separate  tides.  Johuon  v.  Sepulheda,  5  GsL  149 ;  Parker 
V.  JKftam,  8  Cal.  77. 
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XVI.      ElBCTHBHT,  See  EjBCTHBNT. 

69.  In  ui  action  of  ejectment,  no  demuid  of  poaaesfflon  of  the 
premiaee  is  neceaaaiy  where  the  relation  of  landlord  and  tenant  does 
not  exist.  The  plaintiS'  has  ae  much  right  to  recoTer  the  improve- 
ments,  which  are  fixtures,  as  the  land.    MeMiim  r.  Mayet,  4  Oal.  209. 

70.  In  an  action  of  ejectment  brought  bj  a  purchaser  at  sheriff's 
sale  under  a  decree  of  foreclosure  and  sale  of  the  mortgaged  premises, 
to  recover  against  the  m<wtgagor  in  poflseBsion,  the  mortgagor  is 
estopped  &om  setting  up  title  in  anotiier  aa  a  defense  to  the  action. 
Redman  t.  Bellamy,  4  Cal.  247. 

71.  The  13th  section  of  tlie  Practice  Act,  which  provides  that  aaj 
person  ma;  be  made  defendant  who  has  or  clums  an  interest  in  the 
real  estate  in  controversy,  adverse  to  the  pluntiff,  or  who  is  a  seces- 
earj  party  to  a  complete  determination  of  the  question  involved,  has 
no  application  to  the  action  of  ejectment.  It  refers  to  cases  in  eqni^ 
where  aU  persons,  whose  tights  may  be  affected,  are  to  be  brought  in 
as  parties,  in  order  that  a  complete  decree  may  be  rendered.  Gamer 
T.  Marthail,  9  Gal.  268. 

72.  A  bill  in  cbancetj  in  the  nature  of  a  "  bill  of  peace,"  and 
praying  for  a  discovery  against  joint  and  several  trespassers  on  reiJ 
estate,  will  not  lie  in  &vor  of  a  pltuntiff  out  of  possession  claiming 
tide  to  the  land,  nor  in  any  ease  where  tiie  plaintiff  has  a  plain,  speedy 
and  adequate  remedy  at  law.    lUtchie  v.  Dorland,  6  Cal.  33. 

XVn.    Fob  dsb  and  oocdpatioh. 

73.  In  an  action  to  recover  rent  for  alleged  use  and  occupation, 
where  the  defendant  denies  that  he  used  and  occupied  the  premises 
under  tlie  plaintiff,  the  title  ctf  die  land  cannot  be  brought  in  question ; 
if  a  recovery  is  had,  it  must  be  on  the  contract.  Sampson  v.  Shaeffer, 
8  Cal.  196. 

74.  No  action  for  use  and  occupation  will  lie  where  possesmon  i> 
adverte  and  tortious.     lb. 

75.  To  sustun  an  action  for  trespass,  the  plwntdff  must  show  poe- 


aesffioa,  or  a  right  of  posseanon  in  hiaoBelf.  The  right  to  recover  for 
use  and  occupation  is  founded  alone  on  contract.  G<mnor  y.  C(h^, 
8  Cal.  370. 


RECEIVERS. 

1.  Receivers  appointed  hj  the  conrt  under  a  void  law,  or  a  mistake 
as  to  ttie  law,  who  are  custodians  of  funds  plaoed  in  Qieii  hands  hj  the 
court,  are  bound  to  obey  the  orders  of  the  chancellor  in  relation  to  the 
fimd,  as  well  in  regard  to  its  safe  custody  as  its  return,  and  are  enti- 
tled to  the  protection  of  the  court  against  all  loes  for  disbursementa 
wbieh  are  necessaiy  and  proper.  Adam»  v.  Matlcell  ^  TFootb,  6 
Cal.  476. 

2.  Where  the  employment  of  counsel  was  contemplated  by  tlte  pro 
oeedings,  and  the  receiver  had  the  right  to  stipulate  wiUi  tlie  oouDBel, 
that  he  must  rely  upon  tiie  allowance  of  tliQ  conrt  out  of  the  particolar 
fond,  and  not  upon  the  personal  reeponsibility  of  the  receiver,  Qie  re- 
ceiver, on  filing  his  accounts,  should  report  the  facts,  leaving  a  blank 
for  the  Ham  allowed  by  the  court  to  be  inserted.  Aiamt  v.  Woodt^  8 
CaL  306. 

3.  Fending  proceedings  for  a  dissolution  between  partneia,  and 
natdl  a  dissolution  has  been  judicially  declared,  and  a  receiver  ordered 
to  make  a  'pro  rata  distribution  of  the  partnership  assets  among  the 
creditors,  a  creditor  ia  not  prevented  from  reaorldng  to  adverse  pro- 
ceedings ;  and  thereby  gam  a  preference  over  those  creditors  who  are 
less  diligent.  Naglee  v.  JEfin/um,  8  Cal.  540  ;  Adamt  v.  ^ciett,  7 
Cal.  187. 

4.  FersoDS  indebted  te  partners  may,  pending  the  proceedings  for 
a  dissolution,  purchase  cross  demands,  and  set  them  off  against  such 
iodebtodnees.    lb. 

5.  A  creditor  of  a  firm  which  has  commenced  proceedings  in  chan- 
ceiy,  for  an  account  and  dissolution,  can  pursue  his  remedy  at  law, 
after  the  bill  has  been  filed  and  the  receiver  appointed,  before  a  decree 
of  dissolation  ia  made,  and  the  receiver  ordered  to  make  a  pro  rtUa 


diBtributitoi  of  thfl  partaenihip  aeaets  amiRig  the  creditors,  imd  he  is 
not  prerented  from  resorting  to  adverse  proceedings ;  and  a  creditin- 
maj  resort  to  snch  proceedings,  uid  thereby  gain  &  preference  oyer 
creditors  lees  diligent.  Creditors  who  hare  acquired  a  lien  upon  the 
property  by  ^tachment  or  judgment,  piior  to  the  decree  of  disBoliition, 
are  enttded  to  be  first  paid.     Adana  y.  Wooda  ^  SaakeU,  9  Cal.  24. 


EECOBDING. 

I.      CONVBTANCBS  6BKKRALLT,  See  DkBPS. 
a.     Soata  and  yessels. 
n.      DSBDS  AHD  CORTBYANCES  UASB  BBFOBE  THE  PASSAaB  Of 

TSR  Rbcokdiko  Act. 
ni.    Alcalde  orasts. 

IV.      EXECDTORT  contracts. 

^        v.    Location  of  school  land  waerahts. 
YI.    Mtnino  CLAms,  See  "MmrnQ  CLAms. 

I.      GONyBTANCBS  GBKIKALLT. 

1.  Where  A  owned  certain  land,  and  recorded  bis  deed,  bat  by 
mistake  the  number  and  description  of  the  lots  were  omitted  in  Ute 
reoord,  and  B  subsequently  bought  the  same  lots  of  the  same  grantor, 

.  and  put  his  deed  on  record,  and  afterwards  ihe  grantor  to  both  pro- 
cored  the  record  of  A's  deed  to  be  amended  by  interlineation  of  the 
description :  Seld,  that  the  intorHneatiOn  could  impart  notice  toB  cmly 
from  the  time  it  was  made.     Chan^erlain  t.  Bdl,  1  Cal.  292. 

2.  The  design  and  intention  of  the  recording  act  ia,  to  give  notice 
of  the  &ctB  which  appear  upon  tiie  face  of  the  record,  and  cannot  ope- 
rate as  notice  of  such  portions  of  the  deed  as,  through  miatake  or  care- 
lessness, are  not  entered  of  rec(»d.    Jh. 

3.  Where  a  person  has  an  equity  in  land,  and  also  actual  posses- 
aatk  t£  the  property,  a  purchaser  of  tiie  legal  tiSe  is  bound  to  take 
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notice.  The  law  pennits  an  equity  to  exist,  but  does  not  reqwn  <nr 
pennit  it  to  bo  recorded ;  and  when  the  party  holding  die  equi^  doea 
all  tbe  lair  will  permit  him  to  do,  lus  equity  will  be  protected,  and  all 
who  purchaae  of  a  grantor,  out  of  poflseseioD,  must  take  notice.  Foe- 
Beesion,  under  an  equitable  clium,  infects  ike  purchaser  of  the  legal 
title  with  notice  of  tlutt  equity.     Sn/ofnt  y.  Ramirez,  8  Cal.  461. 

a.     BoaU  and  veg»ds,  See  BoAXB  iin>  yxssBLS. 

4.  Mortgages  upon  Tesflels  engaged  in  commerce  wit^  (oniga 
nations,  or  among  the  several  states,  if  recorded  in  the  custom-house 
lihen  the  vessel  is  reg^rod,  impart  sufficient  notice  to  all  Babsequent 
purchasers  or  incumbrancers,  and  the  act  of  our  state  legislature  of 
April  9, 1850,  in  relation  thereto  is  inoperatire.  MUchdl  v.  Stedmatiy 
8  Cal.  868. 

n.    Deeds  akb  coitvetanck  uadb  bepobe  the  pabsaob  or  the 
Rbcobdinq  Act. 

5.  The  le^alature  has  adopted  a  rule  for  the  recording  of  deeds 
and  conveyances  made  before  the  passage  of  the  recording  act. 
Gnmet  EitaU  v.  Norrii,  6  Gal.  621. 

6.  The  4l8t  sectkoi  of  the  recording  act  requires  conveyances  made 
before  the  passage  of  the  act,  to  be  recorded  ;  that  act  is  not  in  con- 
flict with  the  constitution  of  the  United  States  or  the  constitution  of  the 
state  of  Galifomia.     Stafford  v.  Lick,  7  Cal.  479. 

7.  In  the  absence  of  any  st^ute  on  the  subject  of  recording,  ttie 
common  law  role  prevails,  and  posaesuon  would  put  the  purchaser  upon 
notice  of  the  occupant's  title.  But  where  the  statute  has  said  that 
certtun  instruments  shall  be  recorded,  te  operate  as  constructive  notice, 
it  is  absolutely  necessaiy  that  the  law  should  be  complied  with ;  other- 
wise they  will  be  void  as  agunst  subsequent  purchasers  in  good  futh 
without  notice.  The  doctrine  of  constructive  notice,  arises  from  pos- 
sesfflon  having  been  superseded  or  abrogated  by  notice  established  by 
statute.    Stafford  v.  lack,  7  Cal.  479. 

8.  A  mortgage  made  anterior  to  the  passage  of  the  act  conoenung 
etnveyanoes,  and  not  recorded  in  accordance  with  &.«  -ptoHofaa  o[  the 


RECORDING. 


4lBt  section  of  tlie  act,  loses  its  priority  as  against  a  sabseqaent  pur- 
chaser without  notice.  The  doctrine  of  oonstmctive  notice  has  always 
been  regarded  as  a  harsh  necessity ;  and  the  statutes  which  create  it 
hare  always  been  subject  to  tiie  most  rij^d  construction.  Call  v.  Sa»- 
(m^,  3  C&L  179. 

m.    Alcalde  aaurrs. 

9.  Alcalde  grants  of  lots  within  tlie  boundaries  6f  San  Francisco, 
below  high  water  mark,  the  conreyances  of  which  were  not  refpstered 
or  recorded  in  some  book  of  record  on  or  before  the  3d  day  of  April, 
1850,  in  the  possession  and  under  the  control  of  the  recorder  of  Saa 
IVuicisco,  are  not  protected  by  the  act  of  26th  March,  1851,  and 
Uierefore  void.     Chopin  t.  Bourne,  8  Cal.  294. 

rV.      EXBCUTORY   CONTKACTS. 

10.  An  executory  contract,  in  relation  to  land,  is  not  authorized  by 
tlie  statute  of  this  state,  and  therefore,  if  recorded,  imparts  no  notice. 
It  was  the  intention  of  the  statute  to  protect  ^le  purchaser  of  the  legal 
title  against  latent  equities,  or  mere  executory  agreements,  and  to 
abolish  the  presumption  of  notice  arising  &om  pOBsesuon.  Meaick  v. 
Sunderland,  6  Cal.  297. 

V.      LOOATION  OF  SCHOOL  LAin>  WABBAHTB. 

11.  The  law  requires  that  the  recording  of  the  location  of  school 
land  warrants  on  publio  land,  shall  be  made  in  the  ofGce  of  the  county 
clerk.  Recording  in  the  recorder's  office  is  invalid.  Nimt  v.  Jhhh 
•on,  7  Gal.  110. 

12.  Where  a  school  land  warrant  has  been  located  and  not  recorded 
in  the  county  clerk's  office,  as  required  by  law,  the  location  will  be  valid 
agunst  all  persons  having  actual  notice  thereof.  The  object  of  the 
record  is  solely  to  impart  notice  to  subsequent  locators  and  settlets. 
Wattm  V.  Bobeg,  9  Cal.  52. 
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YI.    MnnNa  oLAma. 

IS.  To  entitle  sabsequent  purchaserB  of  a  mining  claim  in  good 
^tlk  and  for  a  valuable  considerataoii,  to  tbe  propertj  as  agunst 
adverse  claimants,  their  convejance  must  be  recorded.  Patridgt.  v. 
Townimd,  July  Term,  1858. 

RECORDS. 

1.  The  general  rule  of  lav  is,  that  nothing  can  be  assgned  for 
error,  nor  any  averment  be  admitted  which  contradicts  a  record.  It 
admits  of  no  avennenta,  plea  or  proof,  to  the  coatrary  ;  the  record  is 
conclusive  of  the  &ct;  whether  true  or  not.  Damdsim  v.  DaUaty  8 
Cal,  227. 

2.  To  show  error  of  the  court  below,  in  refiiang  to  allow  a  co-de- 
fendant to  give  evidence  in  the  cause,  the  record  ought  to  show  for 
what  specific  purpose  he  was  offered.     Spm-kt  v.  Kohler,  3  Cal.  299. 

3.  An  affidavit  of  an  attorney,  showing  the  objections  made  to  the 
selection  of  the  jury,  although  copied  into  the  transcript,  is  no  part  of 
the  record,  and  cannot  be  noticed.  Magee  v.  Mokelumne  HiU  G.  ^ 
M.  Co.,  6  Cal.  258. 


RJEDEMPTION. 

I.    Of  lands  sold  at  sheriff's  sale.  See  Sheriff's  salb. 
a.     Who  may  redeem, 
n.     On  fokbclosore  or  uoRTaAOE,  See  Mortgaqb. 


I.    Of  lands  sold  at  sheriff's  sale. 

Where  lands  are  sold  at  sheriff's  sale,  and  bid  in  by  the  pliuntiff  in 
the  judgment,  subject  under  the  statute  to  redemption,  and  the  sum 
bid  does  not  amonnt  to  the  whole  judgment,  but  leaves  a  balance  yat- 
paid,  a  redemptioaer,  in  order  to  redeem,  must  pay  the  bid  and  eighteen 
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per  cent  thereoo,  and  die  balance  of  tiie  judgment  with  tiie  interest 
doe  hereon.  Vandyke  v.  Bermatif  Z  Cal.  295.  See  statutes  of 
1859,  p.  140. 

2.  The  act  of  29th  of  April,  1851,  providing  for  the  redemption 
of  landa  sold  on  executioa  in  certain  cases,  was  not  intended  bj  the 
le^alature  to  have  a  retroactive  effect,  or  to  affect  past  transactioDS ; 
but  to  operate  infiUuro.     Thorn  t.  San  Frandsoo,  4  Cal.  127. 

3.  The  statute  of  this  state,  aUoving  a  redemption  of  real  property 
sold  at  judicial  sales,  phunl;  contempUtes  that  the  possession  shall  not 
change  to  the  purchaser  until  the  expiration  of  the  time  prescribed  as 
a  limit  to  the  redemption.     Guy  v.  Middleton,  5  Cal.  392. 

4.  Until  the  expiration  of  the  time  allowed  for  the  redemption  of 
real  property,  the  court  may  restnun  the  commisraon  of  waste.  The 
act  allows  the  purchaser  the  value  of  the  use  and  occupation  of  the 
property  daring  the  time  allowed  to  redeem.  Guy  v.  Middleton^  5 
Cal.  392. 

5.  The  statoto  allowing  redemption  of  land  sold  under  esecution, 
is  inoperative  as  to  those  cases  where  the  debt  upon  which  judgment 
and  execution  was  obtained,  was  contracted  before  the  passage  of  the 
act.    Seale  v,  MUchea,  5  Cal.  401. 

a.     Who  may  redeem. 

6.  The  mayor  of  a  city,  acting  as  an  executive  officer,  has  no 
anthority  to  redeem  lands  sold  at  sheriff's  sale,  unless  especially  author- 
ized by  ordinance,  or  resolution  to  do  so.  Neither  can  the  coramia- 
uoners  of  the  funded  debt  make  snch  redemption  without  first  a  vote 
of  the  board  authorimng  it.     Thorn  v.  San  IVaneisco,  4  Cal.  127. 

7.  Lands  sold  at  sheriff's  sale  may  he  redeemed  by  the  judgment 
debtor,  or  his  successor  in  interest,  or  a  creditor  having  a  lien  by  judg- 
ment, or  mortgage,  on  the  property  sold,  or  on  some  part  thereof,  sub- 
sequent to  that  on  which  it  was  sold.     lb. 

n.     On  fobbolosubs  of  uortgaqb,  See  Mortbaob. 

8.  Where  a  power  of  sale  is  contained  in  a  mortgage,  and  under  a 
sale  by  virtue  of  such  power,  the  mortgt^e  becomes  the  purchaser, 
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the  equit;  of  redemption  atill  attaches  to  &e  property  in  favor  of  the 
mortgagor.     Senham  t.  Boare,  2  Cal.  407. 

9.  Section  229  of  the  Practice  Aat  declares,  that "  apon  a  sale  oi 
real  property,  when  the  estate  is  less  than  a  leaeehold  of  two  years  oo- 
exinred  term,  the  sale  shaQ  be  absolute.  In  all  other  cases,  the  real 
property  shall  be  subject  to  redemption  ae  provided  in  tiiis  chapter." 
The  language  of  this  act  is  saffimently  comprehensve  to  include  within 
its  deagn,  sales  of  real  estate  under  decrees  of  foreclosure  of  m(s^ 
gages.    Keat  v.  Laffan,  2  Cal.  595. 

10.  A  mortgage  ia  the  mere  security  for  a  debt,  and  passes  only 
a  chattel  intereet ;  the  debt  is  the  principal,  and  the  land  the  incident ; 
the  mortgage  coostituteB  simply  a  lien  or  incumbrance,  and  the  equi^ 
of  redemption  is  the  real  and  bene&cial  estate  in  the  land  which  may 
be  sold  and  conveyed  by  the  mortgagor,  in  any  of  the  ordinaiy  modes 
of  assurance,  subject  only  to  the  lien  of  the  mortgage.  A  mortgage 
creates  a  specific  lien  on  the  land  mortgaged,  as  a  judgment  duly  dock- 
eted does  a  general  one  on  the  lands  of  the  judgment  debtor.  But  the 
mortgagee,  as  such,  has  no  title  to  the  laud  mortgaged ;  but  a  mere 
seoority  for  his  debt ;  the  title  to  the  land  remuns  in  the  mor^agor. 
McMillan  v.  Sichardt,  9  Cal.  865. 

11.  The  estate  of  the  mortgagor  and  of  the  judgment  debtor  after 
the  sale,  stands  upon  the  same  footing.  The  estate  remains  in  the 
mortgagor  until  a  consummation  of  the  sale  by  conveyance,  as  it  does 
in  the  judgment  debtor,  and  the  conveyance,  when  executed,  will  take 
effect,  in  the  one  case,  &om  the  date  of  the  mortgage,  as  it  does  in  the 
other  &om  the  time  the  hen  of  the  judgment  attaches.     Ih. 
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I.      How  KADB. 


1.  A  judge  of  a  district  court  baa  no  legal  aatiiorit^  to  refer  a 
cause,  on  hia  own  motioD,  unleaa  it  appear  to  present  one  of  the  three 
cases  specified  in  the  164th  aecHon  of  chapter  10  of  the  Practice  Act ; 
in  all  other  cases  the  written  consent  of  the  parties  to  the  action  must 
be  had.     SeoTnan  v.  Maritmi,  1  Cal.  S36. 

2.  The  consent  of  a  party  to  an  order  of  reference  must  be  in  writ- 
ing, and  filed  witii  the  deit,  or  entered  on  the  minutes  of  the  court. 
The  ri^t  of  trial  byjury  is  a  ctniBtitutional  right,  and  cannot  be  wured 
hj  impUcatioD.  J^nUh  v.  PoOotk,  2  Cal.  92 ;  SKatffer  7.  Bowe,  2 
Cal.  261. 

8.  In  case  of  a  reference  where  there  is  an  entry  apon  the  minutes, 
which  recites  that,  "  the  parties  came  by  their  attorneys,  and  defend- 
ant by  his  attorney,  moved  the  court,  that  the  cause  be  referred."  ■  In 
Buch  case,  the  reference  was  made  in  one  of  the  modes  pointed  out  by 
law,  viz.,  "by  oral  consent  in  open  court  entered  on  the  minutes." 
Bate*  V.  Viiher,  2  Cal.  357. 

4.  The  statute  proTides,  that  *'  a  reference  may  be  ordered,  upon 
tiie  agreement  of  parties  filed  widi  the  clerk,  or  entered  in  the  minutes 
of  the  court."  An  order  of  court  is  necessaiy  to  constitute  a  refer- 
ence under  our  statute,  and  no  reference  will  be  good,  as  such,  with- 
out an  order.     Betlep  v.  San  FraacUco,  4  Cal.  1. 

5.  In  chancery  cases,  the  court  may  order  a  reference  without  tiie 
consent  of  parties ;  and  when  the  court  decided  (iu  the  case  of  Poladc 
V.  Smith  ^  VfiUmC^  tiiat  a  reference  could  not  be  ordered  wi&ont  the 
c(H)Sent  of  parties,  it  intended  that  deciuon  to  apply  to  cases  at  com- 
mon law.    Smih  r.  Itowe,  4  Cal.  6. 

6.  The  court  below  has  no  power  to  order  a  reference  without  the 
consent  of  parties  in  writing  filed  with  the  clerk,  or  entered  on  tiie  min- 
utes of  the  court,  as  the  exercise  of  tiiis  power  amounts  to  an  infringe- 
ment of  the  constitutional  right  of  trial  by  jury.  Benham  t.  Bowe, 
2  Cal.  261. 

7.  An  action  for  the  recoreiy  of  land,  and  damages  for  the  use 
and  occupation  of  the  same,  is  strictly  a  common  law  proceeding,  and 
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not  sach  a  case  as  will  antiiorize  a  reference  hj  the  court  wiOkoat 
the  consent  of  botb  parties.     Geeteeka  v.  Bramum,  2  Cal.  517. 

8.  An  order  of  refereoce  made  after  ifae  term  of  a  court  baa 
expired,  is  invalid,  and  the  judgment  rendered,  and  entered,  on  the 
report  of  such  reference,  and  all  proceedings  under  it,  void.  Smiih 
T.  ChicJieater,  1  Cal.  409. 


II.      POWRR  AND  DBTY  OF 

9.  Trii^a,  before  referees,  are  c<H)dacted  in  the  same  manner  as 
before  courts ;  exceptions  must  be  taken  to  the  mlings  aS  (he  ref- 
eree, in  the  progress  of  the  trial,  in  the  same  manner  as  before  a  court, 
and  such  exceptions  must  be  embodied  in  the  report  of  the  referee,  txe 
made  a  part  of  the  report,  by  being  properlj  certified  by  him.  Phelpa 
T.  Peabody,  7  Cal.  50 ;  2V«m  v.  WdU,  2  Cal.  122. 

10.  Where  the  reference  requires  the  referee  to  report  epeinal 
focta,  the  report  has  the  effect  of  a  special  verdict,  and  the  <Urect 
action  of  the  court  must  be  invoked  before  judgment  can  be  entered. 
Peabody  v.  Phelpt,  9  Cal.  213. 

11.  BeferecB  have  no  power  to  allow  amendmentH  to  the  pleading, 
but  most  pass  upon  the  issue  as  it  is  submitted  te  them.  They  should 
exclude  all  illegal  evidence,  if  objected  to.  DeLa  Biva  v.  Berreyeta, 
2  Cal.  195. 

12.  A  referee  has  no  right  to  biing  in  and  file  an  additional  or 
amended  report.  The  deciaon  of  a  referee  can  only  be  set  aside  on 
account  of  fraud,  or  gross  error  of  law,  or  ikets,  apparent  upon  its  face. 
Eeadlof  v.  Reed,  2  Cal.  825. 

18.  Upon  the  report  of  a  referee  under  the  statute,  if  it  contiun 
sufficient  on  which  to  base  a  judgment,  it  is  tlie  duty  of  the  court  to 
enter  judgment  in  accordance  vrith  the  report,  as  far  as  it  concerns  die 
matters  referred.     lb. 

14.  An  order  of  reference  cannot  go  beyond  the  pleadings  of  the 
parties ;  and  where  certain  errors  in  an  account  stated,  are  specified 
in  a  complaint,  the  mistake  should  be  clear  and  material.  Brtmgtr  v. 
Chevalier,  9  Cal.  858. 
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16.  When  a  referee  excludes  proper  teetimoay,  or  admtte  improper 
evideace,  or  doe«  ao;  other  act  materially  afieoting  &»  rights  of  either 
party  during  the  progress  of  the  trial  before  him,  Aa  party  injured 
should  except,  and  see  that  tJse  exception  is  truly  stated  in  the  report. 
But  when  Uie  alleged  error  conaists  in  the  final  oonclu^ons  of  law,  or 
fact,  drawn  from  the  testimony,  and  tiie  evidence  is  certified  to  the 
court  by  the  referee,  the  proper  course  is  to  move  to  set  aside  the 
report,  and  for  a  new  trial.     li. 

16.  Where  a  referee  is  appointed  to  take  an  account  between  two 
parties,  he  bears  simply  the  relation  to  the  court,  in  which  tha  case  is 
peoding,  as  a  master  in  chancery  under  the  English  system.  His  re- 
port stating  the  account  may  be  excepted  to,  and  the  exceptions  bus- 
tuned,  or  overruled ;  but  whatever  may  be  the  order  of  the  court,  it  is 
merely  interlocutory,  and  is  not  the  subject  of  appeal  before  final  Judg- 
ment or  decree ;  after  final  decree,  the  action  of  the  court  may  be 
reviewed.     Jbhuon  v.  Dopkint,  6  Cal.  83. 

17.  In  a  suit  for  a  divorce,  the  whole  issue  cannot  be  referred,  even 
by  stipulation,  and  the  referee  cannot  pass  upon  tlie  testimony.  If  he 
makes  any  statement  or  finding  of  facts,  the  court  is  bound  to  disregard 
it,  and  base  its  decree,  "  only  upon  the  legal  testimony  taken  in  the 
cause"  ;  where  proof  is  taken  before  a  referee  it  should  be  upon  writ- 
ten qnestions  and  answers.  Not  shall  it  be  lawful  for  any  court  to 
grant  a  divorce  npon  any  statement  or  finding  of  foots  by  a  referee, 
but  only  upon  the  legal  testimony  taken  in  the  cause.  (  Segtion  Lawi 
1857,  p.  240.)  The  referee  in  a  divorce  case  is  simply,  a  master  to 
take  testimony.     Baker  v.  Baker,  10  Cal.  627. 

18.  It  is  witiuQ  the  discretion  of  a  referee  to  open  the  case,  after 
it  had  been  once  closed,  for  the  parpose  of  receiving  additional  testi- 
mony. The  exercise  of  such  discretion,  except  in  case  of  gross  abuse, 
will  not  be  reviewed  on  appeal.     Marewu  v.  Pioche,  10  Cal.  545. 

III.    Rbport  and  validity  thebrop. 

19.  The  decision  of  referees  upon  a  quesdon  of  fact,  will  be  re- 
garded on  appeal  as  being  as  conclusive  as  the  verdict  of  a  jury,  and 
will  not  be  interfered  with.     Wherii  an  appeal  is  taken  directly  ta  this 


court,  from  a  jadgment  entered  on  Uie  report  of  referees  in  the  coort 
of  first  instaace,  this  court  may  oonfinn  Hat  portion  of  Uie  jodgmeot 
wMch  is  right,  and  reverse  such  pordoo  as  ia  ymag,  and  order  a  jnd^ 
ment  to  be  rendered  in  &e  oonrt  below  accordingly.  Qunter  v.  Sa»- 
t^iez,  1  Cal.  45. 

20.  Courts  of  equity  will  aet  ande  awards  for  fraud,  mistake,  or 
accident,  and  it  makes  no  difference  whether  the  mistake  be  one  c^ 
fact,  or  law.  Middrow  v.  Mrrit,  2  Cal.  74 ;  J^ton  r.  WdU,  2 
Cal.  122. 

21.  The  Court  will  not  disturb  the  award  of  an  arbitrator,  or  the  re- 
port of  a  referee,  unless  the  error  comphdned  of,  whether  of  law  or  &ct, 
appear  on  the  face  of  the  award  or  report :  exceptions  to  the  ruHng  of 
the  referee,  either  od  queslaona  of  law  or  lact,  must  be  taken  and  cer- 
tified to  by  him.     T^aon  v.  Wellt,  2  Cal.  122. 

22.  After  the  renditdoo  of  a  judgment,  od  a  referee's  report,  the 
court  may  award  a  new  trial,  and  set  aude  Uie  report  for  any  of  the 
reaaoQB  which  would  impel  a  court  of  competent  jurisdictioa  to  set  amde 
the  award  of  an  arbitrator,  and  for  no  otlier.  Headley  v.  Seed,  2 
Cal.  325. 

23.  The  report  of  a  referee  should  set  &irth  the  facts  as  foand 
&om  the  endence,  and  the  conclosions  of  law  drawn  &om  the  endeoce. 
Lambert  r.  Smith,  3  Cal.  408. 

24.  Where  a  matter  of  dispute  is  submitted  to  a  referee  to  find  the 
interest  of  a  party  in  both  ^ip  and  cargo,  and  the  referee  reports  hia 
finding  as  to  Ms  interest  in  the  ship,  but  tiiat  he  is  unable,  for  want  oC 
evidence,  to  fiad  the  valae  of  the  party's  interest  in  the  cargo,  this 
finding  is  equivalent,  for  the  purposes  of  a  legal  adjudication,  to  finding 
DO  value  whatever  to  the  cargo.     Mmtifori  v.  Engelt,  3  Cal.  431. 

25.  While  we  will  not  review  the  discretion  exercised  by  inferior 
courts  in  granting  new  trials,  except  in  casea  of  an  abuse  of  that  dis- 
cretion, we  have  repeatedly  decided  that  the  report  of  a  referee  cannot 
be  attacked,  except  for  error  or  mistake  of  law  or  fact,  apparent  upoD 
its  face,  either  to  be  shown  by  exceptions  taken  at  the  trial,  or  by  a 
statement  of  the  evidence  [ovperly  certified.  GooehiA  t.  OUg  <if 
MarytmUe,  5  CaL  430. 
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26.  A  court  Mn  mterf«re  and  set  uid«  the  report  of  a  r^eree, 
upon  Uie  same  gronnda  for  which  it  would  set  aside  the  verdict  oi  a 
jury.  It  18  perfect!/  competent,  in  chancery,  for  the  judge,  where 
ezceptione  hare  been  filed  to  the  report  of  the  referee  upcm  Qie  facto, 
to  take  ap  iba  testimony  reported  by  Hie  referee,  find  the  &ctB,  and 
render  a  decree  in  the  caoae.     Me&my  t.  Moore,  6  Gal.  90. 

27.  Where  a  defiondanfe  jJea  would  have  been  bad  on  detnnrrer, 
bat  no  objection  b  taken  at  the  time,  and  the  canse  snbmitted  to  a 
r^ree,  the  defect  would  be  no  sufficient  reason  for  setting  aside  the 
leport.    .QtfcAw  r.  Davit,  6  Cal.  458. 

rV.    Report  and  juDoiisin'  THSREoy. 

28.  Any  persons  capable  4^  conb«cting  may  submit  to  arbitratimi 
any  controversy  which  may  becmae  the  subject  of  a  dvil  acticm  between 
them.  Where  the  subnussion  is  made,  the  award  shall  be  filed  with 
the  clerk,  and  a  note  made  thereof  in  his  regiBter,  and  on  due  notice 
bebg  served  on  &.e  opposite  par^,  and  upon  an  affidavit  being  filed, 
showing  that  notice  of  fiUng  the  award  had  been  served  on  the  adverse 
party,  and  Aat  no  order  staying  the  entry  of  judgment  had  been  served, 
the  awud  shall  be  entered  by  the  clerk  in  the  judgment  book,  and 
shall  thereup<m  have  the  efieot  of  a  judgment.  Hetl^  v.  San  Fran- 
euco,  4  Cal.  1, 

29.  If  the  report  t^a  referee  contains  sufficient  to  base  a  Judgment 
upon,  it  is  the  duty  of  the  court  below  to  enter  judgment  in  accordance 
with  the  report.  After  the  rendition  of  the  judgment,  the  court  may 
award  a  new  tiial  and  set  amde  the  report,  for  any  of  the  reasons  which 
woold  impel  a  court  of  oompetent  jurisdiction  to  set  amde  the  award  of 
ao  arbitrator,  and  for  no  other.     Ort^tim  v.  Guild,  4  Cal.  128. 

80.  The  report  of  a  referee  upon  the  facts  will  be  considered  the 
same  as  the  verdict  of  a  jury.     Waltm  v.  Mintum,  1  Cal.  862. 

81.  The  statute  does  not  reqnire  referees  to  be  sworn,  consequently 
the  imposition  of  an  oath  would  be  of  no  effect.  On  the  filing  of  thr 
report,  by  the  referee,  judgment  is  rendered  as  a  matter  of  course ; 
and  Qie  Mily  mode  in  which  a  party  oan  take  advantage  of  it  is  by 
moving  to  set  aade  the  judgment,*  as  on  a  motitm  for  a  aaw  trial. 
iStoan  V.  Smitk,  8  Cal.  407.  .  , 


82.  The  repwt  of  a  referee  upon  ctnifliotiDg  teidmoiiy,  most  be 
treated  ia  the  li^t  of  a  verdict  of  a  jurj,  and  will  not  be  disturbed  in 
the  appellate  court  upon  an  appeal  from  an  order  refiinng  to  grant  a 
new  trial  in  the  court  below.     Sitchie  r.  Srad^au),  5  Cal.  228. 

85.  Where  the  court  refuses  to  confinn  the  report  of  a  referee,  it 
is  <»i]y  error,  aod  the  rented;  is  bj  appeal,  and  will  not  jusHfir  the 
remedy  b;  maodamnB.    jAuUvm  v.  FotaiA  Dittrict  Court,  9  Cal.  7. 

84.  Where  tiie  reference  requres  the  referee  to  report,  geuerallj, 
upon  the  whole  issue,  the  report  stands  as  the  decinon  of  the  oourt, 
and  judgment  may  be  entered  thereon  in  like  manner  as  if  the  aclioa 
had  been  tried  by  the  court.     Pediody  t.  PMpty  9  Gal.  218. 

35.  Where  &ere  are  any  objections  to  the  report  of  a  referee,  they 
ahould  be  taken  advantage  of  in  the  court  below,  by  filing  written  ob- 
jections to  the  entry  of  judgment  thereon,  or  by  a  motion  fw  a  new 
trial,  setting  forth  the  grounds  of  tbe  alleged  error.  Porter  v.  JBar- 
Img,  2  Cal.  72. 

86.  In  an  action  to  foreclose  a  mortgage,  where  Ute  defendant 
foiled  to  answer  within  the  time  allowed  by  the  court  in  overruling  a 
demurrer,  and  a  default  was  entered,  it  was  proper  for  the  court,  in 
c<mformity  with  the  150th  section  of  the  Practice  Act,  to  order  a  refers 
ence  for  the  purpose  of  ascertaining  the  amount  due  the  phuntiS'  by 
the  defendant.     Emerie  v.  Tamt,  6  Cal.  155. 

87.  It  is  declared  by  the  statute,  giving  the  remedy  by  injunctacm, 
that  the  dam^es  sustuned  by  the  wrongful  suing  out  of  the  writ,  shall 
be  assessed  by  a  referee.  When  the  pluntiff  filed  his  undertaking,  he 
must  be  conudered  as  having  consented  to  this  summary  procee(yng, 
in  exchange  for  the  process  of  the  court,  and  by  this  act  he  is  deemed 
to  have  waived  his  right  to  a  jury  trial.    Jtutsdl  v.  BllvAt,  2  Gal.  245. 


1.     A  release  of  one  joint  debtor  is  &  release  of  die  others,  but  it 
most  be  a  technical  release  under  seal ;  an  endorsement  on  the  back 


<^  «ii  obligatioD,  or  other  release  not  nnder  seal,  vill  not  operate  to 
reteaae  any  of  the  partdee.     Arm^nmg  r.  Saywardy  6  Gal.  188. 

2.  Where  a  partDenhip  exists  between  two  persons  in  the  purchase 
of  goods,  and  they  bring  suit  to  recover  dieir  value  from  a  trespasser 
who  bad  seized  them :  SUd,  that  one  partner  is  competent  to  ezecate 
a  release  in  the  name  of  hinuelf  and  oopartoer.  Perlberff  v.  Chrham, 
10  Cal.  120. 

3.  Ae  a  general  rule,  a  covenant  not  to  sue  operates  as  a  release 
of  the  parties,  and  if  liiq  covenant  not  to  sue  be  broken,  the  coveiiaiitees 
must  recover  on  the  covenant.  But  ttus  doctrine  being  technical  can- 
not  be  extended  in  its  eooatmction,  and  where  the  debt  ia  Joint  and  the 
covenant  not  to  sue  la  made  to  a  portion  only  of  the  debtors,  it  wiD  not 
be  held  aa  a  release  to  either,  but  the  party  who  holds  the  covAnant 
must  be  left  to  his  action  upon  it.    Mat&^  v.  OaUif,  4  Gal.  62. 

4.  A  release,  by  an  endorsee,  of  the  endorser  ctf  a  pronusaory  note, 
where  such  endorser  was  also  a  secret  partner  of  tiie  maker,  does  not 
release  him  from  his  lialnlity  aa  maker.  Tondinton  v.  Spencar,  5 
Cal.  291. 


BEPEAL. 

1.  Previous  to  the  act  of  May  19th,  185S,  the  district  judges  in 
various  districts  of  the  state  were  authorized  to  appoint  the  lames  of 
holding  the  district  courts  in  the  counties  of  their  respective  districts, 
but,  by  the  act  referred  to,  the  time  of  holding  said  terms  was  fixed, 
and  all  laws  or  parts  of  laws  in  conflict  with  the  act  were  repealed,  and 
the  time  for  holding  the  district  court  for  the  county  of  Los  Angeles 
was  fixed  for  the  third  Monday  of  July.  Under  the  providons  of  the 
former  act,  the  term  was  appointed  to  commence  on  the  first  Monday 
in  May,  in  accordance  vidk  which  the  term  was  commenced,  and  ses- 
mons  of  the  court  held  until  the  12th,  at  which  time  it  adjourned  until 
the  24th.  In  a  suit,  tried  after  that  lime  :  Held,  that  the  act  of  May 
19Ui,  1854,  repealed  the  former  act  as  effectually  as  though  it  bad 
never  been  passed,  and  that  there  remuned  no  authority  by  which  a 


CV(IC 


teim  of  court  coold  be  hidden  except  at  the  times  provided  bj  tiie  Mil*- 
seqnent  Kct.     Dominffiui  v.  JDomiHgaa,  4  Cal.  186. 

2.  According  to  the  (wditi&ry  coiwtrnotioit  of  etatatee,  a  mere 
amendment  would  not  hare  the  eflbct  of  changiDg  the  operation  erf'  the 
act  amended,  except  00  &r  as  the  alteration  Hself  is  concerned  ;  but 
nnder  oar  c<HiBtitatian  a  new  rule  was  adopted  for  the  amendment  <^ 
Btatutea.  Sec.  25th  of  article  4th  ord^ns,  that  "  no  law  shall  be  re- 
Tised,  or  amended,  by  reference  to  its  title ;  but  in  such  ease,  ttie  act 
revised  or  section  amended,  sh^  bereeoacted  and  publi^ed  at  length." 
The  re-enactment  creates  anew  tlie  rule  of  aetion,  and  even  if  there 
was  not  the  slightest  difference  in  the  ^anatf^fj  of  tiie  two,  the  latter 
alone  can  be  referred  to,  as  the  Uw,  and  Ihe  former  standa,  to  all  in- 
tents, as  if  absolutely  and  expressly  repealed.  BiSingi  t.  Harvey,  6 
Cal.  381. 

8.  A  statute  may  be  repealed  by  imfdioation,  as  well  as  in  dinct 
tenns.  Where  a  subsequent  act  is  repugnant  to  a  prior  one,  the  last 
operates  without  any  repealing  clause,  as  a  repeal  of  the  first ;  and 
where  two  acts,  passed  at  different  times,  are  not,  in  terms,  repugnant, 
and  yet  it  is  clearly  evident  that  the  last  was  intended  as  a  revision, 
or  substitute,  of  the  first,  it  will  repeal  the  first  to  the  extent  in  which 
its  provisioDB  are  revised  or  substituted.  iWpnt  t.  CVvuM,  10 
Cal.  818. 

4.  Where  a  general  repealing  statute  Lb  passed,  and  on  &e  sao- 
oeeding  day,  a  snpplcmentaty  act,  excepting  certain  coanties,  to  a  cer- 
tain extent,  from  the  operation  of  the  repeal :  Mdd,  that  tiie  case  is  a 
special  one,  and  that  the  Kipplemental  act  must  be  regarded  as  a  part 
of  the  act  to  which  it  was  Bnpplementaiy,  and  be  ^ven  the  same  effect, 
as  if  passed  on  the  same  day.     Mmlove  v.  WUu,  8  C^.  376. 


REPLEVIN. 

1.  A  party  who  avtuls  himself  <^  die  process  of  an  inferior  court, 
cannot  escape  the  responaibili^  rf  hia  own  act,  bpcrn  the  groond  that 
such  tribunal  had  no  jurisdiction  over  the  subject  matter  in  eontroversy ; 


<»Dseqiiently  a  po^fy  ^^  sues  ont  a  writ  of  reploTin  from  die  court  of 
a  justice  of  the  peace,  having  no  jurisdictioti,  and  obtuns  the  property, 
in  an  action  (m  the  repterin  bond,  cannot  set  up  as  a  defense  the  want 
of  juristUction  of  the  justice.  Neither  can  he  be  allowed  to  ^ow  that 
tke  property  replevied  was  his  own.  The  conditioQB  of  the  bond  are 
to  prosecute  the  suit  witli  auceesB,  or  return  the  property.  MaDer' 
net  T.  iMb^,  4  Cal.  113. 

2.  Where  a  defendant  in  replevin  recovers  judgment,  Bach  judg- 
ment will  carry  costs,  although  tie  jury  had  not  found  the  value  of  the 
property  to  exceed  two  hundred  dollars,  where  by  the  plaintiff's  decla- 
ration the  yalue  is  alleged  to  be  greater  tiian  that  amount.  Edgar  v. 
Oragy  6  Cal.  267. 

S.  Wbere  flour  of  one  brand  and  quality  waa  stored  mth  a  ware- 
hoose-mao,  and  afterwards  a  portion  sold  in  lots  to  various  parties,  and 
Orders  on  the  warehouae-inan  given  therefor,  the  purchasers  not  remov- 
ing or  separadng  the  several  amounts  of  their  purchases  from  the  whole 
lot,  but  takmg  the  warehoioe-man'a  receipt  for  the  same,  tlie  whole 
quantity  being  afterwards  seized  by  tlie  sheriff  on  an  attachment  against 
tie  piy:^  who  stored  the  flour.  On  an  action  of  replevin  by  the  pur- 
chaser agunst  the  ^eriff,  it  was  hdd,  tiat  as  the  portion  claimed  by 
the  plaintiff  bad  not  been  severed,  and  designated  from  tKe  bulk  out 
of  which  it  was  sold,  tie  action  being  for  the  recovery  of  specific  prop- 
erty could  not  be  sustained.     Adama  v.  Chrham,  6  Cal.  68. 

4.  Where  the  defendant  in  a  replevin  smt,  in  his  answer  failed  to 
claim  a  return  of  the  property,  and  on  die  trial  the  jury  found  a  ver- 
dict for  the  defendant,  on  which  the  court  rendered  judgment  against 
tie  pluntiff  for  costs :  Held,  that  the  payment  of  the  judgment  operat- 
ed as  a  complete  discharge  of  plaintiff's  sureties  on  the  undertakbg. 
ChambtT»  v.  WaterB,  7  Cal.  890. 

5.  In  an  action  ef  replevin,  where  tie  defendant  has  required  the 
return  of  the  property,  and  ^ven  an  undertaking  therefor :  Meld,  that 
a  judgment  for  plaintiff,  in  order  to  hold  the  sureties  on  the  undertaking, 
must  be  in  tie  alternative,  as  reqiured  by  sections  104, 177,  200  and 
210  of  the  Practice  Act.    Nxcker»m  v.  ChaUerUm,  7  Cal.  568. 

6.  Id  as  action  against  the  sureties  on  a  replevm  bond,  it  is  oeoM- 


Buy  to  allege  and  prove  that  the  property  was  detirered  to  tin  pazty 
rvqairing  it,  and  for  whom  the  hood  was  given.    lb. 

7.  In  ao  action  apon  an  undertaking  given  under  section  102  of 
the  Practice  Act,  to  snthorize  the  sheriff  to  take  poasesdon  of  proper^ 
in  a  replevin  suit,  and  for  the  return  of  the  property,  if  return  should 
be  adjudged  by  the  court ;  where  the  plaintiff  was  nonsuited  and  the 
property  adjudged  to  be  returned :  Hddy  that  it  is  only  for  damages 
arioDg  from  a  failure  to  return  the  property  that  the  action  will  lie, 
and  not  for  damages  for  the  original  taking  and  detention,  which  latter 
should  bare  been  found  in  tJie  replevin  suit.  -  Ginaea  v.  Attoood,  8 
Cal.  446. 

8.  In  an  action  of  replevin  the  rule  applies,  that  the  posaesnon  of 
tlie  servant  is  the  possession  of  the  master,  and  where  the  sheriff  bad 
notice  diat  the  property  belonged  to  another,  the  original  taldog  was 
tortious,  and  do  demand  is  necessaty  before  bringing  Biut.  Ledlty  v. 
Saj/s,  1  Cal.  160. 

9.  Where  a  sheiiff  seizes  jaoper^  of  A,  by  virtue  of  an  order  of 
court,  agunst  B,  A  may  sustun  lus  action  for  his  property,  aa  weU 
agtdnst  Uie  sheriff  as  any  other  person,  unlese  it  be  held  by  legal  pro- 
cess agunst  himself.     Wtodea  T,  Patter»on,  8  Cal.  469. 


RESIDENCE. 

1.  Eesidence  depends  upon  intention,  as  well  as  fact,  and  mere 
inhabitancy  for  a  short  period,  ag^nst  the  intention  of  acquiring  a 
donucil,  will  not  make  a  resident  within  the  meaning  of  the  law,  so  as 
to  constitute  ao  elector,  or  render  a  person  competent  aa  a  jutot. 
PeepU  V.  Pereata,  4  Cal.  175. 

2.  Where  a  person  romune  in  a  town  for  fourteen  days,  witti  tiie 
intention  of  making  it  bis  home,  at  Ibe  expiration  of  which  time  he 
leaves  the  state  for  some  months,  having  the  intention  of  retunung, 
and  returns,  in  pursuance  of  hia  intention,  the  court  say,  tJiat  his  reri- 
dence  dates  back  to  the  period  of  his  first  settlement,  and  that  fifleen 


RIVBRS— SALES. 


dtijv  after  Lis  return  he  is  a  competent  juror,  so  far  as  his  remdence 
afiects  hia  competency.    People  v.  Stonecffer,  6  Cal.  405. 


RIVERS. 

1.  Where  an  act  of  the  legislature  declares  a  river  to  be  a  nariga- 
ble  stream,  and  prohibits  the  erection  of  any  dam  or  bridge  across  any 
rifer.or  creek  declared  navigable  by  said  act,  no  right  esiste,  either  in 
the  court  of  sessions  or  the  board  of  supervisors,  to  violate  the  pliun 
letter  of  the  statute,  by  authori^ng  any  such  obstruction  of  the  river. 
They  may  grant  licenses  for  building  bridges,  where  the  public  conve- 
luence  may  demand,  "  provided  such  bridges  shall  not  obstruct  the 
navigation  of  such  streams  and  rivers  by  steamboats  and  other  water 
craft.     Minium  v.  Lisle,  4  Cal.  180. 


SALES. 

I.    Gbnbrallt. 

a.  Conditional  sales. 

b.  Of  estates  of  deceased  persons.  See  ExECUroas  AND 

ADHINI8TRAT0BB. 

c.  Sales  and  transfei  of  stock  in  corporations.  See  CoR- 

POKATIONS. 

d.  Of  homestead,  See  Eombbtbad. 

n.      WnBIN  THB  BTATUTB  OF  EBACDB. 

a.  Evidence  of  fraud  in  sale, 
m.    On  execution,  See  SHREinr. 

I.      GSMKKALLY. 

1.    In  the  execution  of  a  conveyance  of  real  estate,  all  previous 
representations,  pending  the  negotiation  for  Uie  porchase  are  merged. 


Hie  inrtrameiit  otrntauna  die  final  agreement  of  Ihe  parties,  and  by  it, 
in  the  absence  of  frand,  Aeir  rights  and  UabihtieB  are  to  be  deter- 
mined.   PaOoA/  T.  Phelpt,  9  Cal.  218. 

2.  The  posaesaion  bj  A,  of  a  warehouse  receipt  iasaed  to  B,  where, 
by  its  terms,  a  certtun  quantity  of  Soar  is  made  delirerable  oa  its 
retom,  is  sofficieDt  evidence  of  a  sale  of  the  floor  by  B  to  A.  Eorr 
T.  Barker,  8  Cal.  60S. 

8,  Where  a  person  has  on  storage  with  a  warebonse^nan  a  qoao- 
tity  of  floor,  and  sells  portkmB  to  various  parties,  ^ving  wders  «a  tlie 
warehoaee-man  Sot  the  same,  until  the  -wbiAo  is  sold,  the  warehonse- 
tnan  receiving  the  ordeis,  and  crediting  &9  purchasers  on  his  books 
witli  tlieir  reqtective  lots,  and  charing  the  seller  with  the  same,  and 
the  whide  ,qnaotity  remuning  without  the  portims  sold  bong  separated 
from  the  mass:  Meld,  that  as  the  entire  lot  had  paaaed  from  the  seller, 
the  d^very  was  good  without  the  segregation  of  the  different  parceb. 
Sorr  y.  Barker,  8  Cal.  609. 

a.     Oond&iimal  tdlet. 

4.  A  sale  and  delivery  to  A,  on  account  of  B,  of  certun  drills  to 
be  manafactored  into  bags,  which  were  to  be  stored  in  a  certiun  ware- 
house in  B's  name;  Held,  that  on  delivery,  the  drills  vested  in  A,  and 
B  had  DO  right  either  to  the  drills,  or  the  bags  manufactured  firom  them, 
until  the  latter  were  stored  with  the  warehousfriaan  and  the  receipt 
taken  and  turned  over  to  B.     Seaia  r.  Flint,  7  CaL  264. 

5.  A  conveyance  directly  to  a  creditor,  with  authority  to  sell  the 
property  transferred,  and  to  ^ply  the  proceeds  in  discharge  of  the 
indebtedness  to  himself  and  the  liabilities  he  had  incurred,  is  only  a 
mortgage,  whatever  its  form,  and  is  not  within  the  letter  or  spirit  of 
Hie  statute.  The  asagnee  acquires  mij  a  ^wcifio  lien  upon  Uie  prop* 
er^ ;  a  trust  as  to  the  surplus  results  in  favor  of  the  assigDor ;  but 
that  arises  from  the  nature  of  the  transaction,  as  (me  of  seeority ;  such 
trust  results  in  all  cases  of  mortgage.    Dana  v.  Stm\fard,  10  Cal.  269. 

b.     Of  ettatet  of  deeeand  penotu,  See  ExBCirtORS  and  adhhtis- 

TAAIOBfl. 

6.  A  sale  <£  real  estate  by  to  enoutor,  under  an  order  of  the 


probate  ooort,  is  a  judicial  act,  and  the  statute  (^  &audA  does  not 
api^j  to  Buch  casea.    HaUeck  v.  Gvy,  9  Cal.  181. 

7.  The  administrator,  or  executor,  is  mder  the  control  of  the  pro- 
bate court ;  in  the  sale  of  pn^ier^,  he  is  the  ntoring  party  in  behalf 
<£  erediton,  but  acts  sobject  to  the  order  of  the  eoort.  Ih. ;  Chate 
T.  jSiirani,  9  Cal.  180. 

8.  Where  jodgme&t  is  rendered  against  a  defendant  and  becomes 
a  lien  oa  real  estate,  and  before  tiie  lien  exjnres  the  defendant  dies, 
is  each  case  the  property  is  in  the  cwtody  of  the  lav,  and  a  sale  upon 
an  execntioD,  or  an  aUat  exeoati(»i  is  valid.     Jtaac  t.  Sw^ft,  10 

Cal.  n. 

c.     Sale  and  trammer  of  ttock  m  eorjK>ratun»,  S*e  Gokpokations. 

9.  A  party  who  porchases  stock  <^  a  owporation  at  shenff's 
sale,  knowing  the  certificate  of  Bach  stock  to  be  hypothecated,  is 
chargeable  with  notice  of  the  &ot,  and  takes  snbjeot  to  the  clum  of 
the  pledgee.  Neither  the  incorporatioo  law  of  1850,  dot  that  of 
186S,  was  intended  to  oorer  a  case  of  tiiis  kind,  but  ap]Jy  (nly  to 
trai^ere  and  purchases  in  good  futh  without  notice.  Wetton  r.  B4ar 
Bixer  ^  Avbwn  Co.,  6  Gal.  425. 

d.     Of  hmettead,  See  Hohbstsad. 

10.  On  a  sale  of  a  hom(»tead  by  a  sheriff^  "by  virtue  of  an  execu- 
tion agunst  the  husband,  the  sheriff's  deed  conveys  nothing ;  the  pur- 
chaser at  such  sale  acquires  no  right  to  the  property.  KendaU  t. 
Clarke,  10  Cal.  17. 


n.      WlTEUT  THE  8TATUTB  OF  FKAUDS. 

11.  To  constitute  a  vahd  sale  of  personal  property,  agunat  cred- 
itOTs,  there  most  be  "  ao  immediate  delivery  thereof,  accompanied  with 
an  actual  and  CMitinaous  change  of  poaseanon."  By  an  immediate 
delivery  is  not  meant  a  delivery  instanter ;  but  the  character  <A  the 
property  sold,  its  fdtnation,  and  all  the  circuuntances  must  be  taken 
into  conndersti(m  in  detenmning  wheUier  there  was  a  delivery  wittiin 
a  reasonable  time,  so  as  to  meet  the  requirement  of  the  statute,  and 


tbis  will  often  be  a  qnestion  of  &ct  for  Uie  jniy.    SamueU  v.  Gor- 
ham,  5  Cal.  226. 

12.  Where  A,  having  a  large  quantity  of  flour  stored  with  a  irare- 
hoase-maD,  sella  portiima  to  various  parties  to  whom  he  gives  orden 
on  the  warehouse-maa  for  the  amoonts  purchased,  whieh  <»der8  wen 
received  hy  the  varehonse-man,  and  the  different  aaKHints  oretUted  to 
the  several  purchasers  tipon  Ma  books,  and  charged  to  A,  the  whole 
quantity  having  been  sold,  but  remaining  together,  no  parcel  having 
been  segregated  from  the  mass,  in  a  Boit  agunat  A,  is  v^cb  an  attach- 
ment was  levied  on  the  wbote  lot,  it  was  held,  that,  as  the  entire  qnan- 
titj  had  been  sold,  and  the  various  orders  of  A  been  received  by  the 
warehonso-nUD  and  the  amount  named  therein  credited  on  hia  books 
to  the  various  porchaaers  and  charged  to  A,  the  segregation  was  BDf> 
ficient  and  the  delirerr  complete.    Borr  r.  Barker,  8  Gal.  609. 

13.  A  sale  of  personal  proper^,  capable  of  manual  deliveiy, 
nnlesa  it  be  accompanied  hj  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  poeseedon,  will  be  void,  as 
against  subsequent  purchasers  in  good  futh.  Vance  v.  Soynton,  8 
Cal.  554;  Surlburd-r.  Bogardm,  10  Cal.  518. 

14.  A  vendor  having  poaaesaion  of  the  property  as  clerk,  or  as 
warehoutMoan  of  the  vendee,  renders  the  sale  fraudulent.  The  mere 
charge  of  the  eapaciiy  in  which  the  vendor  acts  while  in  poeaeasion  of 
the  goods,  will  not  save  the  sale  from  tjie  proviaions  of  the  statr 
ute.    Jb. 

15.  The  change  erf  possession  necessary  to  rebut  tlie  inference  of 
an  intention  to  defraud  creators  must  be  twhttantifd,  bona  fide,  and 
ezclunve ;  and  consequently,  a  sale  or  assignment  will  be  considered 
fraudulent  and  void,  if  the  goods  be  left  upon  the  premises  <rf  the 
grantor,  and  under  his  apparent  disposal  or  order.    lb, 

16.  By  the  15th  section  of  the  statute  of  fiaada  of  thia  atate,  it 
is  made  conclusive  evidence  of  fraud  in  the  sale  of  goods  if  the  sale 
be  not "  accompanied  by  an  immediate  delivery,  and  be  icdlowed  by 
actual  and  continued  change  of  poBseaaion ; "  ao  when  a  merchant 
sella  his  entire  atock  of  goods  for  their  fair  value,  and  receivea  fall 
pay  for  the  same,  and  the  purchaser  rents  the  same  store  and  employs 
the  vendor  as  a  clerk,  to  assist  in  selling  the  goods,  AeU,  that  this  is 


bnfe  coortractive,  and  not "  actual"  poesession.    Brmm  t.  <?orAam,4 
Gal.  290. 

17.  A  sale  (tf  pereoDal  property,  nnaccompanied  by  immediate 
delireiy,  is  roid  aa  to  creditors  by  the  15th  Bcction  of  the  statute  of 
fraads,  and  tiiifl,  though  delivery  be  made  before  levy  by  the  creditors. 
If  &e  bill  of  sale  was,  by  private  onderstandiDg  between  the  parties, 
to  operate  only  as  a  mortgage,  then  it  vas  a  secret  trust  to  the  ext«Dt 
of  the  surplus  over  the  debt  secured,  for  the  benefit  of  the  vendor, 
and  void  by  the  11th  section  of  the  same  statate.  In  either  case  the 
lav,  from  motives  of  pnblic  policy,  has  declared  the  contract  void,  and 
all  subsequent  acts  under  it  must  relate  to  its  inception.  Chmery  v. 
Palmer,  6  Cal.  119. 

18.  A  sale  of  merchandise,  by  bill  of  sale,  where  the  goods 
remUD  in  the  possesmoD  of  the  vendors,  as  warehonse-men,  at  a  regu- 
lar charge,  and  their  receipt  is  ^ven  for  the  goods  on  storage,  the 
Tenders  doing  business  as  commission  merchants,  and  sometimes  receiv- 
ing goods  on  storage,  is  void  as  to  creditors  of  the  vendors.  Stewart 
V.  Scannell,  8  Cal.  80. 

19.  Our  statute  of  frauds  requires  sales  to  be  "  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an  actual  and  continued 
possession  of  the  property  sold."  The  fraudulent  vendor  cannot  remain 
in  possesion,  under  any  pretence  whatever.  lb.;  WHtney  v.  Stark, 
8  Cal.  514. 

20.  Where  A  sold  to  B  an  entire  stock  of  goods  in  store,  and  after 
an  absence  of  one  month,  returned  and  was  employed  by  B  to  take 
charge  of  the  bnuness  for  bim,  the  goods  remaining  in  the  same  store, 
and  B  being  absent  most  of  the  time  engaged  in  bu^esa  elsewhere, 
it  was  Kdd,  that  under  the  statute  of  frauds  of  this  state,  the  facts 
afforded  conclu^ve  evidence  of  fraud,  and  that  diere  was  do  such  con- 
tinued change  of  possession  of  the  goods  as  to  take  the  case  out  of 
the  statute.     Bacon  v.  Scannell,  9  Cal.  271. 

21.  Where  A  made  a  verbal  agreement  to  sell  to  B  a  house  and 
lot,  and  certain  furniture  in  the  honae  for  $800,  one-half  which  amount 
was  paid  down  and  the  reminder  was  to  be  paid  within  six  months, 
and  A  was  to  make  to  B  a  good  and  sufficient  title  of  the  property 
within  thirty  days  from  the  date  of  the  agreement,  and  B  at  once  took 


possessioQ  of  the  property,  wi&  the  penoiasioD  of  A,  az>d  after  tfae 
time  had  expired  for  A  to  make  the  deed,  B  demanded  it  and  ten- 
dered performance  on  his  part,  held,  that  the  sale,  not  being  reduced 
to  .writiiig,  was  entirelj  Toid,  and  that  B  might  recorer  back  the 
amomit  adraoced,  without  being  evicted  from  the  preimsea.  Bof- 
mltU  T.  SarrU,  9  Cal.  838. 

a.    ^Evidence  of  fraud  m  xUe. 

22.  Inadequacy  of  price  is  a  fact  which  b  admitted  to  be  ^7en  in 
evidence  in  proceedings,  to  establish,  in  connection  with  other  circom- 
BtanceB,  fraud  in  the  officer  making  a  sale,  but  is  never  of  itself  snffi- 
(»ent  to  annul  &  sale,  and  certwnlj  would  not  be  sufficient  under 
our  law,  which  provides  for  the  redemptiMi  of  the  proper^  sold. 
SmitJt  T.  Mandall,  6  Cal.  47. 

23.  Where  a  purchase  of  goods  is  made  with  the  preconceived 
design  of  not  paying  for  them,  it  is  sucU  a  &aud  as  will  vitiate  the 
sale,  and  where  a  person,  clearly  insolvent,  purchases  goods  from 
another,  on  credit,  and  conceals  Uie  fact  of  insolvency  from  the  vendor, 
he  is  guilty  of  such  fraud  as  vitiates  the  sale.  Sdigman  v.  ifo/ibnan, 
8  Cal.  207. 

24.  Inadequacy  of  price  paid  by  a  third  party,  is  suffi<»ent  to  pat 
him  on  notice  of  fraud,  where  there  had  been  a  fraudulent  practice  by 
his  grantor  in  rehttion  to  the  same  property.  Argend  v.  San  Fran- 
d8co,  6  Cal.  677. 

25.  A  creditor  at  large  canoot  impeach  a  sale  of  property  by  his 
debtor  to  a  third  pajty,  until  he  has  obtuned  judgment,  taken  out  exe- 
cution, and  the  same  has  been  returned  unsatisfied ;  or  unless  he  elum 
by  virtue  of  some  writ  or  process  ^ving  him  a  specific  lien  thweoa ; 
as  between  the  parties  the  sale  is  valid.  Thomburg  v.  Smd^  1  CaL 
554. 

26.  The  statute  makes  certun  facta  etmdutive  evidence  of  fraad, 
and  whatever  may  or  may  not  be  the  actual  intention  of  tiie  parties,  if 
the  actual  facts  exist  which  are  contemplated  by  the  law,  the  sale  ia 
void.     Stewart  v.  ScantuU,  8  Cal.  SO. 
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III.    On  EXBoumoH,  See  Shkriw. 

27.  Where  a  plaiotiff  in  an  ezecation  at  sheriff's  aale  of  real 
estate,  falael;  represents  the  property  to  be  free  from  otlier  incnnt- 
brance,  and  tbat  the  party  purchaaing  would  obtm  a  good  title  at  the 
aale  on  snch  execution,  when,  In  &ct,  there  were  other  and  paramount 
liens  upon  tbe  property,  the  porchaser  will  not  be  liable  under  sections 
224  and  225  of  the  Practice  Act,  for  any  loss  which  may  arise  from 
hia  refusal  to  pay  for  the  property  bid  in,  and  it  is  immaterial  whether 
tbe  plaintiff  made  such  representations,  knowing  them  to  be  false,  or 
whether  he  was  ignorant  of  the  facta,  or  that  the  action  is  brought  in 
&.6  name  of  the  sheriff.     Webster  r.  Haytoorth,  8  Cal.  21. 

28.  K  a  judgment  under  which  property  is  sold  is  void,  the  sale  is 
invalid  and  the  sheriff's  deed  passes  no  title  to  the  purchaser,  but  if 
tiie  judgment  is  merely  voidable,  the  sale  is  vaUd.  Gray  v.  Bawe*, 
8  Cal.  662. 

29.  The  provisions  of  our  statute,  with  respect  to  levy  and  notice 
of  sale  under  execution,  are  merely  directory,  and  the  fulure  of  the 
officer  to  comply  with  the  reqturements  of  the  law,  would  not  vitiate 
the  sale,  but  the  party  aggrieved  by  his  neglect  is  left  to  his  remedy 
by  an  action  ag^nst  the  officer.  Smith  v.  Randall,  G  Gal.  47  ;  Har- 
vy  V.  Fitk,  9  Cal.  93. 

80.  Where  a  plaintiff  recovers  judgment  agfunst  a  defendant,  who 
appe^  therefrom,  but  neglects  to  stay  its  execution  by  giving  the 
undertaking  on  appeal  required  by  statute,  and  execution  is  issued  and 
sale  made,  it  is  held,  that  the  sale  was  properly  made,  and  the  rights 
of  the  purchaser  are  in  no  respect  affected  by  the  subsequent  rever- 
sal of  the  judgment.     Farmer  v.  Rogert,  10  CaL  335. 

81.  After  the  sale  by  a  sheriff,  of  real  estate  on  execution,  the 
title  remains  in  the  defendant  until  a  deed  ia  duly  executed  by  the 
proper  o£Gcer.    Anthmy  v.  TTwirf,  9  Cal.  103. 

82.  The  purchaser  at  sheriff's  sale  is  entitied  to  tbe  rents  from 
the  day  of  sale  until  redemption.     Reynold!  v.  LcUhrop,  7  Cal.  43. 

33.  The  tenant  in  possesion  of  property  purchased  at  sheriff's 
sale,  ia  responsible  to  the  purcbaaer  for  the  rents,  in  the  same  manner 
that  he  would  have  been  to  the  judgment  debtor,  had  no  sale  boen 


SEAMEN— SHERIFF. 


made,  and  the  purchaser  caa  sue  for  the  rent  as  often  as  it  falls  due, 
under  the  terms  of  the  lease  existing  at  the  time  be  became  the  pur- 
chaser; the  effect  of  the  sale  is  equivalent  to  an  assi^ment  of  the 
lease  for  the  time.    Ih. 


SEAMEN. 

1.  Desertion  of  seamen  is  an  offense  against  the  laws  of  the  United 
States,  80  made  hj  the  Beventii  section  of  the  act  of  1790,  which  con- 
fers jaris<Uction  on  justices  of  the  peace  alone,  to  issue  warrants  of 
arrest,  try  the  issue,  and  commit  the  deserter.  No  other  act  seems 
to  invest  any  other  officer  with  a  umilar  jurisdiction.  Ex  parte  Leait 
Crandall,  2  Cal.  144. 

2.  The  act  of  1842  ^res  commissioners  the  same  power  as  is  ^ven 
to  justices  of  the  peace,  by  the  33d  section  of  the  act  of  1789 ;  bnt 
tiiat  section  only  gives  the  power  to  arrest  and  commit  for  trial,  bnt 
gives  DO  power  to  try,     Ih. 


SHERIFF. 

I.      AUTHORITT  AND  LUBILHT. 
II.      DtJTT  AND  LIABILITT. 

a.  Sales  by,  and  incidents  thereto. 

b.  Betnm  conclu^ve. 
0.     Sheriff's  deputy. 

d.  Vacancy,  how  filled. 

e.  Action  ag^nst. 

I.    AuTHoanr  and  LiABiLiTir. 

1.     On  the  election  of  a  new  sheriff,  the  former  e^eriff  shall  coi>. 
tinne  and  complete  the  exeontioi  of  all  final  process  which  be  Has 


begnn  to  execute ;  e(Hi8e'quentl;  where  lie  has  levied  on  land,  he  will 
contiaue  and  sell  die  eame,  giving  to  the  purchaser  tJie  necessary  cer- 
tificate, and  at  the  expiration  of  the  dtne  allowed  to  redeem,  if  not 
redeemed,  a  deed.     People  v.  Boring,  8  Cal.  406. 

2.  Id  case  of  the  death  of  a  sheiiff,  who  has  made  sale  of  real 
estate,  before  tiie  deed  has  been  executed,  the  only  remedy  left  the 
purchaser  is,  to  apply  to  the  court  for  the  appointment  of  some  Buitar 
ble  person  as  master,  or  commisuoner,  to  execute  the  coDveyaaoe  ; 
SQch  application  should  be  made  upon  petition,  stating  the  recovery  of 
the  judgment,  the  execution,  the  sale  and  the  purchase,  and  that  the 
party  petitioning  b  entitled  to  his  deed ;  notice  of  the  application 
should  be  gjven  to  the  defendant  whose  property  was  sold.  People  y. 
Boring,  8  Cal.  406  ;   Anthony  v.  Weted,  9  Cal.  103. 

8.  Where  a  sheriff,  by  virtue  of  an  execution,  levies  upon  and 
takes  into  possession  property  belonging  to  the  defendant  in  the  execu- 
tifin,  jointiy  with  another  party,  tiie  other  party  cannot  snstain  an  action 
of  replevin  against  the  sheriff  for  such  property.  The  sheriff  has  a 
right  to  levy  on  and  take  the  property  into  possession,  for  the  purpose 
of  subjecting  it  to  sale.      Waldnm  v.  Brodcr,  10  Cal.  378. 

II.      DUTT  AKD  LIABILITY. 

4.  Where  a  sheriff  seizes  specific  property  by  virtue  of  an  order 
of  the  court  directing  him  to  do  so,  if  the  property  do  not  belong  to 
the  defendant  in  the  suit,  the  sheriff  is  held  liable  to  the  owner.  The 
owner  of  property  always  has  his  remedy,  and  the  right  of  recovery, 
against  any  one,  whether  sheriff  or  not,  who  takes  his  property,  unless 
it  be  held  by  legal  process  of  law  agunst  himself.  SJutdet  v.  Patter- 
»on,  3  Cal.  469. 

6.  Statutory  penalties  against  a  sheriff,  are  only  recoverable  when, 
by  the  return  of  the  sheriff,  he  admits  the  collection  of  the  money,  and 
refuses  to  pay  it  over,  but  not  for  an  error  of  judgment,  or  oven  a  hes- 
itation to  decide  between  adverse  claimants.  Johnton  v,  Qorham,  6 
Cal.  195. 

6.  The  neglect  of  an  officer  making  a  sale,  to  give  the  notice 
required  by  law,  wUI  not  affect  the  validity  of  the  sale,  but  the  party 


aggrieved  has  his  remedy  agunat  the  officer,  for  any  injury  snatuned 
by  reasoa  of  lua  neglect.  And  a  pnrchaser  at  sheriff's  sale  cannot  be 
protected  in  reAising  to  pay  his  bid  on  the  grounds  of  insufficiency  of 
notice.    Saroey  t.  m^,  9  Cal.  93  ;  <%ni£&  t.  lUmdaa,  6  Cal.  47. 

7.  Where  a  sheriff  collected  money  on  an  attachment,  more  than 
sufficient  to  satisfy  the  attaching  creditors,  and  afterwards  another 
creditor  attached  the  surplus,  in  such  case  the  sheriff  is  not  liable  oo 
his  official  bond,  but  only  as  private  person.  Gorham  r.  Eadicott,  7 
Cal.  144. 

8.  The  acta  of  a  sheriff,  appointed  by  the  judge  of  the  coonty 
court,  (which  appointment  was  void)  aa  &  de  facto  officer,  are  valid. 
People  Y.  Roherts,  6  Cal.  214. 

9.  A  sheriff  or  constable  having  levied  upon  goods,  claimed  by  a 
tliird  party,  is  entitled  to  notice  of  the  party's  claim,  and  a  demand  for 
them  is  necessary  to  make  the  officer  liable  therefor.  The  fact  that 
the  officer  has  already  obttuned  indemnity,  will  not  affect  this  right. 
Tayhr  v.  Seynwur,  6  Cal  512. 

10.  The  second  subdivision  of  section  19,  which  provides  that 
actions  agtunst  a  public  officer  for  acta  done  by  him  in  virtue  of  his 
office,  shall  be  tried  in  the  county  where  the  cause,  or  sc»ne  part  thereof 
arose,  applies  only  to  the  affirmative  acts  of  the  officer  by  which,  in  the 
execution  of  process,  or  otherwise,  he  interferes  with  the  proper^  or 
rights  of  third  persons,  and  not  to  mere  omissions  or  neglect  of  official 
duty.     McMllan  v.  Jlichards,  9  Cal.  365. 

11.  In  an  action,  instituted  under  the  6th  section  of  the  act  con- 
cerning aheriffi,  which  provides  tiiat  a  sheriff,  for  the  f^ure  to  perform 
certain  duties,  shall  be  liable  in  an  action  to  the  party  aggrieved, 
for  the  sum  of  two  hundred  dollars,  and  for  all  damages  »u»Uuned  by 
Mm:  ffeld,  that  two  suits  are  not  necessary  to  enable  the  party  toavail 
himself  of  the  remedy  given  by  the  statute.  Pearket  v.  Freer,  9  Cal. 
642. 

12.  Where  a  party  claims  the  properly  levied  on  by  a  sheriff  on 
an  execution  against  another,  and  a  sheriff's  jury  b  called  to  try  the 
right  of  the  property  under  section  218  of  the  Code,  tJie  proceedings 
before  the  sheriff  are  not  judicial.  The  jury  is  of  the  sheriff's  own 
selection.     He  presides  upon  the  trial,  and  decides  all  questions  as  to 


the  adnuBsInlity  of  tea^ODj ;  tiie  verdict  of  the  jury  thus  consUtuted 
wiQ  not  protect  the  officer  in  selling  the  property  of  another  party,  not 
a  defendant  in  the  execution.     Perking  t.  Thortiburg,  10  Cal.  189. 

13.  Where  the  gooda  of  a  third  peracoi  are  mixed  with  the  prop- 
erty, or  in  the  apparent  poBsoBmon  of  the  Judgment  debtor,  a  sheriff 
who  levies  upon  them,  Buppoaing  them  to  belong  to  the  defendant  in 
tiie  execution,  is  not  liable  as  a  trespasser  ab  initio.  In  order  to 
charge  him,  it  is  necessary  to  show  a  notice  and  demand  of  the  goods, 
and  a  delay  or  refusal  to  deliver.     Daumiel  v.  Chrham,  6  Cal.  43. 

14.  Money  in  the  hands  of  the  sheriff  collected  on  execution,  is 
not  a  debt  due  to  the  pliuntiff  in  execution,  but  it  is  in  the  custody  of 
the  lav  until  finally  and  properly  disposed  of.  It  cannot,  therefore,  be 
the  subject  of  attachment  or  garnishment.  Clymer  v.  WiUig,  3  Cal. 
368. 

15.  A  sheriff  is  not  a  judicial  ofScer,  but  his  duties  are  entirely 
executive  and  ministerial,  in  which  capacity  be  may  be  said  to  execute 
the  laws  of  tiie  state.     MerriU  v.  Gorham,  6  Cal.  41. 

a.     Sales  hy,  and  inddenU  thereto. 

16.  A  purchaser  at  sheriff's  sale  is  entitled  to  the  rents  from  the 
day  of  sale  until  redemption.  The  tenant  iu  poseeseiou  is  responsible 
to  tiie  purchaser  for  the  rents,  in  tiie  same  manner  that  he  would  have 
been  to  the  judgment  debtor,  had  no  sale  been  made,  and  the  pur- 
chaser can  sue  for  the  rents  as  often  as  tbey  fall  due,  under  the  terms 
of  the  lease  existing  at  the  time  he  became  the  purchaser.  The  effect 
of  the  sale  was  equivalent  to  an  assignment  of  the  lease  for  &e  time. 
Beynolda  v.  Lathrop,  7  C^.  43. 

IT.  After  the  sale  of  real  estate  on  an  execution,  the  title  remains 
in  the  defendant  until  a  deed  is  duly  executed  by  a  proper  officer. 
AnOumy  v.  Wend,  9  Cal.  103. 

18.  The  23lBt  section  of  the  Code  allows  the  judgment  debtor,  or 
a  redemptioner,  to  redeem  within  six  months  after  the  sale,  by  paying 
the  purchaser  the  amount  of  his  purchase,  with  eighteen  per  cent, 
thereon,  iu  addition,  together  with  any  assessment  or  taxes,  and  inter- 
est on  such  amount ;  and  if  the  purchaser  be  also  a  creditor,  having  a 
lion  prior  to  that  of  the  redemptioner,  the  amount  of  such  lien,  with 


iDtereBt.  The  fiict  that  the  cretHtor  is  tfae  purchaser  does  not  direst 
his  lien,  as  the  legal  estate  is  still  in  the  judgment  debtor,  undl  the 
delivery  of  the  sheriff's  deed.  McJUillan  t.  Bichardt,  9  Cal.  365. 
(See  statutes  of  1859,  p.  140.) 

19.  The  title  of  land  purchased  at  sheriff's  sale,  remains  in  Uie 
debtor  undl  conveyance  executed ;  until  then,  the  purchaser  has  no 
legal  estate  in  the  premisea,  but  onlj  a  right  to  an  estate  which  might 
be  perfected  by  conveyance  ;  nor  does  the  estate  of  the  debtor  become 
vested  in  the  purchaser  by  mere  lapse  of  the  time  of  redemption,  but 
only  by  the  sheriff's  conveyance  under  the  statute.     lb. 

20.  A  sheriff  in  selling  property  under  ezeeution,  is  not  bonod  to 
receive  any  bid  except  for  cash,  and  die  purchaser  acquires  no  right 
whatever  against  the  sheriff  for  property  sold,  unless  at  tiie  time  of 
the  sale  be  pays  down  in  cash  the  whole  amount  of  purchase  money. 
K(Mer  v.  Hayet,  5  Cal.  66. 

21.  A  mandamus  will  not  lie  agtunst  a  sheriff  to  compel  him  to 
make  a  deed  of  land  to  a  purchaser  at  execution  sale,  who  refuses  to 
pay  the  purchase  money,  for  the  reason  that  he  is  the  oldest  J  dgment 
and  execution  creditor,  and  entitled  to  die  money,  especially  when 
there  is  an  unsettled  contest  as  to  the  question  of  lien.  WiUiam* 
V.  Smith,  6  Cal.  91. 

b.     Return  concluave. 

22.  A  sheriff's  return  is  conclnsive,  and  the  courts  will  not  permit 
it  collaterally  to  be  attacked,  even  if  the  officer  is  shown  to  have  beeo 
guilty  of  fraud  and  collusion.  If  a  party  wishes  to  attack  the  retont, 
bis  action  must  be  for  a  false  return.  The  law  presumes  that  every 
officer  will  fiudifully  perform  his  duty,  and  has  done  so  in  every 
instance,  until  the  contrary  is  shown.     Mgery  v.  Buehanan,  5  Cal.  53. 

28.  A  sheriff  has  no  right,  after  making  a  return,  to  amend  it  bo 
as  to  affect  rights  which  have  already  vested.  Netpkall  v.  Provott,  6 
Cal.  86. 

c.     Sheriff '»  cUputy. 

24.  A  sheriff's  deputy  may  execute  a  deed  for  proparty  sdd  under 
exoution,  but  he  must  execute  it  in  the  name  of  the  sheriff.  Lewit  v. 
Thompson,  3  Gal.  266. 


25.  Every  &ct  of  an  under  sheriff  or  depntj,  is  a  nulli^,  unless 
done  in  tlie  name  and  by  the  authority  of  the  sheriff;  it  is  only  by 
virtue  of  his  o£Gcial  position  that  the  return  of  the  sheriff  is  conclnave, 
and  of  such  the  courts  must  take  judicial  notice.  Joyce  t.  Joyce,  5 
Cal.  449. 

d.     Vacancy,  hoteJUUd. 

26.  There  can  be  no  vacancy  in  the  office  of  sheriff  by  reason  of 
the  death,  removal,  or  remgnation,  of  the  incumbent,  for  upon  the  hap- 
pening of  such  an  event,  the  coroner,  by  operation  of  law,  becomes 
sheriff,  and  perfonna  the  duties  of  the  office  until  the  board  of  super 
visors  appoints  a  successor.    People  t.  Fhtenix,  6  Cal.  92, 

27.  In  an  action  to  recover  property  seized  by  an  elisor  appointed 
for  that  purpose,  it  need  not  be  shovm  that  there  was  no  sheriff  or 
coroner,  or  that  those  officers  were  disqualified.  The  apptnutment 
being  made  by  a  judge  having  competent  jurisdiction,  the  presumption 
of  law  is,  tliat  he  foithfoUy  performed  his  duty.  Where  there  are 
irregularities  in  respect  to  such  appointment,  the  objection  should  be 
made  in  the  court  receiving  the  officer's  return,  by  a  motion  to  quash 
the  service  or  levy.     Turner  v.  BUlagram,  2  Cal.  620. 

28.  The  district  court,  by  virtue  of  its  ori^nal  jurisdiction,  has  the 
power  to  appoint  elisors  or  special  officers  to  execute  its  process. 
Wa»on  V.  Roach,  4  Cal.  862. 

e.    Action  against. 

29.  A  proceeding  by  motion  ag^nst  a  sheriff,  under  the  provi^ons 
of  the  9th  section  of  the  "  act  concerning  sheiiffi,"  passed  April  29, 
1851,  is  a  summary  proceeding,  in  derogation  of  the  rules  of  the  com- 
mon law,  and  is  pen^  in  its  character,  and  for  both  of  these  reasons, 
must  be  strictly  construed.     WlUon  v.  Broder,  10  Cal.  486. 

30.  The  statute  defines  tiie  duties  of  tiie  sheriff  in  respect  to  final 
process.  It  declares  "  that  the  sheriff  shall  execute  the  writ,  by  levy- 
ing, k,c.,  and  paying  to  the  pluntiff,  or  his  attorney,  so  much  of  the 
proceeds  as  wiU  satisfy  the  judgment,  and  if  there  be  any  excess,  he 
shall  return  the  same  to  the  judgment  debtor."  These  acts  are  to  be 
construed  t»  pari  materia.     The  judgment  and  writ  of  execution 


directa  the  payment  to  be  made  to  the  plaintiff.  It  necessarily  follows 
that  the  afaeriff  ia  not  bomid  to  pay  over  tiie  money  to  an  assignee  of 
the  jadgment.  The  officer  cannot  be  compelled,  at  hia  peril,  to  deter- 
mine all  queatdona  aa  to  the  genuineness  of  the  asaignment,  ita  conad- 
eration,  and  validity.    lb. 

31.  Summary  proceecting  by  motion  against  a  sheriff,  cm  only  be 
had  in  the  name  of  the  real  plaintiff  in  the  judgment  on  which  tlte 
money  was  collected.  Thia  remedy  waa  only  g^ven  for  cases  of  inten- 
tional delmqaency  on  the  part  <^  the  sheriff,  as  a  punishment  for  bia 
willful  or  corrupt  neglect  of  duty,  and  was  not  designed  to  embrace 
cases  in  which  he  declined  to  pay  over  money  collected,  under  ciiv 
cumstances  of  a  bona  fide  well  grounded  doubt  of  the  authority  of  the 
party  to  demand  it,     WHion  v.  Broder,  10  CaL  486. 


SLANDER. 

1.  It  is  not  slander,  and  it  has  no  marks  of  malice  accompanying 
it,  for  a  person  to  publish  a  "  caution  "  in  a  newspaper,  aotdfyiog  all 
persons,  not  to  purchase  certun  lands  from  a  certain  person,  the  title 
to  which  lands  is  charged  to  have  been  obtained  from  the  publisher  of 
the  card  by  false  pretenses  and  &aud,  where  the  circumstances  war- 
rant a  strong  presumption  that  &aud  had  been  practiced.  McDamd 
T.  Baca,  2  Cal.  826. 

2.  It  is  error  for  the  court  to  inatruet  the  jury,  "  that  when  a  per- 
son injuriously  slanders  the  title  of  another  to  certain  real  estate,  malice 
is  presumed."  It  is  also  error  to  instruct  them  that  fraud  could  not 
be  presumed,  but  might  be  established  by  circumstances,  but  not  of  a 
light  character ;  that  the  circnmatances  must  be  of  a  most  conclnave 
nature.    Ih. 
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SOLE  TRABER. 

See  Hdsbasd  and  wife. 
See  ALUIEIED  WOMAN. 

1.  In  an  action  against  a  married  womm  alleged  to  be  a  Bole  trad- 
er under  the  act  of  April,  1852,  on  a  contract  executed  by  her  as 
snch,  it  is  improper  to  join  her  husband  aa  defendant ;  and  a  com- 
pliunt  BO  drawn,  is  demurrable.  The  effect  of  the  atatute  b  to  make 
soch  married  woman  a/emnKSo^astothe  particular  buaneae  in  which 
she  is  engaged.     McKune  v.  McQarvey,  6  Cal.  497. 

2.  A  married  woman,  transacting  business  as  sole  trader  under  the 
act  of  1852,  may  sue  and  soatain  actions  in  her  own  name  relative  to 
such  bnsness.  The  act  does  not  confine  sole  traders  to  any  particular 
trade  or  occnpation,  nor  does  it  prohibit  the  husband  being  employed 
by,  or  acting  for  his  wife,  in  relation  to  her  business.  The  capital  in- 
rested,  to  the  extent  of  fire  thousand  dollars,  may  be  furnished  by  tlie 
hasband.  If,  at  the  time,  the  husband  was  In  embarrassed  circamstsn- 
ees,  such  transfer  would  be  a  fraud  upon  his  creditors,  and  void  as  to 
them,  but  be  good  against  ^  others.  QtMman  v.  Scarmell^  7 
CiJ.  455. 


SPECinC  PERFORMANCE. 

1.  In  case  of  a  verbal  contract,  for  the  sale  of  lands,  in^raetOi, 
where  the  vendor  delivered  to  the  vendee  the  title  deeds  of  the  lot, 
and  ^e  vendee  afterwards  took  possession  of  tbe  land  and  made  im- 
provements thereon  at  a  cost  of  several  thousand  dollars,  and  tendered 
to  the  vendor  the  full  amount  of  purchase  money :  Hddy  that  in  this 
case,  there  had  been  such  a  part  performance  by  the  vendee  as  to  put 
him  m  a  ntuation  which  would  be  a  fraud  upon  him,  unless  the  verbal 
contract  shonld  be  enforced  ;  a  decree  of  special  performance.- there- 
fore, should  be  had.     TohUr  v.  FoUom,  1  Cal.  207. 

2.  An  mstrument  iot  the  conveyance  of  land,  ezeonted  by  an 
agent,  in  his  own  name,  although  inoperaUve  bb  a  deed,  ia  yet  Bnffi<»ent 
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SPECIFIC  PERFORMANCE. 


to  serve  as  a  note  or  memorandum  in  writbg  of  Uie  agreement  between 
the  parties ;  and  where  accompanied  hj  delivery  of  p068e8U(«,  fiir^ 
nifihes  sufficient  evidence  for  a  court  of  equity  to  decree  a  specific  per- 
formance of  the  contract.     Scdtaon  v.  ffoffman,  2  Cal.  188. 

5.  Where  a  person  seeks  to  enforce  the  specific  performance  of 
a  contract  for  the  c(»iTeyance  of  land,  it  devolves  upon  him  to  establish, 
that  not  only  his  possession,,  but  all  hia  conduct,  in  relation  to  the  pui^ 
chase,  has  been  in  good  faith.     Conrad  v.  LiruUey,  2  Cal.  173. 

4,  The  acceptance  of  payment  of  the  purchase  money  by  a  grantor, 
on  a  contract  for  the  sale  of  land,  under  a  protest  f^at  the  contract 
incorrectly  described  and  called  for  a  larger  quantity  of  land  than  the 
grantor  agreed  to  sell,  and  intended  to  convey,  cannot  be  construed 
into  a  wuver  of  any  rights  which  the  grantor  clEumed  to  have  agunst 
the  grantee,  in  relation  to  the  fraudulent  description  of  the  land  in  the 
contract ;  and  the  same  may  be  set  up  as  a  defense  where  the  grantee 
attempted  to  enforce  a  specific  performance  of  tlie  contract.  Runell 
V.  Amador,  3  Cal.  400. 

£.  A  court  of  equity  is  always  chary  of  its  power  to  decree  Bp9- 
cific  performance ,  and  will  withhold  the  exercise  of  its  jurisdicti<Hi  in  Hat 
respect,  unless  there  is  such  a  degree  of  certunty  in  the  terms  of  the 
contract  as  wiU  enable  it  at  one  view  to  do  complete  equity.  Morritan 
V.  Roitignol,  5  Cal.  64. 

6.  To  entitle  a  party  applying  for  a  specific  performance  to  a  &vot^ 
able  decree,  it  must  appear  that  the  contract  was  fiur,  just  and  reason- 
able, and  founded  upon  an  adequate  consideration.  Durdap  v.  Kd^ 
tey,  6  Cal.  181. 

7.  A  court  of  equity  will  not  deprive  a  party  of  the  benefit  of  lus 
contract,  nor  wiU  it  in  many  cases  rescind  a  contract,  or  attempt  any 
modification  of  its  terms,  however  unequal  and  harsh.  It  wmply 
refuses  its  aid  as  a  court  of  conscience,  and  leaves  the  party  to  hia 
remedy  at  law.     lb. 

8.  Public  lands  held  by  no  other  tenure  than  possession,  may  be 
the  legitimate  subject  of  contract,  and  in  equity  are  made  die  subject 
of  specific  performance.  A  contract  should  be  enforced  in  every  case 
where  the  subject  of  it  is  something  susceptible  of  substiuitial  enjoy- 
ment, provided  the  circumstances  surrounding  it  bring  it  wiUiin  e<job- 


STATEMENT  ON  APPEAL. 


table  roles  vluch  entiUe  it  to  Gie  relief  sought.     Johason  v.  Mickett, 
5  Cal.  218. 

9.  la  equitj,  sometimes  chattel  interests,  or  personal  property,  are 
made  the  subject  of  specific  performance.     Xb. 

10.  To  entitle  a  party  to  obtun  a  specific  performance,  he  must 
have  performed  on  his  part  every  essential  of  the  agreement.  It  be- 
hooyes  the  pltuntiff  to  show  himself  not  in  faolt,  by  proring  each  point 

a  establish  the  merits  of  his  compltunt.     Cfoodale  v.  We«t, 
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STATEMENT  ON  APPEAL. 

I.       How   FBEPARED. 

II.    What  it  must  contaik. 

III.      How  ACTHENTICATED. 

ly.    Ahbndhehts  to. 

I.      How  PREPARED. 

1.  The  statement  oa  appeal  ehonld  be  signed  in  all  cases  by  the 
jndge,  except  where  s^preed  to  by  the  parties,  or  their  attorneys, 
whether  the  cause  was  settled  by  the  judge  or  not.  Hcdl&f  v.  Toung, 
4  Cal.  284. 

2.  Where,  on  the  trial,  Uie  appellant  tendered  several  bills  of 
exceptions  to  the  decision  of  the  court,  which  were  Hgned  by  the 
judge,  and  filed  by  the  clerk,  they  became  records  in  the  case  ;  the 
object  of  a  statement,  as  provided  by  our  statutes,  is  to  make  tbat 
record  which  before  was  not  record,  l^e  appellate  coort  will  not 
review  a  case  on  testimony  taken  down  at  the  trial,  and  certified  by 
the  clerk,  but  the  same  must  be  embodied  in  a  bill  of  exceptions  and 
ugned  by  the  judge,  or  agreed  to  by  the  parties.  De  Johnson  v.  Se- 
pidbeda,  5  Cal.  149. 

8.  The  meaning  of  the  term,  "  assignment  of  errors,"  is,  that  a 
specification  moat  be  filed  of  the  errors  upon  which  the  appellant  will 
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rtAjf  with  Hnch  fullness  as  to  ^n  ud  to  tiie  court  in  tte  ezamiiuttion 
of  the  transcript ;  vbere  tiie  assignment  ^res  no  such  aid  the  court 
inll  not  grope  its  waj  through  the  record  in  search  of  posfflble  errcos. 
Squiret  r.  Foorman,  10  Cal.  298. 

4.  The  Practice  Act,  in  regard  to  statements  on  appeal,  expressly 
excepts  appeals  from  an  order  made  upon  affidavits  filed,  and  provides 
tiiat  ^e  affidavits  shall  be  annexed  to  the  order  in  place  of  the  state- 
ment, (sections  839,  843)  and  all  that  is  requisite  in  such  cases  is, 
that  (be  certificate  of  the  clerk  should  specify  the  affidavits  used,  and 
to  enable  him  to  do  so,  he  sboold,  at  the  time,  mark  them  as  filed  on 
the  motlcHi.     Ptdne  v.  Lin  BxU,  10  CaL  370. 

5.  Where  a  statement  in  a  case  on  appeal  is  not  filed  within  twen^ 
days  as  required  by  statute,  it  is  not  properly  a  part  of  the  record.  In 
the  absence  of  a  proper  statement,  or  bill  of  ezceplioaB,  the  case  most 
be  decided  on  tlie  judgment  roll.  Macombof  v.  Chainberloin,  8 
CaL  822. 

n.    What  it  must  contaht. 

6.  By  the  27lBt  section  of  the  aot  to  regulate  proceedings  in  civif 
cases,  it  is  provided  that,  on  &e  trial  in  the  court  belov,  any  part^ 
may  require  die  clerk  to  take  down  the  testimony  in  writing ;  when  so 
taken  down,  it  shall  serve  as  a  statement  of  facts,  unless  the  parttee 
afterwards  agree  to  one.  It  is  therefore  plun,  that  a  transcript  of  the 
evidence  under  the  clerk's  seal  is  a  sabstitute  for  a  bill  of  exceptions, 
where  no  case  has  been  agreed  upon  between  the  parties,  or  ngned  by 
the  eoort.    itgraham  v.  Oildermeester,  2  Cal.  161. 

7.  In  a  statement  on  appeal,  the  evidence,  if  reUed  npon,  most  be 
set  out.  If  the  statement  does  not  contiun  the  evidence,  or  so  much 
at  least  as  may  be  necessary,  then  the  appellant  cwanot  rely  upon  any 
ground  depending  upon  the  testimony.  DicMns  v.  Van  Homy  9 
Cal.  207. 

8.  The  amendments  agreed  to  by  counsel  should  be  inserted  in  tlie 
proper  place  in  the  draft,  and  a  fur  copy  of  the  whole  made.  Where 
the  statement  embodied  in  the  transcript  coomsts  of  a  draft  proposed 
by  the  iqipellaat,  and  the  amendmenta  proposed  by  the  respondent  as 
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thej  were  ori^ally  seired,  they  do  not  0(»»titute  Bach  a  statement  as 
will  be  looked  into  on  appeal.  Marhw  t.  Monk,  9  Cal.  250 ;  People 
T.  Sdwardi,  9  Cal.  286;  Skilbnan  v.  BUey,  10  Cal.  300. 

9.  Where  the  statement  embodied  in  the  record  was  filed  on  the 
motion  for  a  new  trial,  we  can  only  examine  the  action  of  the  court 
below  in  denying  the  motion.     ^erhoU  v.  SaxioTu,  9  Cal.  277. 

10.  It  is  not  necessary  in  a  statement  on  appeal,  that  the  testi- 
mony ehonld  be  in  the  precise  words  of  each  witness ;  the  substance 
of  the  testimony  is  all  that  is  required  to  be  set  out  in  the  statement 
It  is  no  objection  to  the  statement  that  it  does  not  affirmatively  show 
that  the  settlement  was  upon  proper  notice,  or  in  the  presence  of  both 
parties.     Battertby  y.  Abbott,  9  Gal  665. 

11.  The  statutes  fixing  the  time  for  filing  papers  in  a  cause  are 
merely  directory,  and  the  court  has  it  always  in  its  power,  in  the  ezei^ 
cise  of  a  proper  discretion,  to  extend  the  time  fixed  by  law,  whenever 
the  ends  of  justice  would  seem  to  demand  such  an  extension.  Wood 
Y.  Fobei,  5  Cal.  62. 

12.  Where  an  appellant  allows  twenty  days  to  expire  without  tak- 
ing any  steps  to  make  out  his  statement,  he  will  be  deemed  to  have 
wuved  his  right,  and  an  order  afterwards  granted  to  the  appellant, 
^ving  further  time  to  make  out  a  statement,  without  notice  to  the 
respondent,  is  void.    Leech  r.  AUen,  2  Cal.  95. 

ni.      How   ArTHENTICATED. 

13.  The  195th  section  of  the  Practice  Act  referring  to  tiie  state- 
ment to  be  made  in  support  of  an  application  for  a  new  trial,  says : 
"  Such  statement,  when  conttuning  any  porttoo  of  the  evidence  of  the 
case,  and  not  agreed  to  by  the  adverse  party,  shall  be  settled  by  the 
judge,  upon  notice"  ;  to  make  a  statement  good,  it  must  bp  shown  in 
the  affirmative,  that  one  of  these  conditions  has  been  complied  with, 
tiiat  it  has  either  been  agreed  to,  or  settled  by  the  judge.  Livn  v. 
Twivt,  Eddy  Sf  Co.,  8  Cal.  89  ;   Vermvle  v.  Shaa,  4  Cal.  214. 

14.  The  certdficate  of  the  judge  of  tiie  court  below  is  a  suffident 
authentication  of  the  statement  on  appeal.  An  appellant  cannot  be 
defeated  of  his  lights  by  the  respondent's  ttXasang  to  file  amendmenta. 
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or  tiie  judge  to  correct  the  statement ;  the  certificato  of  that  fact  bj 
the  judge  is  all  that  is  Decessarj.     Redman  t.  Ovinac,  5  Gal.  148. 

15.  The  fioding  of  s  coiirt,  and  the  verdict  of  s  jary  are  mattera 
of  record,  a&d  may  be  autiienticated  by  the  certificate  of  the  clerk, 
under  the  seal  of  the  coart,  and  need  not  be  embodied  in  the  state- 
ment. The  Code,  in  requiring  a  statement  to  be  annexed  to  the  record 
of  the  judgment,  or  order  appealed  &om,  must  hare  intended  that  the 
Btatement  ehould  contain  that  which  was  not  otherwise  a  matter  of 
record.    Meynoldt  t.  MarrU,  8  Cal.  617. 

IV.      AUENDHENTS. 

16.  A  judge  can  revoke  his  certificate  to  a  settled  statement  on 
appeal,  during  the  t«rm  at  wUcb  the  judgment  vas  rendered,  but  after 
the  term  has  passed  the  record  cannot  be  amended.  A  settled  state- 
ment until  certified  is  not  a  part  of  the  record.  Branger  ^  Driard 
T.  CheodUer,  9  Cal.  1T2 ;  Branger  r.  Chevalier,  9  Cal.  351. 


STATE  PRINTER. 

1.  The  office  of  state  printer  was  created  by  ui  act  of  tlie  legis- 
lature, which  retuned  the  power  of  electing  and  controlling  the  same. 
Section  8,  article  5,  of  the  constitution  provides  that,  "  when  any 
office  shall  become  vacant,  and  no  mode  is  prescribed  by  the  constitu- 
tion and  lavs  to  fill  the  same,  the  governor  shall  have  power  to  GU 
such  vacancy  by  granting  a  conmiisaion,  which  shall  exinre  ai  the  end 
of  the  next  session  of  the  legislature,  or  at  the  next  election  by  the 
people ;"  and  the  legislature  construed  the  constitution  to  limit  the 
power  of  appointment  to  those  cases  which  might  happen  during  the 
recess  of  the  legislature,  and  did  not  think  it  necessary  to  provide  for 
cases  occurring  when  the  power  that  originally  filled  the  office  was  in 
readiness  to  act.  The  right  of  tiie  legislature  to  elect  and  control  the 
state  printer  cannot  be  defeated  by  any  inference  in  &Tor  of  the 
appointing  power  of  the  governor,     Peojile  v.  Fit^,  1  Cal.  519. 
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2.  The  aet  of  May  lat,  1854,  which  creates  the  office  of  state 
printer,  and  requires  the  comptroller  to  draw  his  warrants  on  the 
treasory  for  such  sums  as  may  be  due  to  the  state  printer,  does  not 
BuJce  a  specific  appropriation  ;  nor  does  it  coofiict  with  the  act  of  the 
13th  of  April,  1854,  amend&tory  of  the  general  law  regulating  the 
office  of  state  comptroller,  which  declares  that  "  no  warrant  shall  be 
drawn  on  the  treasury,  except  there  be  an  unexhausted  specific  appro- 
priation by  law,  to  meet  the  same."  The  aet  requiring  the  warrants 
to  be  drawn,  contemplated  that  there  would  be  a  specific  appropria- 
tion, without  which  the  requirement  must  be  in  abeyance.  Redding 
T.  Bea,  4  Cal.  338. 


STATUTE  OF  FRAUDS. 

1.  Upon  a  Terbal  contract  made  by  A  to  advance  money  for  erect- 
ing buildings  on  land  of  B,  where  A  advances  the  money  according  to 
the  contract,  the  performance  being  completed  on  hie  part,  takes  the 
contract  out  of  the  statute  of  frauds.  Qodeffroy  v.  Caldwell,  2  CaJ. 
489. 

2.  The  statute  of  frauds  was  designed  for  Uie  protection  of  the 
ri^ts  of  creditors,  and  is  but  an  affirmance  of  the  principles  of  the 
common  law ;  corporations  are  authorized  to  take  and  hold  property  as 
natural  persons,  and  are  to  be  governed  by  the  same  laws  of  the  land, 
in  all  particulars ;  no  exception  is  made  in  their  favor  in  this  respect, 
by  our  legislature.     Smith  v.  Morse,  2  Cal.  524. 

8.  The  act  of  the  city  of  San  Francisco,  creating  the  board  of 
sinking  fund  commissioners,  and  the  deed  executed  to  them  of  all 
the  property  of  the  city,  is  void,  for  want  of  power  in  the  city,  and 
also  becanse  said  deed  is  within  the  statute  of  frauds.     lb. 

4.  A  lease  executed  for  the  term  of  two  years,  by  an  agent, 
who  had  no  written  aotiiority  to  execute  it,  it  is  within  the  statute 
of  frauds,  and  void.     Foltom  v.  Perrin,  2  CaL  603. 

5.  A  delivery  of  goods,  in  order  to  take  a  case  out  of  the  statute 
of  frauds,  must  be  of  such  a  nature  that  the  property  is  placed  under  the 
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control  and  power  of  the  vendee  ;  and  the  acte  to  change  tiie  posses- 
Bion  of  the  property  from  the  vendor,  must  be  Buch  aa  to  deprive  the 
vendor  of  his  right  of  lien  as  security  for  payment  of  the  porchase 
money.     Gardet  v.  Belknap,  1  Cal.  399. 

6.  The  statute  of  frauds  contains  no  provision  ynih  reganl  to  tiie 
diaeolntdon  of  agreements  or  contracts  under  seal  for  tiie  sale  of  lands ; 
and  although  a  subsequent  parol  contract,  under  the  statute  of  Irauds, 
might  be  vmAy  its  execution  voold  take  it  out  of  the  statute,  and  make 
it  binding  on  the  parties.    Beach  v.  Govilardy  4  Cal.  815. 

7.  A  sale  of  land  at  auction,  where  no  note  or  memorandum  of 
sale  is  made  by  the  auctioneer,  and  no  writing  exists  between  the  par- 
ties, is  void  by  statute  of  frauds.     People  v.  White,  6  Cal,  75, 

8.  Where  the  complaint  charged  that  A  was  indebted  to  pluntiff^ 
and  had  conveyed  his  property  to  B,  to  be  disposed  of  for  his  benefit^ 
and  had  drawn  an  order  in  favor  of  plaintiff,  on  B,  who  had  accepted 
it,  and  further  charged  that  B  had  subsequently  reconveyed  a  portion 
of  the  property  to  A,  without  consideration,  praying  that  B  be  com- 
pelled to  execute  die  trust  in  &vor  of  phuntiff:  Held,  that  A  was  a 
proper  and  necessary  party  ^  the  action.  The  order  of  A  on  B,  is 
not  void  by  the  statute  of  frauds.  The  conveyance  by  the  former  to 
the  latter,  was  a  snffident  conmderation  to  support  the  prondse.  By 
the  acceptance  of  the  order,  they  became  liable  to  the  plaintiff  as 
trustees,  which  liability  they  could  not  escape  by  a  subsequent  firandv- 
lent  transfer  of  the  trust  property,  jMcat,  Turner  ^  Co.  v.  fca/ne 
^  Dewey,  7  Cal,  92. 

9.  Where  a  defendant  entered  into  a  contract  with  a  boilder  for 
the  construction  of  a  brick  house,  and  the  builder  applied  to  the  pliUQ- 
ti£&,  who  were  proprietors  of  a  brick  yard,  for  Uie  sale  of  the  necessary 
brick,  and  the  defendant  said  to  the  proprietors,  to  induce  the  sale, 
that  he  would  become  responable  for  all  the  brick  furnished  hia  boild- 
ing,  tutd  whatever  contract  or  agreement  was  made  with  the  builder, 
he  would  see  carried  oat,  or  would  pay  for  the  brick  if  the  builder  did 
not :  Hdd,  that  the  promise  of  the  defendant  was  wi^un  the  statate 
of  frauds.     Clay  v.  WaiUm,  9  CaJ.  328. 

10.  A  bond  conditioned  iia  the  payment  of  mterest  upon  a  mort- 
gage is  a  omjde  ori^aal  oadertaking,  and  although  the  condition  ie  to 
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pay  the  debt  of  another,  it  operatee  merely  by  way  of  defeasance  to  the 
undertaking,  and  does  not  ^t«r  its  character,  and  althoagh  no  consid- 
eration 18  expressed,  it  is  not  within  the  statute  of  irauds.  Baker  r. 
CmanaU,  4  Cal.  15. 

11.  By  the  15th  section  of  &e  statute  of  frauds  of  thU  state,  it  is 
conclumre  evidence  of  fraud  in  the  sale  of  goods,  if  Qie  sale  be  not 
"  accompanied  by  an  immediate  delivery,  and  be  followed  by  an  actual 
and  continued  change  of  possession  ";  the  continued  change  of  posaefh 
sion  must  be  actual  and  not  construclive.  Fitzgerald  v.  Gorham, 
4  Cal.  289  ;  Chmer^  v.  Palmer,  5  Cal.  181 ;  Sacm  v.  Scaimdl,  9 
Cal.  271 ;  Stewart  v.  ScanneU,  8  Cal.  80. 

12.  A  guarantee  npon  a  lease,  made  by  a  third  paRy  at  the  time 
the  lease  was  executed,  without  consideration  being  named  in  the  guar- 
antee, whereby  the  guarantor  agrees  to  pay  the  rent  stipulated  in  the 
lease,  when  it  became  due,  provided  the  leasee  did  not  pay  the  same, 
was  not  a  mere  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another,  but  a  promise  made,  npon  the  strength  of  which  another 
was  enabled  to  obtain  possession  of  property,  and  to  enjoy  its  use ;  and 
is  not  within  the  statute  of  frauds.     £voy  v.  Tewksbury,  5  Cal.  285. 

13.  A  resulting  trust,  or  trust  by  operation  of  law,  is  expressly 
exempted  from  the  operation  of  the  statute  of'  frauds.  Oshom  v. 
EncUeott,  6  Cal.  149. 

14.  The  memorandum  of  sale  required  to  be  made  by  an  auctioneer, 
mi^t  be  made  at  the  very  time  of  the  sale,  and  if  made  one  hour  after, 
or  any  lime  during  the  day  after  the  sale  is  closed,  will  be  void  under 
the  statute  of  frauds.     Craiff  v.  Q-o^froy,  1  Cal.  415. 

15.  Where  the  consideration  in  a  contract  is  fictitious,  the  contract 
is  not  void  under  the  statute  of  firands ;  the  statute  is  always  satisfied 
when  the  consideration  is  expressed  in  writing.  If  there  was  no  con- 
sideration, that  fact  might  be  set  up  specially,  as  a  good  defense. 
Happe  r.  Stout,  2  Cal.  460. 

16.  Under  the  2Sd  section  (^  our  statute  of  frauds,  the  question 
of  fraudulent  intent,  is  made  a  question  of  frict,  and  not  of  law,  and 
should  in  all  cases  be  subnutted  to  a  jury.  Billingt  v.  JUllingt,  2 
Cal.  107. 
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17.  Whenever  iha  law  decl&ree  that  certun  indicia  are  conclufflve 
evidence  of  fraud,  a  verdict  aguoet  auch  coDclusive  evidenceishonld 
be  set  aside.    lb. 

18.  Where  tiie  evidence  of  fraudulent  intent  is  declared  by  law  to 
be  otAj  presumptive,  the  jury  have  the  power  to  find  against  such  pre- 
sumption,    lb, 

19.  One  who  puts  his  name  on  the  back  of  a  promissory  note  out 
of  the  course  of  regular  negodability,  is  not  fm  indorser,  according  to 
strict  commercial  meaning.  He  is  termed  a  guarantor,  and  this  is  so, 
whether  his  iQacription  is  umply  in  blank,  or  precede  by  the  words, 
"  I  guarantee,  kc."  The  contract  imports  a  conBideration,  and  the 
guarantee  is  not  within  the  statute  of  frauds.  Bigga  v.  Waido,  2 
Oal.  485. 


STATUTES,  See  CoHSTlTUTiOKAL  Law. 

1.  Where  a  right  is  ^ven,  and  a  remedy  provided  by  statute,  the 
remedy  bo  provided  must  be  pursued,  but  if  the  right  existed  at  com- 
mon law,  the  plaintiff  might  pursue  either  remedy,  the  statutory  one 
being  regarded  merely  as  cumulative.    People  v.  (Jraycroft,  2  Cal.  243. 

2.  Where  the  statute  provides  a  remedy  of  a  character  not 
recognized  by  the  common  law,  and  requiring  no  personal  notice  to 
the  person  proceeded  against,  the  courts  hold  that  such  statutes  should 
be  strictly  construed.  Souter  v.  Sea  Witch,  1  Cal.  162 ;  McQueen 
V.  Ship  Ruisell,   1  Cal.  IBft. 

3.  Statutes  fixing  the  time  for  filing  papers  in  a  cause  are  merely 
directory,  and  the  court  has  it  always  in  its  power,  in  the  exercise  of 
a  proper  discretion,  to  extend  the  time  fixed  by  law,  wheoerer  the  ends 
of  justice  would  seem  to  demand  an  extension.  Wood  y.  Famham,  5 
Cal.  62. 

4.  The  words  of  a  statute  must  be  interpreted  according  to  their 
commoQ  acceptation.  In  the  act  which  exempts  certain  articles  from 
execution,  the  term  "  wagon  "  is  intended  to  mean  a  common  vehicle 
for  the  transportataoQ  of  goods,  wares  and  merchandise  of  all  descrip- 


tiona.  A  hackney  coach  used  for  the  conreyance  of  pasBengera  ia  a 
different  article,  and  does  not  come  witttin  the  equity,  or  literal  mean- 
ing of  the  act.     Qaigley  v.  Qorham,  5  Cal.  418. 

6.  The  intention  of  the  legislature,  irhere  it  can  be  ascert»ned, 
most  govern  in  the  construction  of  statutes.  This  intention  should  not 
be  taken  from  a  particular  section,  but  from  the  whole  statute.  Smith 
V.  Randall,  6  Cal.  47. 

6.  The  mle  of  law  in  tiio  consti-nction  of  remedial  Btatntes  requires 
great  liberality,  and  where  the  meaning  is  doubtful,  it  must  be  so  con- 
strued as  to  extend  ^k  remedy.  Martin  White  v.  Mary  Ann,  6 
Cal.  462. 

7.  The  statute  of  the  28lh  February,  1850,  in  its  effect  repealed 
all  former  laws  in  force  in  this  country  regulating  appeals.  It  is 
strictly  a  remedial  statute,  enlarging  the  right  of  appeffl,  and  in  its 
effect  remoyes  all  obstacles  to  the  prosecution  of  appeals  from  the  courts 
therein  mentioned.     GGnzaUt  v.  Huntley,  1  Cal,  82. 

8.  A  statute  which  encroaches  on  the  common  law,  should  not  be 
extended  beyond  the  fair  import  of  its  terms.  Qrogan  v.  Rudde,  1 
Cal.  158.  ' 

9.  When  a  statute  is  passed  to  go  into  effect  from  and  after  its 
passage,  it  takes  effect  from  the  very  point  of  time  when  it  receives 
the  approval  of  the  executive.     People  r.  Clark,  1  Cal.  406. 

10.  When  public  justice  requires  it,  tiie  exact  time  in  the  day  at 
which  an  act  was  approved  by  the  governor,  may  be  shown  by  proof.  lb- 

11.  A  statute  should,  if  posuble,  be  construed  so  aa  not  to  conflict 
with  the  comtitation ;  utd  if  that  be  not  possible,  then  the  statute 
must  yield  to  the  superior  authority  of  the  organic  law  of  the  State. 
Holdforlh  on  Sabeat  Corpus,  1  Cal.  438. 

12.  Our  statute  allowing  persons  to  testify  in  their  own  cases  is  in 
derogation  of  the  common  law  rule.  It  opens  a  wide  door  to  perjury, 
and  cannot  be  too  strictly  construed  by  courts.  Sotaling  r.  Oronite, 
2  Cal.  60. 

13.  A  right  which  a  statute  declares  in  positive  terms  to  be  waived 
cannot  be  restored  by  the  action  of  any  judicial  tribunal.  Leeek  v. 
Allen,  2  Cal  96. 
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14.  Courts  have  the  power  to  go  behind  tiie  acte  of  the  legislature 
and  the  executive,  as  a  component  part  of  the  le^alative  power,  to  see 
whether  in  pasmng  or  approving  an  act,  they  have  violated  or  disre- 
garded the  mode  pointed  out  by  the  organic  law  of  tbe  land.  I'otoler 
V.  Peirce,  2  Cal.  165. 

15.  The  executive  ia,  by  t^e  constitution,  a  component  part  of  the 
law-making  power.  In  approvbg  a  law,  he  is  not  supposed  to  act  in 
the  capacity  of  the  executive  ma^trate  of  the  state,  but  as  a  part  ai 
the  lefpfiialive  branch  of  the  government.  The  executive  act  owes  its 
vitality  to  the  existence  of  the  legislative  body.  Upc»i  the  adjoomment 
the  power  ceases,  and  all  acts  of  a  legislative  nature  performed  by' the 
executive  after  that  time  are  void.     lb. 

16.  Where  a  right  is  fpvea,  and  a  remedy  provided,  by  statute, 
the  remedy  so  provided  must  be  pursued.  If  the  right  exists  at  com- 
mon law,  the  pliuntifr  may  pursue  either  remedy,  the  statutory  one 
being  regarded  merely  as  cumulative.    People  v.  Crageroft,  2  Gal.  24S. 

17.  A  statutory  authority  to  a  county  to  erect  a  court  house  and 
Jul,  necessarily  embraces  the  power  to  purchase  the  land  on  which  to 
erect  them.     Dewitt  v.  San  Frandtco,  2  Cal.  289. 

18.  The  law  requiring  a  court,  on  the  trial  of  an  isane  of  &ct,  to 
give  a  decision  in  writing,  and  file  the  same  ^th  the  clerk  within  ten 
days  after  the  trial  takes  place,  is  not  merely  directory,  and  the  court 
cannot  destroy  or  impiur  it«  efficacy.     RmBeU  v.  Ainador,  2  C&l.  305. 

19.  In  construing  Btatutee,  the  sections  must  be  considered  together, 
and  that  interpretation  placed  upon  the  language  which  will  give  Qie 
particular  section  utility  and  effect,  and  which  will  make  it  compatible 
with  common  sense,  and  the  plameat  dictates  of  justice.  BarrJiam  v. 
Sa^a,  3  Cal.  115  ;  San  Prtmoiaco  v.  Sazen,  5  Cal.  169. 

20.  In  construing  statutes,  force  and  meaning  should  be  given  to 
every  part  of  them,  and  courts  will  not  reject  any  portion,  except 
in  cases  where  the  language  is  so  vague  and  indefinite  as  to  be 
wholly  destitute  of  meaning  or  construction.  Cheoer  v.  Hayt,  3 
Cal.  471. 

21.  It  is  well  established,  not  only  as  tiie  doctrine  of  die  common 
law,  but  as  a  principle  of  general  jurisprudence,  that  no  atatote  shiUl 
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be  80  coostrued  w  to  give  it  a  retrospectiTe  effect,  bo  «s  to  divest  the 
rights  of  individuals  vested  previous  to  its  passage,  or  previons  to  the 
time  the  act  took  effect,  noless  snch  inteodon  be  expressed  in  terms. 
Thmte  V.  San  I^ranciteo,  4  Cal.  127. 

22.  As  a  general  mle,  in  relation  to  nev  statutes  operating  a 
change  in  evidence  or  practice,  it  is  safest  to  adhere  to  the  doctrine  of 
itare  deeitig.     Qr^fin.  v.  AUop,  4  Gal.  406. 

28.  Courts  possess  no  antiiority  to  enquire  into  the  motives  of  the 
k^alatore  in  the  passage  of  any  law,  neither  can  they  investigate  the 
conduct  of  individual  members  of  the  legislature,  &r  the  purpose  of 
declaring  a  law  void.     People  v.  BigUr,  5  Cal.  23. 

24.  The  title  of  an  act  is  no  part  of  the  law  itself ;  although  it  may 
be  referred  to,  in  cases  of  doubt,  to  asoertun  the  intention  of  the  legis- 
lature.    Cohen,  Homan  ^  Jonea,  Asriffneea,  v.  Barrett,  6  Cal.  195. 

25.  It  is  a  lainiliar  rule  in  constming  statutes,  that  where  there 
are  two  laws  upon  the  same  subject,  they  must  be  so  construed  as  to 
TiHtiniain  boti),  if  it  Can  be  done  without  destroying  the  evident  intent 
and  meaning  of  the  latter  act.  The  law  does  not  favor  a  repeal  by 
implication,  and  unless  the  former  act  be  referred  to,  or  ia  clearly  re- 
pugnant to  the  provirions  of  the  latter,  both  must  stand.  Merrill  v. 
Gorham,  6  Cal.  41. 


STAY  OF  PROCEEDINGS. 

1.  An  appeal,  taken  from  the  deci^on  of  the  district  court,  on  a 
motion  to  set  aside  an  order  of  reference,  stays  the  proceeding  in 
oonrt  and  before  the  referee.     Smith  v.  Pollock,  2  Cal.  92. 

2.  The  obtaioing  an  injoaction  order  and  due  service  on  the  party 
enjoined,  does  not  operate  to  enlarge  the  time  within  which  an  act  is 
required  to  be  done  by  the  party  procuring  the  order.  ElUott  v.  0«- 
hvnte,  1  Cal.  896. 

3.  Where  a  suit  has  been  commenced  and  an  injunction  issued  by 
a  party  in  possession  of  land  agunat  other  paitieB  olfuming  the  same, 


t;oo.(ic 


STEAMBOAT  COMPANIES. 


and  in  violation  of  the  injunction,  the  partiea  enjoined  commence  a  snit 
in  ejaobnent  in  a  court  of  concurrent  jurisdiction,  it  is  held,  that  ihe 
comity  which  one  court  owes  to  another,  should  always  preyent  the  one 
from  lendiug  itself  as  an  instrument  in  permitting  a  coatempt  of  the 
process  of  Uie  other,  and  that  the  proceedings  in  ejectment  should  be 
Btajed.     Mtgda  v.  Lubecky  4  Cal.  31. 

4.  A  notice  of  motion  to  stay  proceedings  on  an  execution,  will  not 
operate  to  stay  such  proceedings  without  an  order  fixim  the  court  or 
judge  to  that  effect,  pending  the  application  for  the  order.  Bryan  r. 
Berrg,  8  Cal.  130. 

5.  An  order  granting  a  stay  of  procee^gs  has  the  eSect  <^  ext«nd- 
ing  the  jurisdiction  of  the  court,  for  the  time  for  which  the  proceeding 
were  stayed.    Sort  v.  BwnOt,  10  Cal.  64. 

6.  A  motion  for  a  new  trial  filed  within  the  time  allowed  by  law, 
most  necessarily  stay  the  operation  of  the  judgment,  and  preserre  all 
rights  until  such  motion  can  be  heard  and  determined  ;  and  it  is  not 
affected  by  the  adjournment  of  the  court.    Survey  r.  Fargo,  4  Cal.  106. 

7.  Where  proceedbgs  on  a  judgment  are  stayed  for  the  purpose 
of  filing  a  settled  statement,  and  the  statement  is  not  filed  within  the 
time,  the  order  staying  the  proceedings  may  be  vacated.  Siui  r. 
Burnett,  10  Cal.  64. 


STEAMBOAT  COMPANIES. 

1.  Steamboat  and  railroad  companies  have  the  right  to  use  steam 
power  in  propelling  cars  or  boats,  but  ihey  must  provide  all  reas- 
onable precautions,  to  protect  the  property  of  others,  and  these 
meuis  of  prevention  must  not  only  be  provided,  but  they  must  be  prop- 
erly used ;  carelessness  in  either  particular,  accompanied  with  injury 

-    to  any  innocent  party,  will  make  the  company  liable.     0-erke  y.  CaH- 
forma  S.  N.  Co.,  9  Cal.  251. 

2.  The  question  of  carelessness,  and  proper  precaution,  in  case  of 
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damage  bj  fire  from  a  Bteamboat  or  railroad,  is  &  question  of  fact  to  be 
determined  by  a  jmy.    lb. 

3.  Where  a  person  or  company,  being  tbe  owner  in  whole  or  in 
part  of  a  eteamboat,  contracts  for  a  valuable  considoratioa,  not  to  BuSer 
tiie  eaid  steamer,  or  any  other  steamer  in  which  he  or  they  are,  or  may 
hereafter  be  interested,  to  be  mn  or  employed  on  the  Sacramento  river, 
notwithstanding  the  sale  of  tbe  steamer,  the  stipulation  in  the  contract 
holds  ^e  owner  for  the  stipulated  damages,  although  the  steamer  was 
run  by  oUier  parties.     California  S.  N.  Co.  v.  WrigU,  8  Gal.  5S5. 


STOPPAGE  IN  TRANSITU. 

1.  The  right  to  stop  goods  in  transitu,  exists  until  they  arrive 
at  the  termination  of  their  journey,  or  come  into  the  possession  of 
the  consignee  ;  depouting  them  at  an  intermediate  point  with  an  agent 
of  tbe  vendee,  for  the  purpose  of  being  forwarded,  does  not  terminate 
the  transit.     Markwcdd  v.  CretXtors,  7  Cal,  213. 


STREET  COMMISSIONER. 

1.  A  street  commissioner,  in  the  discharge  of  his  duty  aa  such,  has 
tbe  right  to  use  &e  necessary  force  to  prevent  an  injury  to  the  public 
streets,  and  no  action  can  be  sustained  against  him,  or  those  who  act 
under  his  authority,  for  using  such  force.  Clark  v.  McCarthy,  1 
Cal.  463. 

2.  To  entitle  a  street  commismoner  to  reoovor  tor  services  rendered 
a?  such  officer,  it  is  incumbent  upon  him  to  show  that  he  had  dis- 
charged the  duties  of  the  office,  that  he  had  been  lawfully  elected,  and 
that  he  had  qualified  himself  to  hold  the  office,  by  taking  the  oath  and 
filing  the  bond,  at  the  time  and  in  the  manner  required  by  law.  Payne 
T.  San  Franei»eo,  3  Cal.  122. 
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STREETS. 

1.  Where  public  streets  bave  once  been  lud  oat  and  dedicated  as 
■nch,  thej  become  public  easemeote,  and  the  property  owneis  on  each 
aide  of  such  streets,  and  the  public,  are  entitled  to  their  free  eojoy- 
ment,  and  any  attempt  upon  t^e  part  of  a  corporation  to  aaaume  ri^ts 
which  depriye  the  public  of  the  easement  which  the;  had  acqmrsd,  or 
which  deny  to  purchasers  of  lota  adjoining  the  right  of  way,  or  the 
privilege  of  improving  their  property,  except  upon  the  payment  ot 
wharfage,  or  tolls,  is  clearly  illegal.  Breed  v.  Curminffham,  2  Cal. 
368. 

2.  Where  a  city  is  l«d  out  with  streets  running  to  the  water,  such 
streets  should  be  held  to  continue  to  high  water,  if  the  city  front  is 
afterwards  filled  in,  or  the  space  enlarged  by  accretion  or  otherwine  ; 
consequently,  all  the  public  stivetB  of  the  city  of  San  Francisco,  nm> 
ning  to  the  water,  as  liud  down  on  the  o£Bcial  map  of  the  city,  were 
by  the  operation  of  the  actof  March  26th,  1851,  extended  and  carried 
to  the  front  line  of  the  city,  and  as  such  are  subject  to  the  free  enjoy- 
ment of  the  public,  and  are  not  subject- to  sale  on  execution  against  the 
city.     Wood  V.  San  Franeiaco,  4  Cal.  190. 

3.  Any  attempt  to  convert  a  public  easement  to  private  use,  or  to 
defeat  the  right  of  way  over  a  public  sti-eet  of  the  city,  is  beyond  tlie 
power  irf"  the  corporation.     lb. 

4.  Talcing  a  portion  of  a  lot  owned  by  an  individual  for  a  public 
street,  may  ^ve  him  a  claim  upon  the  public  for  compensation,  bat  no 
right  to  encroach,  to  the  same  extent,  upon  the  land  of  lus  neighbor. 
Reynoldx  r.  Wt$t,  1  Cal.  S22. 

5.  The  performance  of  an  act  neoeasary  to  render  a  street  passable, 
and  capable  of  being  used,  is  not  an  obstruction.  San  Franciteo  v. 
Clark,  1  Cal.  886. 

6.  A  street  commisaionerj  in  the  discharge  of  his  duties,  as  sucb, 
may  interfere  and  ose  such  force  aaisnecessary  to  prevent  the  obstmc- 
tion  of  a  street,  and  no  action  can  be  maintuned  against  him  for  sueh 
interferenoe.     Clark  v.  McCarthy,  1  Cal.  453. 

7.  Where  a  lot  is  sold  as  fronting  on,  or  bounded  by,  a  certain 
^)ace  designated  m  the  conveyance  as  a  street,  the  use  of  sucb  space 
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as  a  street  pawee  as  appurtenuit  to  the  ^nt,  and  rests  in  the  grantee, 
in  common  with  the  public,  the  right  of  wa;  over  such  street ;  such  an 
act  on  the  part  of  the  grantor  coustjtutes  a  dedication  of  the  street,  and 
that  he  cannot  afterwards  so  sell  or  dispose  of  it  aa  to  alter  or  defeat 
the  dedicatdou.    Breed  y.  Cunningham,  2  Cal.  361. 

8.  Where  a  party  is  in  fault  by  leaving  an  uncovered  hole  in  iJie 
side-walk  or  pubho  street,  by  falling  into  which  the  plaintiff  is  injured, 
the  party  so  in  fault  is  liable  for  all  damages  sustained,  and  the  intox- 
ication of  the  pltuntjff  cannot  excuse  such  gross  negligence,  as  a  drunken 
man  is  as  much  entitled  to  a  safe  street  as  a  sober  one,  and  much  more 
in  need  of  it.     BoMtuon  v.  Piocke,  5  Gal.  460. 

9.  Where  a  certain  space  in  front  of  a  city,  and  along  the  banks 
of  a  river,  is  dedicated  to  public  use,  as  a  street  or  highway,  no  private 
person  has  the  right  to  erect  wharves  or  charge  wharfage,  but  the 
whole  of  thb  right  enures  to  the  corporation.  Sacramento  v.  Ifeto 
World,  4  Cal.  41. 

10.  Land  may  be  dedicated  to  public  use  for  streets  or  highways 
in  different  ways ;  the  dedication  may  be  made  by  deed  or  other  overt 
act,  or  may  be  presumed  from  the  lapse  of  time,  or  acquiGacence  of  the 
party.  There  is  no  precise  limit  of  time  from  which  dedication  will  be 
presumed.  In  some  cases  twenty  years  has  been  held  necessary  to 
r^se  the  presumption,  while  in  others  a  much  shorter  period  has  been 
held  sufficient.     San  Fraiuasco  r.  Scott,  4  Gal.  114. 

11.  Private  property  cannot  be  taken  for  public  use,  without  just 
compensation  being  made  therefor,  and  such  compensation  must  he 
made  before  the  citizen  can  be  invested  of  his  rights.  It  is  not  suffi- 
cient that  the  law  points  out  the  mode  by  which  the  damage  may  he 
ascertained,  and  provides  the  party  with  a  remedy  to  enforce  his 
rights ;  no  such  obhgation  can  be  imposed  upon  him  ;  he  is  entitled  to 
the  damages  he  has  sustained,  without  resorting  to  a  legal  tribunal  to 
enforce  the  payment.     Ih. 

12.  The  obligation  of  mumoipal  corporations  to  keep  streets  in 
repur,  is  necessarily  suspended  while  they  are  actually  undergtnng 
such  alterations  as,  for  the  time,  render  them  impassable  or  dangerous. 
Where  a  corporatioa  is  required  by  law  to  give  out  a  contract  for  grad- 


ing  a  street  to  the  lowest  bidder,  it  has  no  control  over  the  irorkmeo 
employed,  and  the  law  takes  awav  the  respoiisibility  arimng  from  the 
aote  of  those  individuals,  for  any  injury  arising  from  negligence  in  the 
management  of  the  work  ;  the  liability  rests  upon  the  contractor,  and 
not  upon  the  city.     James  t.  Sem  Fraruntoo,  6  Cal.  528. 


SUMMONS. 

1.  A  summons  may  be  amended  by  the  court,  bo  aa  to  make  it 
confonn  to  the  law  in  regard  to  the  plaintiff's  demand,  where  it  ope- 
rates no  hardship  or  surprise  upon  the  defendant,  but  where  it  is 
radically  defective  for  want  of  legal  sufficiency,  it  will  be  otherwise. 
Ptiloek  V.  Hunt,  2  Cal.  193. 

2.  Where  a  summons  is  radically  defective  it  is  insufficient  to  sup- 
port a  judgment  by  de&ult.     Cal\forma  v.  Woodlief,  2  Cal.  242. 

3.  In  that  portion  of  the  Practice  Act,  provii^g  for  service  on 
non-ieaidents  by  publication,  it  is  declared,  that  "  the  service  (tf  the 
summons  shall  be  deemed  complete,  at  the  expiration  of  the  time  pre- 
scribed by  the  order  of  publication."  The  publication  only  effects  the 
service  of  the  summons,  and  the  defendant  is  entitled  to  forty  days  to 
answer,  after  the  lapse  of  the  period  of  publication.  OreaeU  t.  Benr 
derton,  5  Cal.  465. 

4.  Where  service  is  made  by  any  person  other  than  an  officer  or 
bis  deputy,  or  a  person  appointed  by  the  judge,  the  affidavit  should 
show  that  the  person  serving  the  writ  possesses  the  legal  qualifications 
enumerated  in  the  act.  Where  there  is  a  defect  in  the  proof  of  service, 
the  objection  only  goes  to  Uie  formality  of  the  return,  which  might  be 
amended  by  the  officer.  If  the  return  is  defective,  the  defendant  must 
appeal  from  the  judgment ;  a  mere  irregularity  of  service  is  not  suffi- 
cient to  enable  him  to  attack  a  Judgment  collaterally.  Dormtev.  SiU- 
Umtn,  7  Cal.  27d. 

5.  Where  the  justice's  docket  does  not  show  that  the  summons  was 
properly  served  upon  the  defendant,  the  fact  of  service  may  be  shown 


by  &»  retam  of  the  officer,  and  die  f^lure  of  the  joatice  to  state  the 
&ct  of  aeirice  ia  his  docket,  will  not  vitiate  the  judgment  on  appeal. 
J>enmark  v.  lAening,  10  Cal.  93. 

6.  The  statute  doee  not  require  an  admlBsion  of  service  to  desig- 
nate the  place  where  the  sendee  was  made.  The  object  of  such  desig- 
natioQ,  when  required,  is  to  determine  the  period  within  which  the 
answer  must  be  filed,  or  when  default  may  be  taken.  Aldenon  v. 
Sell,  9  Cal.  815. 

7.  Where  service  of  process  is  made  hj  publication,  the  affidavit 
must  he  made  by  tiiepirmpal  clerk.     6h<^  v.  Palmer,  9  Cal.  616. 

8.  In  an  action  against  a  corporation  by  its  corporate  name,  the 
sheriff's  return  must  show  that  the  summons  was  served  on  the  presi* 
dent,  secretary,  cashier  or  managing  agent  thereof,  as  named  in  the 
29th  section  of  the  Practice  Act,  and  service  made  upon  any  other 
party,  though  a  stockholder,  is  vcai.  Aiken  r.  The  Quarts  Rock  if. 
(?.  M.  Co.,  6  Cal.  186 ;  O'Brien  v.  Shaw's  F.  ^  T.  Canal  Co.,  10 
Gal.  843. 

9.  The  return  of  a  sheriff  upon  a  summons  against  a  corporation, 
that  he  had  served  the  same  on  the  president  and  secretary  of  the  com- 
pany, is  prima  fade  evidence  that  the  persons  named  in  the  return 
were  such  officen.  Rmoe  v.  T.  M.  Water  Co.,  10  Cal.  441 ;  WHton  y. 
Spring  HiU  Q.  M.  Co.,  10  Cal.  445. 

10.  Where  the  defendant's  attorney  accepts  service  of  a  eummons, 
but  attaches  no  date,  the  date  of  the  sheriff's  return  will  he  sufficient. 
Crane  v.  Brannan,  8  Cal.  192. 

11.  Where  a  summons  is  directed  to  the  sheriff,  and  returned  by 
him  served,  it  wiU  be  assumed  that  it  was  served  within  his  jurisdiction. 
76.    Pico  v.  Sunol,  6  Cal.  294. 

12.  It  is  only  by  virtue  of  his  official  pomtion,  that  the  return  of 
the  sheriff  ia  conclusive,  of  which  the  court  must  take  ju<Uci^  notice ; 
the  return  of  a  deputy  is  a  nullity  unless  done  in  the  name,  and  by  the 
authority  of  the  sheriff.     Joyce  v.  Joyce,  5  Cal.  449. 

13.  Where  the  certificate  of  service  of  the  complaint  is  signed  by 
an  under  sheriff,  or  deputy,  and  not  in  the  name  of  the  sheriff,  the 
return  is  a  nullity;  and  in  such  case,  as  the  defendant  is  not  brought 
into  court  by  service,  a  judgment  against  him  cannot  stand.    Jb. 


SUPERVISORS. 


24.  The  Act  allows  a  partj  ten  days  after  serrioe  of  BanunoBS  to 
file  his  answer,  if  served  in  the  connty ;  twenty  days  if  out  of  the 
county,  but  within  the  judicial  district ;  forty  days  in  all  other  caeee. 
A  non-resident  of  the  state  would  come  under  the  last  clause,  and  be 
entitled  to  forty  days,  after  the  service  of  the  summons.  Qrewell  t. 
Henderson,  5  Gal.  465. 

25.  The  act  providing  for  serrice  on  non-residents  by  publicBtitMif 
declares,  tliat  "  the  service  of  the  Bummons  shall  be  deemed  complete, 
at  tixe  expiration  of  the  time  prescribed  by  the  order  of  pnbticatioD." 
The  pablication  therefore  only  effects  the  service  of  the  summons,  and 
the  defendant  has  forty  dsys  thereafter  in  which  to  answer.     lb. 


SUPER  YISORS. 

1.  In  the  absence  of  statutory  proviaons  on  the  aabject,  the  super- 
visors,  as  the  fiscal  agents  of  the  coud^,  may  direct  the  diapoedtion 
of  its  revenue.  But  tiie  act  creating  die  office  of  county  treasorer, 
provides  that  wurants  drawn  on  the  treasury,  shall  be  pud  in  the 
order  of  their  ro^try.  This  amounts  to  an  appropriadon,  and  a  gen- 
eral law  cannot  be  suspended,  or  repealed,  by  tJie  supervisora,  and 
consequently  they  have  no  power  to  set  apart  a  portion  of  the  revenue 
of  the  county,  as  a  fund  for  current  expenses.  L^farge  v.  Magte,  6 
Cal.  2S5. 

2.  The  district  courts  have  no  jurisdictioii  to  issue  the  writ  of 
certiorari  to  review  the  proceedings  of  the  board  of  supervisors ;  by 
our  statute  tlie  writ  shall  be  granted  in  all  cases  where  any  inferior 
tribunal,  board  or  officer,  exercising  judicial  functions,  has  exceeded  the 
jurisdiction  of  such  tribunal,  board  or  officer,  and  tiiere  is  no  appeal. 
The  supervisors  are  a  quati  political  corporation,  and,  as  such,  the 
(Ustrict  courts  have  a  supervisory  power  and  control  over  their  pro- 
ceedings, to  the  exercise  of  which  appellate  power  is  not  necessary. 
Mandamus  or  injunctions  may  be  resorted  to,  but  their  proceeding 
cannot  be  renewed  upon  certiorari.  People  r.  Setter,  6  Cal.  679 ; 
(overruled  in  People  v.  SI  Dorado  Co.,  8  Cai.  68). 
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STJPEBVISORS. 


3.  The  24th  section  of  the  aet  of  March  20th,  1855,  to  create 
boards  of  BUperrieora  in  the  counties  of  this  state,  provides,  that  no 
person  shall  sae  a  county  in  any  case,  unless  his  claim  shall  have 
been  first  presented  to  the  board  of  superrisors  for  allowance,  and 
rejected  in  whole,  or  in  part.     McCatm  v.  Sierra  Co.,  7  Cal.  121. 

4.  The  supervisors  may  be  compelled  by  mandamus  to  renew  a 
Ucense  to  keep  a  ferry,  to  a  party  to  whom  a  license  has  heretofore 
been  granted,  and  who  has  kept  the  same  according  to  law ;  this  is  a 
right  which  cannot  be  arbitrarily  divested  or  disregarded.  Thomat 
y.  Armstronff,  7  Cal.  286. 

5.  The  duties  of  the  supervisors  are  various,  and  manifold ;  some- 
times judicial,  and  at  others  le^slative  and  executive.  From  the 
necessity  of  the  case,  it  would  be  impoB^ble  to  reconcile  them  to  any 
particular  head,  and  therefore  in  matters  relating  to  the  police  and 
fiscal  regulations  of  counties,  they  are  aUowed  to  perform  such  duties 
as  may  be  enjoined  upon  them  by  law.  People  v.  El  Dorado  Co.,  8 
Cal.  58.    The  case  of  People  v.  Setter,  (6  Cal.  679)  overruled. 

6.  The  proceedings  of  a  board  of  supervisors  may  be  reviewed 
by  the  district  court,  on  certiorari.     Ih. 

7.  The  power  to  grant  toll  bridge  or  ferry  license  is  not  judicial, 
and  its  exercise  properly  belongs  to  the  supervisors.  Chard  v.  Harri- 
gon,  7  Cal.  118. 

8.  The  supervisors  cannot  create  a  debt  or  liability  on  the  part  of 
a  oomitf,  or  bind  her  for  any  purpose,  except  as  expressly  provided 
by  laT.     Fo$t£r  v.  Coleman,  10  Cal.  278. 

9.  By  section  lat  of  the  act  of  May,  1853,  concerning  sureties 
on  official  bonds,  the  power  to  declare  an  office  vacant  is  vested  where 
the  duty  to  approve  the  bond  of  the  officer  belongs.  The  duty  of 
approval  of  the  bonds  of  county  ofltcers  is  not  imposed  upon  the 
supervisors,  nor  are  they  authorized  to  render  such  approval.  That 
duty  belongs  to  the  county  judge,  and  the  power  to  declare  a  vacancy 
rests  only  with  him.     People  v.  SupermorB  of  Marin,  10  Cal.  344. 

10.  The  reqtiiring  a  new  bond  of  a  county  officer  does  not  rest 
in  the  arbitrary  discretion  of  the  supervisors ;  their  action  is  to  be 
governed  by  a  consideration  of  the  form  of  the  origiQa]  bond  and  tiie 


dovGooglc 


responnbility  of  the  obligors  thereupon,  wfaenerer  in  their  judgment 
there  is  a  neces^tj  for  further  Becuritj.     Jb. 

11.  It  is  made  Uie  duty  of  the  sapervisorB,  by  law,  to  canvass  the 
returns  of  the  vote  of  Aeir  county,  and  to  ascertun  and  declare  for 
whom  the  greater  number  of  legal  rotes  are  cast.  If  thej  neglect 
this  duty,  the  district  court  will  award  a  mandamua  to  compel  them 
to  act,  but  cannot  control  their  action.  Where  a  discretion  is  rested 
in  an  inferior  jurisdiction,  and  the  discretion  has  been  exercised,  a 
mandamut  will  not  be  granted,  as  the  court  has  no  power  to  contnd 
that  discretion.     Magu  v.  Supavisort  of  Calava-at,  10  Cal.  376. 


SURETIES. 

I.  Oh  bail  bond,  See  Bohdb. 

II.  On  official  bondb. 

III.  On  undebtakino  on  appbal. 

IV.  On  prohissobt  hotb,  See  Bills  or  bxcharab  and 

PBOIOBSOBT  NOTES. 

I.     Os  bail  bond. 

1.  The  offer  of  a  piisoner  to  surrender  himself  in  discharge  of  his 
auretieB,  to  the  sheriff  who  admitted  him  to  bail,  is  a  good  surrender, 
and  releases  them  from  liability.     Saib  r.  0<AUy,  5  Cal.  98. 

2.  The  sureties  on  a  bail  bond  of  a  defendant  arrested  in  a  dvil 
action,  are  not  bound  to  surrender  him  within  ten  days  after  judg- 
ment. The  le^slature  evidently  contemplated  that  the  pluntiff  should 
take  such  measures  as  would  authorize  the  officer  to  hold  him  in  cos- 
tody,  and  the  law  does  not  require  bail  to  surrender  him  to  an  officer 
having  no  power  to  detain  him.  A  surrender  within  ten  daya  after 
execution,  is  a  sufficient  compliance  with  the  bond.  AUfn  v.  Bre»- 
laaer,  8  Cal.  552. 

8.    In  an  action  on  a  recognisance,  taken  by  a  justice  of  the  peace. 
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There  a  par^  had  been  arrested,  and  bound  over  to  ausver  the 
charge  of  receiving  tno  mules  averred  to  be  stolen  property,  it  most 
appear  by  the  finding  of  the  court  that  the  prisoner  had  subsequentlj 
been  indicted  for  receiving  the  property  named  in  the  recognizance ; 
a  general  finding,  entitled  an  indictment  for  receiving  stolen  goods, 
ii  insufficient.  There  is  nothing  to  show  in  such  a  finding  that  the 
accused  had  been  indicted  for  the  offense  named  in  the  recognizance. 
People  7.  Hmter,  10  Cal.  502. 

II.      Oh  OfPICIAL  BOHDS. 

4.  The  sureties  upon  the  official  bond  of  an  officer,  are  only 
responsible  for  his  official  acts,  and  not  for  private  debts  he  may  con- 
tract on  his  indiridual  account.     Hill  v.  Keir^le,  9  Gal.  71. 

5.  A  defect  in  the  approval  of  an  official  bond,  cannot  be  taken 
advantage  of,  or  objected  to  by  the  sureties.  The  object  of  requiring 
the  approval  is  to  ensure  greater  security  to  the  public,  and  it  does 
not  lie  with  the  sureties  to  object  that  their  bond  was  accepted  without 
proper  examination  into  its  sufficiency  by  the  officer  of  the  law.  Peo- 
ple V.  Edwardt,  9  C&l.  286, 

6.  Where  the  sureties  in  an  official  bond  become  bound  for  difier^ 
ent  amounts,  on  a  suit  on  the  bond,  all  the  parties  may  be  included  in 
the  same  action ;  a  separate  judgment  against  each  surety  should  be 
entered  for  the  amount  for  which  be  may  be  liable.    Ih. 

7.  Where  a  county  treasurer  is  elected  for  a  certain  period,  to 
continue  in  office  until  bis  successor  is  elected  and  qualified,  the  sure- 
ties on  his  bond  are  bound  until  such  election  and  qualification ;  but 
where  the  same  officer  is  re-elected  for  a  new  term,  and  qualifies,  he 
must  give  a  new  bond,  but  in  case  of  failure  to  qualify,  his  old  sureties 
are  holden.     People  v.  Aikenhead,  5  Cal.  107. 

III.      Os   UNDERTAKINQ   OS   APPEAL. 

8.  An  undertaking  on  appeal  is  an  independent  contract  on  the 
part  of  the  auretiea,  in  which  it  is  not  necessary  that  the  appellant 
should  unite,  as  he  is  already  bound  by  the  judgment.     The  statute 
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doea  not  reqniro  it,  onlj  requiring  that  it  shall  be  executed  oa  the  part 
of  the  appellant.     Curtis  v.  Eicftard*,  9  Cal.  33. 

9.  The  failure  of  the  sureties  upon  an  undertaking  on  appeal,  to 
justify,  leaves  the  appeal,  b;  the  espress  terms  of  the  statnte,  as 
though  DO  undertaking  had  been  ^ven,  and  ineffectual  for  an;  purpose ; 
and  Trhere  the  appellant  gave  notice  that  tiie  sureties  would  justify  on 
ft  certain  daj,  between  the  hours  of  ten,  a.  h.  and  five,  p.  m.,  and  the 
Boretjes  appeared  soon  after  ten  of  that  day,  before  the  clerk,  and 
offered  to  justify :  ffeld,  tliat  the  clerk  rery  properly  refused  to  take 
the  justification  before  the  last  hour  stated  in  the  notice.  The  notice 
should  have  stated  an  hour  certEun.     Lower  v.  Knox,  10  Cal.  480. 


IV.    On  PEOMiBBony  bote,  See  Bills  of  BxoHAwaB  and  pROsasaoBT 

KOTBS. 

10.  In  a  joint  action  on  a  promissory  note  against  the  principal, 
and  those  who  signed  the  body  of  the  note  as  sureties,  the  defendants 
are  liable  to  the  plaintiff,  whether  they  signed  as  principals  or  sureties. 
Humphret/  v.  Crane,  5  Cal.  173. 


SURVEYOR,  See  Real  actios3. 

1.  The  act  relating  to  county  surveyors  is  explicit  in  excluding,  as 
evidence,  the  surveys  of  any  other  than  the  county  surveyor,  except 
in  those  cases  where  it  may  be  necessary  to  rebut  or  explain  the 
official  survey.  A  survey  is  the  result  of  measurement  and  calcula- 
tion, and  can  be  dettuled  from  memoty  by  a  witness,  as  well  as  defined 
by  a  diagram.     Vtnei  v.  Whitten,  4  Cal.  230. 
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TAXES. 

L    What  hat  bb  taxsd. 
II.    AasBsexwT. 

m.      COLLBCnOR   OF. 

IV.    Collectob's  dhed. 


I.    What  hay  bb  taxed. 

1.  Tbfl  rereuue  act  of  1851  prondes,  ^lat  "  perBooal  property 
■Dd  real  estate  "  may  be  taxed,  but  a  luera  ri^t  to  collect  whiu&ge 
aad  dockage  for  a  certain  term  of  years  is  neither  real  estate  nor 
personal  jffoper^,  bat  a  franchise,  or  inec^pore^  hereditament,  and 
is  not  liable  to  taxalaon.  The  le^slature  having  omitted  to  provide 
for  any  tax  upon  this  ipeoiee  of  property,  the  naked  right  to  collect 
wharfage  cannot  be  assessed  eo  nomine  or  made  liable.  De  Witt  v. 
Sayt,  2  Cal.  463. 

2.  Parties  readmg  in  the  state  of  New  York,  who  own  steamboats, 
navigating  the  waters  of  the  state  «f  California,  on  which  they  pay  a 
tax  in  the  state  of  New  York,  are  also  snbject  to  be  taxed  in  this 
state.     Mivtvm  t.  Say»,  2  Cal.  590. 

3.  The  11th  article  of  the  ISth  section  of  the  constitution  declares, 
that "  all  property  in  this  state  shall  be  taxed  in  proportion  to  its  value ;" 
for  this  re^D,  it  is  not  within  the  power  of  the  le^Iature  to  exempt 
any  property,  however  owned,  from  taxation.    lb. 

4.  A  tax  eollector'a  certificate  cannot  be  admitted  as  evidence,  to 
show  that  there  had  been  no  abaodonment  of  possession  of  premises, 
without  proof  of  execution,  and  not  then,  except  in  the  absence  of 
the  collector  himself.     Poteell's  Sdrs  v.  Mendricks,  3  Cal.  427. 

'  5.  The  fact  that  tlie  title  of  land  is  in  dispute  between  clumants 
under  a  Mexican  grant  and  the  United  States,  and  that  &>e  cliumants 
are  not  in  poseeBsion,  affords  no  ground  for  exempting  the  land  from 
taxation.  If  a  tax  is  illegally  imposed,  the  parties  taxed  have  a  per- 
fect remedy  at  law,  and  a  court  of  equity  has  do  power  to  interpose. 
Robinson  v.  Qaar,  6  Cal.  273 ;  (overruled  in  case  of  Pahner  v.  Bo- 
ling,  8  Cal.  384). 


Dcillizedoy  Google  


6.  A  grant  of  land  nnder  the  Meziosn  government,  otmreya  not 
merely  an  inchoate  or  equitable,  bat  a  legal  title,  vhich  vests  in  the 
grantee  a  present,  iiomediate  estate  in  fee ;  but  the  same  is  not  subject 
to  taxation  until  a  final  confirmation  hj  the  United  States,  and  a  segre- 
gation from  other  lands  hy  a  goremmental  survey.  PalTner  v.  Baling, 
8  Cal.  384. 

T.  The  state  has  the  power  to  require  the  payment  by  foreigners 
of  a  license  fee,  for  the  privilege  of  working  the  gold  mines  in  the 
state.     Peoj^  v.  NagUe,  1  Cal.  232. 

8.  The  act  of  the  legislature,  prohibiting  foreigners  &om  working 
the  gold  mines,  except  on  conditaon  of  paying  a  certain  sum  each 
month  for  the  privilege,  hdd,  not  to  be  repugnant  to  the  constitution 
of  the  United  States,  or  the  constitution  of  this  state,  or  the  keafiea 
of  the  United  States  with  foragn  powers.     lb. 

9.  The  13th  section  of  the  11th  article  of  the  state  constitution, 
which  declares  that  taxation  shall  be  equal  and  uniform  throughout 
the  state,  applies  only  to  direct  taxation  upon  property,  and  does  not 
prohibit  the  legislature  from  enacting  license  laws.     lb. 

10.  The  conslitutJon  of  this  state  is  not  to  be  considered  as  a  grant 
of  power,  but  rather  as  a  restriction  upon  the  powers  of  the  legisla- 
ture; and  it  is  competent  for  the  legislature  to  exercise  all  powers  not 
forbidden  by  the  conetitutioD  cS  the  state,  or  delegated  to  the  general 
government,  or  prohibited  by  the  constitution  of  the  United  States. 
People  V.  Coleman,  4  Cal.  46. 

11.  The  power  of  the  legislature  to  tax  traders,  profea^ons,  and 
occupations,  is  a  matter  completely  within  its  control,  and  rests  in 
its  sound  discretion.     lb. 

12.  The  13th  section  of  the  11th  article  of  the  state  constitution, 
which  provides  that  "  taxation  shall  be  equal  and  uniform  throughout 
the  state,"  does  not  operate  as  a  limitation  on  the  taxing  power  of  the 
le^slature,  and  apply  to  every  species  of  taxation,  but  ia  to  be  taken 
as  applying  only  to  direct  taxation  on  property  aa  such.  It  does  not 
require  that  all  should  be  taxed  ahke.  The  legislature,  in  its  discre- 
tion, may,  therefore,  discriminate  in  the  imposition  of  taxes  on  certun 
classes  of  persons,  occupations,  or  species  of  property,  taxing  some 
aod  exempting  others.     lb. 
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13.  That  portion  of  the  rerenae  act  of  Ma;,  1853,  which  prorides, 
Ist,  that  all  goods  ko.,  brought  into  this  state  from  any  other  state  or 
foreign  country,  to  be  sold  in  this  state,  owned  by  a  person  not  domi- 
ciled in  this  state,  shall  ba  declared  comigaed  goods ;  and,  2d,  that 
eveiy  person  selling  such  consigned  goods,  shall  be  taxed  sixty  cents 
on  each  hundred  dollars  worth  of  goods  so  sold,  (such  tax  to  be  paid 
by  the  seller  of  the  goods,  he  having  a  lieu  for  the  same,}  does  not 
violate  those  provi^ons  of  the  constitution  of  the  United  States  which 
declare,  1st,  that  congress  shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states  and  witb  the  Indian 
tribes;  and  2d,  that  no  state  shall,  without  the  consent  of  congress, 
levy  any  impost  or  duties  on  exports  or  imports,  except  such  as  may 
be  necessary  for  executing  its  inspection  laws.     Jb. 

14.  The  taxing  power  is  an  incident  of  sovereignty,  the  exercise 
of  which  belongs  exclusively  to  every  state,  and  attaches  alike  upon 
everything  which  comes  within  its  jurisdiction,     li. 


U. 

15.  The  constitutioa  of  this  state  empowers  the  legislature  to  fix 
the  mode  of  levying,  collecting,  and  distributing  taxes,  and  where  it 
appears,  &om  any  revenue  act,  that  the  tax  authorized  to  be  levied 
and  collected  was  designed  for  a  special  purpose,  it  cannot  be  diverted 
therefrom.     Mdhntdd  v.  Qritwold,  4  Cal.  362. 

16.  The  levy  of  a  tax  gives  to  a  county  or  city  a  lien  on  the 
property  assessed,  having  the  force  and  effect  of  an  execution,  which 
can  be  enforced  in  the  same  manner  as  other  executions;  (see  §  86  of 
the  act  of  1854)  and  where  the  property,  consisting  of  money  id 
bank,  is  in  the  custody  of  the  law,  under  certain  attachments,  the 
proper  remedy  is  by  direct  application  to  the  court  having  the  fund 
in  possession.     County  of  Yuba  v.  Adam»  ^  Co.,  7  Cal.  85. 

17.  Property  most,  at  the  time,  be  liable  for  aU  taxes  for  which  it 
is  sold ;  and  where  property  WiS  sold  at  one  sale  for  both  state  and 
county  taxes,  added  together  in  a  ungle  sum,  and  it  is  imposable  to 
cUscriminate  between  that  portion  sold  for  state,  and  that  portioa  s(dd 


for  county  tues,  and  the  county  taxes  were  illegallj  levied,  the  entire 
sale  was  Toid.    Barda^Atrgh  v.  Kidd,  10  Cal.  402. 

18.  The  lis&ig  and  valnatioD  of  real  estate  for  the  purpose  of 
taxation,  are  essential  prereqniates  to  the  validil^  of  all  aubsefinent 
proceedings.     Ferria  v.  Coover,  10  Oal.  689. 

19.  It  is  from  the  list  made  bj  the  assessor,  ailer  correction  bj 
the  board  of  equalization,  that  tiie  auditor  prepares  the  duplicate, 
which  gives  to  the  officer  his  authority  to  demand  the  tax,  and  to  levy 
tmd  sell  the  proper^  of  the  delmquent.    lb. 

20.  The  9tli  secticn  of  the  act  of  1851,  eujoins  on  the  board  of 
superriaors  the  du^  of  maJdng  the  aasesament  conform  to  a  particnlar 
basis,  and  also  constitutes  them  a  board  of  eqaalizati<Hi ;  if  a  part;  be 
aggrieved,  he  has  his  rented;  by  appealing  to  the  board,  but  if  he  fiails 
to  do  so,  and  to  show  wherein  he  is  injured,  he  ia  not  entitled  to  relief 
in  a  court  of  chancery.     Merrill  v.  Gorham,  6  Cfd.  41. 

21.  The  court  of  sessions,  under  the  conatitotion,  can  only  exer- 
cise powers  of  a  judicial  character.  The  legislature  ie  incompetont  to 
confer  upon  that  court  any  other  powera.  The  assessment  of  taxes  ia 
not  a  judicial  act,  it  is  a  le^slative  act ;  it  requires  the  exeroise  of 
leg^latire  power,  which  for  certain  goyemmental  purposes  in  the 
county,  may  be  devolved  upon  a  board  of  supervisors,  but  cannot  be 
delegated  to  any  branch  of  the  judicial  department :  the  provicdons  of 
the  revenue  acts  of  1853  and  1854,  authorizing  the  court  of  seasions 
to  assess  a  tax  for  county  purposes,  are  nncouBtitational,  and  tiie 
assesameuts  made  thereunder  void.  Hardenbvrffk  v.  Eidd,  10  CaL 
402. 

22.  MThere  an  assesament  of  taxes  is  void,  the  subsequent  levy 
and  sale  of  the  property  assessed,  in  the  enforcement  of  such  asaess- 
ment,  partake  of  the  invalidity  of  the  original  proceedings.     lb. 

23.  Where  tiie  county  tax  was  improperly  assessed  by  the  court 
of  sessions,  and  eonsequentiy  void,  but  the  state  taxes  were  fixed  by 
law,  and,  therefore,  not  obnoxious  to  the  objection  of  a  want  of  juris- 
diction in  that  court,  the  officer  may  proceed  in  the  collection  of  the 
state  taxes,  which  are  entirely  independent  of  and  capable  of  separa- 
tion from  the  oounty  taxes.     lb. 
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m.    GoLLioTioR  or. 

24.  The  act  of  Hay  4th,  1852,  to  incorporate  the  town  of  Oak- 
land, confers  do  power  of  taxation  directly,  bat  leaves  that  power  to 
be  derired  Irom  tite  provinone  of  the  general  act  of  March  27Ui,  1850, 
which  latter  act  ^vei  power  to  the  truBtees  of  towna,  to  levy  and  coU 
le«t  annually,  a  tax  on  all  property  in  the  town,  not  exceeding  fifty 
cents  on  eveiy  hundred  dollars  of  the  aasessment  valnatioa  thereof. 
The  12Ui  section  of  ihe  same  act  alao  provides,  that  "  if  any  perstm 
ful  to  pay  any  tax  levied  upon  his  real  or  personal  property,  the  town 
collector  may  recover  the  same  by  suit  in  the  name  of  the  corporation, 
before  any  court  of  competent  jurisdiction ;"  consequently,  the  town 
collector  has  no  authority  to  proceed  summarily  to  sell  property  at 
public  sale,  for  the  noD-payment  of  taxes.  Sai/t  v.  H>gan,  5  Cal.  241. 

26.  Where  a  tax  has  been  illegaUy  levied,  and  collected  by  the 
sheriff  OT  other  duly  authorized  collector,  he  cannot  dispute  his  liid)ih^ 
to  account  to  the  county  for  the  amount  so  collected  by  him ;  having 
collected  tiie  money  as  the  agent  or  trustee  of  the  county,  he  cannot 
deny  the  right  of  his  principal  to  receive  it.  Placer  CmaUy  r.  Attiny 
8  Cal.  803. 

IV.    Collbctob's  dbm>. 

26.  To  Buat^  a  title  by  virtue  of  a  tax  ooUector's  deed,  it  has  by 
tiie  best  authorities  been  held,  that  every  prerequisite  to  the  exercise 
of  the  power  of  sale  by  the  officer  most  be  ^own  to  have  been  accom- 
plished. Our  statute  makes  tax  collectora'  deeds  prima  facie  evi~ 
deuce  of  titie.     Noma  v.  Ruaadl,  5  Cal.  249. 

27.  A  newspaper  copy  of  an  ordinance,  levying  a  tax,  is  inadmia- 
nble  as  evidence,  upon  proof  being  made  that  the  defendant's  counsel 
searched  for  the  same  in  a  book  of  ordinances  handed  him  by  the 
keeper  of  the  cit^  archives.  The  search  should  have  been  made  and 
testified  to  by  the  keeper  of  the  records,  as  a  sufficient  predicate.   lb. 

28.  By  &•  doctrine  <f  tiie  common  law,  the  party  clainung  under 
a  tax  deed  must  show  that  all  the  reqturements  of  the  law  have  been 
complied  with.     The  officers  of  the  government,  &om  Uie  agpoiwor  o 
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the  tax  to  the  person  ezecating  the  deed,  are  acting  under  a  ^>e4nal 
power  conferred  b;  law,  and  must  keep  clearly  within  the  limits  of 
their  autboiity,  or  there  will  be  no  validity  to  their  acts.  JFerru  r. 
Corner,  10  Cal.  589. 

29.  The  role  of  the  conanoo  Uw  in  relation  to  tax  sales,  has  been 
chuiged,  bj  statute,  in  this  state ;  here  the  deed  itself  a  prima  facie 
evidence  of  the  conveyance  of  all  the  right,  title  and  interest  owned 
by  the  delinquent  at  the  time  of  sale.  The  effect  of  this  is  to  shift 
the  burden  of  proof  from  the  parly  who  claims  imder  the  deed,  to  the 
party  who  attacks  it.    lb. 

30.  The  clause  of  the  statute  does  not  dispense  with  the  necessi^ 
of  the  officer  reciting  in  a  deed,  at  tax  sale,  the  authority  under  which 
he  executes  tt.  It  has  no  validity  as  an  independent  conveyance.  Its 
effect,  in  the  transfer  of  property,  ariseB  &om  the  power  conferred  by 
the  statute,  and  a  strict  compliance  with  its  conditions ;  and  the  deed 
must  bear  on  its  &ce  a  reference  to  that  power.  If  in  reciting  the 
authority  for  the  sale  upon  which  the  deed  b  given,  it  appear  that 
some  material  requimtion  of  the  law  has  been  omitted,  the  deed  is 
Toid.    lb. 


TENANTS  IN  COMMON. 

I.      Or  BRAL  ESTATE. 

n.     Of  chattels. 

See  Pabtherseif,  Tbesfabb,  Posssssioit,  Ejeciment. 

I.    Or  BSAL  estate. 

1.  One  of  several  tenants  in  common,  may  bring  an  action  of 
ejectaaent.  Throckmorton  v.  Burr,  5  Cal.  400;  Conlland  v.  Tanner, 
7  Cal.  88. 

2.  One  of  two  joint  tenants  cannot  sostain  a  separate  action  in 
ejectment;  both  should  join,  and  a  Mlnre  to  do  so  will  be  fatal  to  a 
recovery.     The  first  section  of  the  act  of  27th  of  April,  1855,  con- 


TENAIUTS  Df  COMMON. 


cenking  conveyaiices,  has  not  destroyed  joint  tenancies  then  eziatiiig 
Hiat  had  been  created  hj  deed ;  the  statute  only  applies  to  fatnre  coo- 
veyanceB.     Jfewey  v.  jMmbert,  7  Cal.  847. 

S.  A  tenant  in  conunon  may  purchase  at  judicial  sale,  the  interest 
of  hifi  co-tenant,  or  partner,  in  the  property  held  by  them,  where  Uiere 
is  no  evidence  of  &aad  in  the  transaction.  Ounter  v.  Laffan,  7 
Cal.  588 

4.  Tenants  in  common  most  sue  separately  for  the  recovery  of 
real  estate,  and  recover  such  interest  as  they  may  be  respectively 
entitled  to.      Welch  v.  iSullivan,  8  Cal.  165. 

5.  Corporations  cannot  hold  real  property  as  joint  tenants,  becanse 
two  of  the  essential  unities  are  wanting,  niunely,  of  the  same  capacity 
and  title ;  the  distinguishing  incident  is  a  right  of  survivomhip,  bnt 
tiiey  may  bold  as  tenant  in  common.  I>e  Witt  v.  Son  Fi-ancuco,  2 
Cal.  197. 

6.  Persons  owning  certtun  interests  with  each  other  in  real  estate, 
are  tenants  in  common,  and  not  partners ;  consequently  payment  made 
to  one  on  a  contract  made  by  several,  for  the  sals  of  lands  so  held,  is 
not  a  payment  to  any  of  the  others.     Pom  v.  CoviUand,  6  Cal.  617. 

7.  Tenants  in  common  being  seized  for  themselves,  and  for  each 
other,  cannot  sustiun  an  action  against  each  otiier,  for  forcible  entry 
and  detainer,  or  ejectment,  ^ey  must  first  resort  to  a  court  of 
equity,  for  a  partition  of  the  land.     Lick  t.  0'J><nmell,  3  Cal.  59. 

8.  Tenants  in  common  cannot  join  in  an  action  for  the  recovery 
of  an  estate.  The  interest  of  each  is  separate  and  distinct.  T/troeh- 
morUm  v.  Bm-,  5  Cal.  400 ;  Parhe  v.  Kilhtm,  8  Cal.  77. 

9.  The  rule  which  determines  whether  tenants  in  common  should 
sne  jointly  or  severally,  depends  upon  the  nature  of  their  interests  in 
the  matter  or  thing  which  is  in  controversy ;  for  injuries  to  their  com- 
mon property,  such  as  trespass,  or  nuisance,  &c.,  they  should  all  be 
joined,  but  must  sue  severally  in  real  actions,  generally,  as  diey  all 
have  separate  titles.  Johnvm  v.  Sepuibeda,  5  Cal.  149 ;  Parke  t. 
EilAam,  8  Cal.  77. 


Dcillizedoy  Google  
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n.    Or 

10.  Where  a  tenant  io  common  Bells  chattels,  or  appropriates 
property  so  held  to  his  own  use,  the  remedj  of  the  party  aggrieved 
is  in  trover,  or  for  money  had  and  receired.  WHUaTfia  r.  Chadboian, 
6  Oal.  659. 

11.  One  joint  tenant,  or  tenant  in  common,  of  a  chattel,  cannot 
(Uspose  of  anything  more  than  his  own  interest  therein.  Popple  r. 
MarihaU,  8  Cal.  51. 

See  Fabtn&rshif,  Trsspass,  Possession  Ain>  EjaciiiBNT. 


TERRITORIES. 

1.  As  a  general  rule,  the  laws  of  conquered  or  oeded  territories 
remain  in  force  until  changed  by  the  new  sorereign.  But  a  strict 
appUcation  of  this  rule  would,  in  many  cases,  be  unjust.  The  Mexi- 
can laws  on  the  subject  of  nsury  and  imphed  warranty,  in  the  sale  <£ 
land,  may  be  deemed  to  have  been  abrogated  by  the  customs  and  usage 
of  American  emigrants,  before  any  formal  act  of  legislation  abolishing 
those  laws.     Fowler  t.  iSmith,  2  Cal.  89. 


I. 

Gbsxkally. 

n. 

By  and  aoainbt  whom. 

in. 

TiTLB  AMD  P088BBSI0H. 

IV. 

Wheh  thb  action  UKS. 

V. 

Oh  ebal  pbopbrtt. 

I.    Gbnbrallt 

1.    A  cause 

t  araignable.     The 
language  of  section  4  of  the  Practice  Act,  as  amended  by  the  act 


of  1865,  is  (xmatraed  to  mean  a  ihing  in  action,  not  ariong  ont  of 
«tpreM  coDtxaot.     Oliver  y.  Wi^h,  6  Cal.  456. 

2.  A  trespasser,  or  one  occupying  land  under  a  mera  permisnon, 
vitfaont  consideration,  is  not  entitled  to  notice  to  quit,  or  demand  {^ 
possesnon  before  suit.     Chodwin  v.  St^bins,  2  Cal.  103. 

5.  The  owner  of  property  being  in  possession,  bas  a  right  to  use 
such  force  as  may  be  necessary  to  prevent  a  forcible  trespass ;  and  if 
in  doing  so,  he  should  be  compelled  to  kill  a  trespasser,  be  voold  be 
justified.    People  Y.P<^pie,  8  Csi.Zil. 

4.  Iq  an  action  of  trespass,  the  question  of  damages  b  a  queeticai 
particularly  for  the  determination  of  the  jury.  Ihake  v.  Palmer,  4 
Cal.  11. 

6.  In  an  action  for  a  nuisance  or  trespass,  the  defendant  has  no 
right  to  inquire  into  the  good  ^th  of  the  pliuDtdfiT's  posaessioa.  Eher- 
hard  T.  TaaUrme  Water  Co.,  4  CaL  808. 

6.  In  an  action  of  trespass  agtunst  a  sheriff,  for  taking  property, 
it  is  not  necessary  to  declare  agunst  him  as  sheriff,  and  where  the  act 
was  done  by  a  deputy,  it  is  competent  for  the  pltuntiff  to  prove  Uiat  he 
was  agent  or  eerrant  of  the  sheriff,  and  acting  under  his  commands. 
Pointdt  T.  Taylor,  6  Cal.  78. 

7.  The  right  to  destroy  property,  to  prevent  tbo  spread  of  a 
conflagration,  has  been  traced  to  die  highest  law  of  necessity,  and  the 
natural  rights  of  man,  independent  of  society  or  civil  government. 
Surocco  V.  Q-eary,  3  Cal.  69. 

8.  A  house  on  fire,  or  those  in  its  immediate  vicinity,  which  serve 
to  communicate  the  flames,  becomes  a  nuisance,  which  it  is  lawfiil  to 
abate,  and  the  private  rights  of  the  indiridual  yield  to  the  conadera- 
tions  of  general  convenience,  and  the  interest  <^  society.     lb. 

9.  The  nesessity  for  each  act  of  destruction  must  be  clearly 
^wn;  but  in  all  such  oases  the  individual  must  be  regulated  by 
his  own  judgment ;  and  if  he  commits  the  act  without  actual  or  appar- 
ent necessity,  he  is  liable  in  trespass.     lb. 

10.  An  action  agunst  an  administrator,  to  recover  rents  and 
profits  ior  the  use  and  occupation  of  land  by  an  intestate,  cannot 
be  Bustiuned,  where  the  oomplunt  shows  that  the  deceased  waa  a  tiw- 


passer,  because  the  ri^t  to  recorer  fin-  use  and  oocapation  is  founded 
aloue  on  oootracf ;  and  tixe  declandoa  alle^g  that  the  deceased  was 
a  trespasser,  no  recovei;  can  be  had  in  trespass,  as  the  treepaBS  died 
tn&  him.     0' Conner  v.  Corbeit,  S  Cal.  370. 

11.  A  constable,  like  anj  other  numsterial  officer,  has  the  right  to 
appoint  deputies,  and  a  'deputy  will  not  be  guilty  of  trespass  in  lery- 
iiig  on  property,  by  virtue  of  legal  process  in  his  hands.  Tt^lor  v. 
Brown,  4  Cal.  188. 

II.    By  and  aqaihbt  whom. 

12.  In  an  action  of  trespass,  a  defendant  who  has  not  been  served 
mth  process,  is  not  a  competent  witness  for  his  co-defendants,  espec- 
ially where  there  is  evidence  before  ttie  jury  connecting  him  with  Uie 
trespass.  This  question  is  settled  by  the  first  subdiviaon  c^  tiie  392d 
section  of  ihe  Practice  Act,  which  expressly  excludes  a  party  to  the 
record  from  testifying.     Qatea  t.  NasK,  6  Gal.  192. 

13.  Where  several  defendants  were  declared  agunst  joinUy,  in  an 
action  of  trespass,  if  a  joint  trespass  had  been  proved,  the  plaintiffi 
could  not  have  been  allowed  to  waive  that,  and  ^ve  evidence  of  another 
trespass,  agunst  one  only,  but  as  a  trespaBs  is  found  agunst  one  only, 
the  pluntiffi  are  entitled  to  recover.  MaCarren  v.  O'ConncH,  7  CaL 
152. 

14.  In  a  case  of  joint  trespass,  the  par^  injured  may  sue  one  or 
all  of  the  trespaasers,  and  each  one  will  be  liable  fbr  the  whole  dam- 
ages, but  a  satisfaction  made  by  any  one  of  them,  will  be  a  discharge 
of  all.     J>amdton  v.  Dallaa,  8  Gal.  227. 

m.    Title  asd  possessidk. 

15.  Where  the  goods  of  a  third  person  are  mixed  with  the  prop- 
erty, or  in  the  apparent  posaesaon  of  the  judgment  debtor,  a  sheriff 
who  levies  upon  them,  sapposing  them  to  belong  to  the  defendant  in 
execution,  is  not  liable  as  a  trespasser  ab  initio.  In  order  to  charge 
lum,  it  is  necessaiy  to  show  a  notice,  and  demand  of  the  goods,  and  a 
delay  or  refiual  to  deliver.     Damniel  v.  Oorham,  6  Cal.  48. 

C^ooglc 
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IV.      WBSS  THB  ACmOK  LIBB. 


16.  Where  a  sheriff  seizes  on  execation,  property  bel<ai(piig  to  a 
person  other  than  the  judgment  debtor,  witii  notice,  the  taking  ia 
tortioos,  and  an  action  of  treapasa  or  replevin  will  lie  agfunst  iiim  vith- 
oot  a  demand  of  the  retom  of  the  property.  Le^ey  v.  Rayt,  1  Cal. 
160. 

V.    Oh  bkal  pboperty. 

17.  In  an  action  for  damages  for  cutting  down  growing  treea,  the 
trae  rule  ia  not  tite  actual  value  of  the  trees  for  fire  wood,  but  the 
damages  done  to  the  land  b;  reason  of  destroying  them.  Clifmcm  v. 
fitWcrd,  6  Cal.  162. 


TRIAL  AND  ITS  INCIDENTS. 

See  CODBTS. 
Se€  AlPSALA. 

I.  Gkkerallt. 

a.  Bill  of  particulars. 

b.  Waiver  of  juiy,  See  Jdbt.         ^ 

0.     ReqniaiteB  to  refer  a  cauae,  See  Rrsebsncb. 
d.     Change  of  venue,  See  Yendb. 

II.  Fob  udbder,  See  Ihdiothknts. 
a.     Ruling,  and  charge. 

I.  Qbmbballt. 

1.  Where  the  judge  below  tries  the  cause  without  a  juiy,  the 
proper  mode  of  reserving  the  questions  of  law  arising  upcm  the  facts, 
is  to  ask  the  court  to  decide  ttiem,  and  note  die  refusal  in  a  bill  of 
exceptions.     Qritutold  v.  Sharpe,  2  Cal.  17. 

2.  On  a  farial  tor  felony,  the  prisoner  moat  be  present  during  the 
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whole  trial ;  and  reading  evidenoe  taken  hj  depomtion,  althon^  it 
vas  done  after  ihe  juiy  had  retired,  is  a  part  of  the  trial.  J'eopU  T. 
KoJiIer,  6  Cal.  72. 

S.  Where  the  judge  who  tried  the  cause  did  not  file  his  finding  of 
facts  nDtil  after  Ihe  judgment  was  entered,  held,  not  to  be  error ;  that 
the  defflfdon  in  writing  of  the  jadge  must  be  the  bans  of  the  jadg- 
ment,  like  the  special  rerdict  of  a  joiy,  bat  that  is  its  legal  effect  and 
operati(Hi.  It  is  not  neceasaty  for  this  legal  effect,  that  it  should  pre- 
cede the  judgment  in  point  of  timb.  As  to  the  time  required  for  the 
written  deoision  to  be  filed,  or  the  relative  order  in  whioh  it  ahonld  be 
dose,  the  aot  is  only  directory.  VermvU  T.  SJuap,  4  Cal.  214; 
MuB&AY,  C.  J.,  dissenting. 

4.  Section  eight  of  the  **Act  to  regulate  proceedings  in  dnl 
easea,"  provides,  that  where  the  hasband  and  wife  are  sued  together, 
the  wife  may  "  defend  for  her  own  right."  This  can  be  done  as  well 
when  sned  jointiy  with  her  husband,  as  if  the  trial  were  separate;  her 
defense,  if  a  special  one,  could  come  ia,  in  either  case.  Daq>rex  t. 
Dei^ez,  6  Cal.  387. 

5.  In  a  suit  to  foreclose  a  mortgage  where  it  appeared  from  both 
complaint  and  answer  &at  the  subject  of  the  action  was  situated 
whoH;  without  the  count;  in  which  the  subject  was  brought,  the 
ooart  of  its  own  motion  should  have  Ordered  a  chuige  of  venue,  and 
its  failure  to  do  so  was  error.     Vall^o  v.  HorHoII,  5  Cal.  461. 

a.    B31  ef  parUculart. 

6.  It  is  too  late,  on  the  trial  of  a  cause,  to  object  to  a  bill  of  pai^ 
ticulars  because  it  is  not  verified  by  the  oath  of  the  par^r-  When  the 
bill  of  particulars  is  served,  if  the  psrtj  receiving  it  is  dissatisfied 
with  it,  fiir  any  cause,  either  in  form  or  substanoe,  he  should  imme- 
diately retom  it,  or  move  the  court  for  a  fiirther  or  amended  Inll. 
ItentMon  y.  Smith,  1  Cal.  437. 

b.     Waiver  of  jury.  See  Jdrt. 

7.  The  lT9tii  section  of  the  Practice  Act  provides,  that  a  trial  \if 
jury  diaU  be  deemed  wuved,  by  a  party  to  an  action  &ling  to  appear 
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at  die  tsial.    1%«  mere  act  of  filing  an  answer  does  not  operate  aa  aa 
appeaianoe  at  the  trial.    Zone  y.  Or&we,  4  Gal.  112. 

c.     Reqia»ite»  to  refer  a  caute. 

8.  The  language  of  the  conB^tution  is  explicit,  giving  the  benefit 
of  tri^  b;  jnry  in  erery  case ;  the  mere  mlenoe  of  an  attomej  cannot 
amount  to  a  wurer  of  a  ocoatitational  right ;  the  act  coneemmg  reler- 
moefl,  Teqnirea  the  consent  to  be  in  writing,  or  entered  on  the  minutes. 
The  wiuver  most  appear  sffirmativel;,  and  not  by  impticalKKi.  Smth 
M.  PoUock,  2  Cal.  92. 

d.     Change  of  venue. 

9.  There  is  no  error  in  postponing  the  consideration  of  the  appli- 
cation for  a  change  of  venae  until  an  attempt  is  made  to  empannel  a 
jurj,  and  where  counsel,  after  a  number  of  persons  had  been  rejected 
as  jurore,  declined,  on  tiie  intimation  of  the  court,  to  renew  his  motitm, 
he  cannot  take  advantage  of  the  ^ure  to  order  a  change  of  venue. 
PecpU  V.  Phmmer,  9  Cal.  298. 

10.  The  right  to  have  a  cause  tried  in  a  particular  county,  ia  one 
which  a  party  may  wuve  either  expressly  or  by  implication ;  an  objec- 
tion to  the  venue  must  be  made  in  the  answer,  and  comes  too  late 
after  an  answer  to  the  merits ;  it  followa  that  such  a  motion  on  grounda 
disclosed  by  the  compliunt  must  be  made  before  or  at  the  time  of  filmg 
demurrer ;  by  filing  a  demurrer,  and  consenting  to  set  the  case  for 
trial  at  a  particular  day,  the  defendant  waives  his  right  to  move  for  a 
change  of  venue.     Pearket  v.  Freer,  9  Cal.  642. 

11.  The  power  to  grant  a  change  of  venue  has  heretofore  been 
conmdered  discretionary  with  the  court  having  Jurisdiction  of  the 
cause.  But  tiie  rule  has  been  materially  altered  by  the  act  of  May 
15th,  1854,  amendatory  of  an  act  to  regulate  proceedings  in  courts 
of  justice,  by  the  S3d  section  of  which  act,  an  appeal  is  ^ven,  from 
an  order  refiiaing  te  change  the  place  of  trial  of  an  action  or  proceed- 
ing, after  a  motion  is  made  therefor,  in  cases  provided  by  law,  or,  on 
the  ground  that  a  judge  is  disqualified  Grom  hearing  or  trying  the 
same.  So,  where  by  the  affidavit,  it  appears  that  a  fair  and  impartial 
trial  cannot  be  had,  or  of  the  existence  of  bias  or  prejudice  on  the 
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part  of  the  judge,  aa  a  matter  of  rif^t,  »  change  of  Tenue  ahould  be 
granted.    People  v.  Lee,  $  Cii.  S68. 

II.    For  murdbb,  See  Indiotmshtb. 

12.  On  a  trial  of  defendaDt  for  murder,  where  the  indictment  vas 
fonud  bj  a  grand  joiy  of  the  conrt  of  seBsionB :  Held,  that  it  is  not 
neoeaaarj  that  the  clerk  of  tiiat  court  should  certifj  tiie  indictment  to 
the  clerk  of  the  district  court,  as  the  clerk  of  one  court  is  the  clerk  of 
the  other.     People  t.  StuaHy  4  Cal.  218. 

13.  Where  a  prisoner  is  indicted  for  murder,  he  may  be  convicted 
on  the  trial,  for  the  crime  of  manslaughter,  and  such  conviction  is  an 
acquittal  of  the  charge  of  murder,  and  where  the  verdict  has  been  set 
aside  for  informality,  he  may  be  agiun  tried,  under  the  same  indict- 
ment, for  the  crime  of  manslaughter,  but  of  no  higher  crime.  People 
y.  GUvwre,  4  Cal.  876. 

14.  It  is  not  error  upon  a  trial  for  murder,  for  the  court  to  read 
certun  sections  of  the  statute,  and  deciuone  of  the  supreme  court  to 
the  jury,  as  instructions.     People  v.  Galvm,  9  Cal.  116. 

16.  It  is  not  error  ibr  the  court  below,  on  a  trial  for  murder,  to 
set  the  day  for  pronouncing  tlte  sentence,  when  the  defendant  was  not 
in  court.    Ih. 

a.     RuUng  and  charge  qf  judge. 

16.  The  charge  of  a  judge  to  a  juiy  should  be  given  with  reference 
to  the  testimony  adduced  on  the  trial ;  and  where  the  charge  is  returned 
on  appeal,  but  no  portion  of  the  testimony,  the  supreme  court  will  not 
undertake  to  determine  as  to  the  correctness  or  incorrectness  of  the 
charge.     People  v.  McCaulei/,  1  Cal.  379. 

17.  Although  the  appellate  court  may  be  satisfied  that  the  verdict 
of  the  jury  is  reasonable  in  amount,  a  new  trial  will  be  granted  where 
an  erroneous  instruction  has  been  given  by  the  district  judge,  which 
may  have  influenced  Uie  verdict.  Yonge  y.  Pacific  M.  S.  S.  Co.,  1 
Cal.  354. 

18.  In  the  trial  of  criminal  cases,  it  is  error  for  the  court  to  charge 
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the  joTf  orally  without  the  consent  of  the  pardes,  as  the  rale  prescribed 
bj  ibe  act  of  May  7th,  1855,  amendatory  to  an  aot  to  regulate  crim- 
inal proceedings,  is  mandatory,  and  not  directory.  People  t.  Beder, 
6  Gal.  246. 


TROVER. 

1.  Trover  is  a  proper  action  against  a  trespasser  who  cute  aod  carries 
away  timber  from  the  premises  of  a  lessee ;  as  soon  as  cut,  the  timber 
became  the  property  of  the  lessee,  and  the  action  of  trover  is  the  proper 
remedy.    Sampion  v.  Plume,  4  Cal.  184. 

2.  In  an  action  of  trorer,  all  the  parties  in  interest  as  pltdntiffi 
should  be  joined ;  and  when  the  defect  does  not  appear  upon  the  &ce 
of  the  complaint,  advantage  of  the  non-Joinder  must  be  taken,  either 
by  answer  or  apportionment  of  the  damages  at  the  trial.  Whittle;/  t. 
Stark,  8  Cal.  614. 

3.  Where  the  property  converted  has  a  &ced  value,  the  measure  of 
damages  is  that  value,  with  legal  interest  from  the  time  of  the  convei^ 
sion  ;  when  the  value  is  fluctuating,  the  pluntiff  may  recover  the  big^ 
est  value  at  the  time  of  the  converfiion,  or  at  any  time  afterwards ;  the 
jury  are  not  at  all  limited  in  giving  their  verdict,  by  the  price  of  the 
article  on  &e  day  of  the  conversion.     Douglas  v.  Kraft,  9  Cal.  562. 

4.  To  sust^  an  action  of  trover,  the  pliuntiff  must  either  have  the 
possession,  or  immediate  right  of  possession,  to  the  property  converted. 
MidcUmeorth  v.  Sedgewiek,  10  Gal.  392. 


TRUSTS. 

I.  POWBR,  DOTT  AND  LIABILITT  OF  TRUBTSB8. 

n.  Tbrh  of  APPOINTMBNT. 

m.  Resthjiinq  trusts. 

rV.  Tbubt  fohds. 

v.      EZPKBBS   TBUBT3. 


Dcillizedoy  Google 


I.    Power,  dutt  and  ijasiutt  or  ibostebs. 

1 .  An  ordinary  trustee  ia  a  person  -who  sustuns  bat  one  character, 
and  has  no  lien  upon  the  trust  funds,  except  for  his  compensation,  while 
a  mortgagee,  let  into  the  poasesaon  of  the  mortgaged  property,  is  both 
a  creditor  and  a  trustee,  and  so  far  as  regards  his  capaci^  of  trustee, 
he  is  just  as  strictly  bound  ae  an  ordinary  trustee,  and  compelled  to 
act  widi  strict  fidelity,  and  muBt  be  held  to  ful6Il  his  trust  as  feithfully 
as  he  would  were  he  not  a  creditor,  but  acting  for  the  benefit  of  another 
ceittd  que  trust.     GwnUr  y.  Janet,  9  Cal.  643. 

2.  It  is  a  general  principle  applicable  to  trustees,  t^t  when  they 
act  with  good  fai^,  and  wiUiout  any  selfish  motive,  they  are  entitled 
to  be  treated  by  a  court  of  eqmt^  with  liberality  and  indolgence ;  and 
especially  when  they  act  under  the  advice  of  counsel.  Trustees  act 
for  the  benefit  of  others,  and  not  for  themselves,  and  the  isit  exercise 
of  t}teir  judgments  should  be  a  protection  to  them.  EUiig  t.  Ni^lee, 
9  Cal.  683. 

3.  Supine  negligence,  or  wiUfiil  default,  will  make  trustees  liable 
for  losses  or  injury  to  property  entrusted  to  them,  but  they  cannot  be  ■ 
held  liable  for  mere  errors  of  judgment.     lb. 

4.  Where  trustees  have  been  guilty  of  supine  negUgence,  an  acqui- 
escence and  approval  of  then-  acts  by  the  oegtui  que  trial  will  excuse 
them.     Ih. 

5.  A  trustee  camiot  purchase  or  deal  with  the  subjeot  of  the  trust, 
neither  can  he  purchase  debts  dne,  to  be  piud  out  of  the  trust  estate, 
nor  place  himself  in  an  attitude  antagonistic  to  the  trust ;  and  should 
a  trustee  purchase  demands  agunst  the  assignors,  and  obtiun  Judgment 
<Hi  the  same,  in  the  name  of  third  parties,  for  the  purpose  of  securing 
the  same  out  of  the  trust  fund,  or  any  property  ascdgned,  the  judgment 
will  be  in  violation  of  law,  and  a  nullity.  The  assgnora  have  a  perfect 
right  to  protect  the  fund  or  property  in  the  hands  of  their  bustees, 
inasmuch  as  they  are  ulUmately  liable  to  the  creditors,  and  it  makes 
no  difference  in  this  respect,  whether  the  asagnment  was  void  or  not. 
Page  V.  Naglee,  6  Cal.  241. 

n.    Term  o?  appoiktment. 

6.  The  f^ure  of  the  Le^^ture  to  claenfy  the  tmateea  of  the 


loBaoe  Asylam,  extended  the  term  of  all  to  the  period  of  two  yean,  bo 
that  a  vacanc;  occurred  in  the  vhole  board  at  the  expirstioa  of  two 
years,  which  the  legislature  of  the  state  having  failed  to  provide  for, 
the  goremor,  bj  virtue  of  hie  general  appointiiig  power,  had  the  ri^t 
to  fill.     Payple  v.  Baine,  6  Cal.  509.       . 

in.      ReSDLTINQ  TEUST8  IN  THB  PUKCHABE  OP  LAKLB. 

7.  It  is  a  well  recognized  principle,  that  where,  npon  the  purchase 
of  real  property,  the  conveyance  of  the  legal  estate  is  taken  in  the 
name  of  a  third  person,  and  the  consideration  is  pud  by  another,  a 
trost  immediately  arises,  and  the  person  in  whose  name  the  convey- 
ance  is  taken,  is  deemed  in  law  to  hold  as  the  troetee  for  the  one  fur- 
nishing the  money.     OtAome  v.  Endicott,  6  Cal.  149. 

8.  In  an  action  granting  an  injnnction  restraining  the  defenduits, 
as  commisffloners,  under  an  Act  c^  the  Le^slature  of  May  12th,  1851, 
from  receiving  money  provided  to  be  paid  to  them  by  the  Act  called 
the  "  Funding  Bill,"  the  court  say  that  the  rule  which  governs  in  such 
cases,  and  alone  entities  the  parties  to  intervene,  to  restrun  tiie  [ffo- 
ceediof^  or  control  the  action  of  the  trustees  is,  that  the  fund  is  in 
danger  of  being  wasted  or  impaired.  Nothing  less  than  this  will  justify 
a  court  in  interfering  with  duties  devolved  upon  public  officers  by  law. 
San  Frana»C0  v.  Fand  OommiaiiimerB,  10  Cal.  585. 

rv.    Trdst  fohds. 

9.  A  trust  fund  constitutes  no  part  of  the  assets  of  the  estate  of  a 
deceased  person,  and  where  the  executor  or  administrator  has  property 
which  belongs  to  another,  the  owner  is  not  required  to  present  his 
account,  as  if  he  were  a  creditor.  The  claimant  of  specific  jwvper^, 
and  not  of  a  debt,  cannot  properiy  be  called  a  creditor,  witlun  the 
meaning  of  the  probate  law.     ffwnter  v.  Janet,  9  Cal.  643. 

v.      ExPllBSB  TRUSTS. 

10.  Where  a  plaintiff  alleges  an  express  trust,  it  is  incumbent  npnt 
him  to  prove  it  as  alleged ;  and  it  may  be  proved  by  ciroumstaiioes.   lb. 
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VENDOR'S  HEN— VENUE. 


VENDOR'S  LIEN,  See  Real  Actions. 

1.  A  vendor's  lien  on  premises  sold,  onl/  gives  him  the  light  to 
look  to  it  for  the  purchase  monej,  before  the  premiseB  pass  into  the 
hands  of  innocent  purchasers.  Bryan  v.  Sharp,  4  Cal.  349  ;  AUen 
V.  PMpt,  4  Cal.  256. 

2.  A  vendor  has  an  eqnitable  lien  on  land  sold  for  the  purchase 
money,  unless  he  has  taken  seouritj  for  its  payment,  even  if  he  haa 
executed  a  conveyance.  The  recital  of  payment  in  a  deed  is  not  coo- 
clusive,  and  receiving  the  note  of  the  veodee,  is  not  a  merger  of  seoo- 
rity  or  waiver  of  the  lien.  The  same  rale  governa  in  the  case  of  an 
adnuoistrator,  vho  is  the  mere  legal  representative  of  the  deceased, 
and  who  stands  charged  vrith  the  same  equities  and  Uabilities,  with 
regard  to  the  property,  as  he  himself  did  in  his  lifetime  ;  and  as  it 
could  have  beea  enfiwced  in  his  Ufetime,  as  against  the  interest  of  hia 
creditors,  it  loses  none  of  its  virtue  or  potency  as  agunst  the  same 
creditors  after  his  death.     Co&xm  v.  Bdbiiuonf  6  Cal.  225. 

3.  Where  a  vendor  of  land  takes  the  notes  of  the  vendee  in  pay- 
ment, he  should,  in  his  action  thereon,  unite  his  equitable  clum  to 
foreclose  his  lien  under  the  statute,  if  he  intends  to  enforce  such  ties. 
Waiker  v.  Sedgmick,  8  Cal.  398. 

4.  The  vendor's  lien  upon  the  land  sold  is  not  lost  by  taking  the 
notes  of  the  purchaser  for  the  purchase  money ;  and  die  lien  equally 
exists  whether  the  instrument  amounts  to  a  conveyance,  or  merely  to 
an  executoiy  contract.    lb. 


VENUE. 

1.  The  power  to  grant  a  change  of  venue  has  heretofore  been  eoo- 
ffldered  discretionary  upon  the  part  of  the  court  below.  But  the  role 
has  been  matoriaJly  altered  by  the  act  of  May  15, 1854,  "  amendatory 
of  an  act  to  regulate  proceedings  in  courts  of  justice,"  by  the  33d  sec- 
tion of  which  an  appeal  is  given  "  &om  an  order  refusing  to  change 
the  plaee  of  trial  of  an  action  or  procee^g  after  a  motion  is  made 
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therefor,  in  cases  provided  by  law,  or  on  tlie  ground  that  a  judge  is 
disqualified  &Dm  hearing  or  trying  tlie  same."  So  where  by  the  affi- 
davit of  the  prisoner  it  appears  ^t  a  fair  and  impartial  trial  cannot 
be  had,  or  of  the  existence  of  bias  or  prejudice  on  the  part  of  the  judge, 
as  a  matter  of  iight,  a  change  of  venue  shoald  be  granted.  People  v. 
Lee,  6  Cal.  358. 

2.  The  right  to  have  a  cause  tried  in  a  particular  counirr',  ia  one 
which  a  party  may  wfuve  either  expressly  or  by  implication  ;  an  objec- 
tion to  the  Tenne  must  be  made  in  the  answer,  and  comes  too  late  after  . 
an  answer  to  the  merits ;  it  follows,  that  such  a  motion  on  grounds  dls- 
elosed  by  the  complaint  muet  be  made  before  or  at  the  time  of  filing 
demurrer.  By  filing  a  demurrer,  and  consenting  to  set  the  case  for 
trial  at  a  particular  day,  the  defendant  waives  his  right  to  move  for  a 
change  of  venue.     Pearkeg  v.  Freer,  9  Cal.  642. 

3.  A  motion  to  change  the  venue,  on  the  ground  that  neither 
plaintiff  nor  defendant  resided  in  the  district,  was  properly  refused, 
where  no  objection  was  made  in  the  answer,  and  nearly  six  months 
were  permitted  to  elapse  before  the  motion  was  made.  Toomt  v.  Ran- 
daU,  3  Cal.  438. 

4.  By  the  common  law  practice,  an  objection  to  the  venue  could 
only  be  taken  by  plea  in  abatement,  before  filing  a  plea  in  bar,  which 
b  always  a  wiuver  of  all  matters  in  abatement.     Ih. 

5.  There  is  no  error  in  postponmg  the  cormderaHon  of  the  appli- 
cation for  a  change  of  venue  until  an  attempt  is  made  to  empannel  a 
jury,  and  when  counsel,  after  a  number  of  persons  had  been  rejected, 
declined  to  renew  the  motion,  they  cannot  take  advantage  of  the  fail- 
dN  to  order  a  change  of  place  of  trial.     People  v.  Plammer,  0  Cal. 


VERDICT. 

1.  The  statute  of  1851  provides  that "  there  shall  be  but  one 
form  of  civil  action,"  but  it  is  a  mistake  to  suppose  that  when  a  party 
declares  upon  a  certain  cause  of  injury,  for  redress,  that  other  causes 


vMch  vere  fionoaTTent  and  mtimate  with  it  inay,aBaiDfttterof  oonise, 
either  be  ffyea  in  eridence,  or  made  the  basis  of  the  verdict.  Parttea 
most  be  confined  to  their  pleadings,  and  the  evidence  and  verdict  in 
the  case  most  conform  therenith.     Benedict  v.  Bratf,  2  Gal.  251. 

2.  Where  there  is  sufficient  in  Uie  verdict,  as  rendered,  to  enable 
Hie  court  to  ascertuiitheiiitonti<»iofthejur7,itoa(^t  tobe  sapported. 
It  is  competent  for  this  court  to  instruct  the  jniy  to  amend  their  verdict 
aa  to  form,  not  affecting  the  anbetance,  and  in  such  manner  as  to  be 
unexceptionable  io  law.     Ihuiodff  v.  Jaoobion,  2  Cal.  26d. 

8.  The  court  will  sot  aside  a  verdict  where  the  damages  are  nnjua- 
tifiable,  and  contrary  to  law  and  evidence.  McDanid  v.  Baca,  2 
Cal.  826. 

4.  Courts  have  no  power  to  amend  the  verdict  of  a  jury  where  the 
incorrectness  or  defectiveneu  of  the  verdict  consists  in  something 
merely  formal,  which  has  no  connection  with  the  merits  of  the  cause ; 
or  where  tite  amendment  in  no  respect  impairs  or  changes  the  rights 
of  parties,  or  where,  by  correcting  clerical  nustakes,  the  record  is  ren- 
dered conmdtant,  and  the  verdict  pursuant  to  the  issue.  Periint  v. 
WOton,  8  Cal.  13T. 

5.  The  Practice  Act  confers  express  authority  npon  the  courts  to 
direct  a  speciid  verdict,  and  in  many  cases  the  practice  b  a  beaeSoial 
one,  nmpli^dng  the  issues  and  brining  the  true  questions  in  dispute 
ctireetly  to  the  mind  and  comprehen^on  of  the  juiy.  Burritt  v.  G^ 
son,  8  Cal.  S96. 

6.  The  court  should  direct  the  verdict  to  be  recorded  as  rendered 
by  the  jury,  and  where  the  record  discloses  how  it  was  rendered,  it 
must  be  treated  as  the  verdict  which  Hie  jury  actually  brought  m. 
Moody  V.  McDmold,  4  Cal.  297. 

7.  Where  a  jury,  for  the  purpose  of  arriving  at  a  verdict,  agree 
that  each  member  shall  set  down  a  sum  according  to  his  own  judgment ; 
that  the  aggregate  shall  be  divided  by  twelve,  «nd  that  the  quotient 
shall  be  the  verdict,  such  verdict  is  improper,  and  will  be  set  asde. 
WiUon  V.  BerryTTUin,  5  Cal.  44. 

8.  But  if  such  means  are  adopted  merely  to  arrive  at  a  proper 
result  for  the  purpose  of  determining  what  Uie  verdict  should  be. 
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withoat  iiie  jury  being  bonud  therebj,  and  the  jarj  ehoold  afterwards 
agree  npon  such  sum  as  their  verdict,  it  will  be  good.     Jh. 

9.  Although  the  affidavita  of  jnrois  vill  not  be  taken  to  impeach 
their  verdict ;  they  will  be  permitted  to  substantiate  it.  /(. ;  Caitro, 
V.  am,  6  Cal.  40. 

10.  Where  a  verdict  exceeds  the  amount  clumed  by  the  pliuntjff, 
it  is  no  proof  of  pasraon  or  prejudice  on  Uie  part  of  Uie  jury,  but  will 
be  treated  as  a  miatalie,  which  can  be  cured  by  a  remission  of  the 
excess.     BuUer  v.  Wright,  July  teim,  1855,  (not  reported). 

11.  The  verdict  of  a  jury,  or  of  the  court  atting  as  a  juiy,  deciding 
upon  the  weight  of  evidence,  will  not  be  reversed  by  the  appellate 
court,  uDleas  such  finding  be  impeached  for  fraud,  misconduct,  or  other 
improper  influences.  Bernard  v,  Raglan,  January  term,  1866,  (not 
reported). 

12.  A  judgment  will  be  set  arade,  and  a  new  trial  granted  where 
it  appears  that  improper  evidence  was  admitted,  or  illegal  evidence 
^ven  on  the  trial,  which  might  have  had  weight  with  the  jury  inform- 
ing their  verdict.     Santillan  v.  Moiet,  1  Cal.  9S. 

13.  The  supreme  court  will  not  interfere  witli  (he  verdict  of  a  jury, 
where  the  question  passed  upon  is  one  solely  of  unUquidated  damages, 
unless  beyond  doubt,  the  verdict  be  unjust  and  oppreedve.  George 
V.  Law,  1  Cal.  863  ;  Payne  v.  Pacific  M.  S.  S.  Co. ;  U.  88. 

14.  The  report  of  a  referee  upon  the  facta  of  a  case,  will  be  con- 
wdered  the  same  as  tie  verdict  of  a  jury.     WaUcm,  v.  JUintum,  1  Cal. 


WARRANTY. 

1.  On  sales  of  personal  property  a  warranty  will  not  be  implied, 
except  in  cases  where  goods  are  sold  at  sea,  where  the  purchaser  has 
no  opportunity  to  examine  them,  or  in  case  of  sale  by  sample,  or  of 
proviuons  for  domestic  nse.     Moore  v.  McESnley,  5  Cal.  431. 

2.  In  ease  of  a  sale  and  delivery  of  a  special  cargo,  with  warnut^, 
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WATER  AOT)  WATER  COURSES. 


and  a  breach  of  the  nnraoty,  the  jdvutiff  may  recoyer  od  the  contnct 
of  sale,  and  the  defendant  would  be  confined  to  an  actaon  on  the  war- 
ranty, or  in  some  actions  he  would  be  allowed  to  recover  the  damages 
under  proper  averments  in  the  pleading.     Muu  t.  Norton,  4  Cal.  355. 


WATER  AND  WATER  COURSES. 

1.  The  right  to  water  onlj  continues  with  its  possesion ;  bo  when 
A  has  a  ditch,  by  which  he  conveys  water  to  various  mining  claims, 
from  which  it  passes  into  the  natural  bed  of  a  creek  above  a  point 
where  B  had  previously  constructed  a  dam,  A  cannot  again  rechum 
the  water  that  he  has  lost  the  possession  of,  by  its  passing  into  the 
natunil  channel  of  a  oreelc.     Uddy  v.  Sin^Mon,  3  Cal.  249. 

2.  Possesion,  or  actual  appropriation,  must  be  the  test  of  priori^ 
in  all  claims  to  the  use  of  water,  whenever  such  clums  are  not  depend- 
ent upon  the  ownership  of  the  land  through  which  the  water  Sows ; 
such  appropriation  cannot  be  constructive,  because  there  would  be  no 
ru]e  to  linut  or  control  it,  resting,  as  it  must,  only  in  intention.  Kdb/ 
V.  Natoma  WtAer  Co.,  6  Cal.  105 ;  Soffman  v.  Stone,  7  CaL  46. 

3.  Where  A  locates  public  lands  on  which  natural  springs  of  water 
have  their  source,  and  a^rwardA  B  locates  other  public  lands  over 
which  the  water  from  those  springs  in  its  natural  channels  flows,  A, 
on  whose  land  the  springs  have  their  source,  can  use  the  water  for 
the  purpose  of  supplying  the  wants  of  himself  and  his  stock ;  and  if 
there  is  sufficient,  so  that  he  can  without  interfering  with  the  rights  of 
tiiose  below  him,  he  may  use  a  portion  for  the  purpose  of  irrigation ; 
but  he  has  no  right  to  divert  it  from  its  natural  channel,  or  prevent  it 
&om  flowmg  npoD  the  land  of  those  who  have  located  below  him. 
Ormd(^  V.  Wood,  8  Cal.  186. 

4.  The  decisions  upon  the  sulgect  of  riparian  and  mining  ri^ts, 
have  been  made  upon  the  theory  that  the  appropriator  was  the  owner, 
aad  upon  the  same  theory  the  owner  of  a  ditch  has  a  right  to  build  a 
dam  across  a  stream  on  pubhc  lands,  where  he  does  not  interfere  mth 


WATER  AND  WATER  COURSES. 


li^ts  preriouEJy  acquired.  The  degree  of  care  which  a  par^  who 
oiHiBtructe  a  dam  acroes  a  stream  of  water  is  boand  to  use,  is  in  pro- 
portioD  to  the  extent  of  the  injury  which  wiU  be  likely  to  result  to 
third  persoQB,  provided  it  should  prove  insafficuent.  It  is  not  enough 
tiiat  the  dam  is  sufficient  to  redst  ordinary  floods ;  for  if  the  stream  is 
occamonally  subject  to  great  &eshets,  those  must  likewise  be  guarded 
against ;  and  the  measure  of  care  required  in  such  cases  is  that  which 
a  discreet  person  would  use  if  the  whole  risk  were  his  own.  Soffnum 
T.  Tuolumne  Co.  Water  C0.,  10  Cal.  413. 

5.  The  absolute  right  of  a  state  to  control,  regulate,  and  improve 
the  navigable  waters  witliin  its  jurisdiction,  as  an  attribute  of  Bovei^ 
eignty,  cannot  be  in  any  manner  disputed ;  and  this  right  may  be 
delegated  to  iadiriduala  either  in  a  natural  or  corporate  capacity. 
&mUer  v.  Cfetay,  1  Cal.  462. 

6.  The  state  holds  com^Jete  sovereignty  over  her  navigable  bays 
and  rivers,  and  although  her  ownership  is  attributed  to  her  for  the 
purpose  of  preserving  the  public  easement,  or  right  of  navigation, 
there  is  nothing  to  prevent  the  exercise  of  her  power  in  certun  cases 
to  destroy  the  easement,  in  order  to  subserve  the  general  good,  which 
when  done  subjects  the  same  to  private  proprietorship.  Eldridge  v. 
Cowea,  4  Cal.  80. 

7.  Where  a  stream  is  declared  navigable  by  an  act  of  the  legisla- 
ture, such  act  necQBsanly  prohibits  the  erection  of  any  dam  or  bridge 
across  such  stream.     Minturn  v.  Idale,  4  Cal.  180. 

S.  Ko  right  exists,  either  in  the  court  of  sessions  or  the  board  of 
supervisors,  to  authorize  an  obitruction  of  a  stream  declared  navigable 
by  the  legislature,  even  for  a  single  day.     Jb. 

9.  The  right  of  the  state  to  lands  under  water  where  the  tide 
ebbs  and  flows,  is  founded  upon  her  sovereign  control  over  the  ease* 
ment,  or  right  of  navigation.     Guy  v.  Sermanee,  5  Cal.  78. 

10.  The  rights  of  miners  on  public  lands  to  be  protected  in  the 
poBsessioD  of  tiieir  locations  of  water,  by  [ffior  appropriation,  to  supply 
Uie  necessities  j>f  mines,  are  fully  recognized.  Irwin  r.  Philips,  5 
Cal.  140;  Tartar  v.  Sjrring  Creek  W.  and  M.  Co.,  5  Cal.  395. 

11.  From  the  policy  trf  our  lavrs,  it  has  been  held  in  this  state 
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WHARVES— WILLS. 


that  tlie  right  to  raomng  water  exists  wi&out  private  ownership  <^ 
the  soil, — upon  the  ground  of  prior  location  opon  the  land,  or  prior 
ftppropriatioQ  and  ose  of  the  wat«r.  SUl  v.  Newman,  5  Cal.  446. 
12.  The  right  of  water  in  this  state,  is  a  right  running  with  the 
luid,  and  as  a  corporeal  privilege  bestowed  upon  the  occufuer  or  appro- 
priator  of  the  soil ;  and  as  such,  has  none  of  the  characteristica  of  mere 
personaltj.    lb. 


WHARVES. 

1.  Where  a  certiun  apaoe  in  firont  of  a  city  and  along  the  banks 
of  a  river  is  dedicated  to  the  public  as  a  street  or  highway,  no  private 
person  has  the  right  to  erect  wharves  or  charge  wharfage,  but  the 
whole  of  this  right  devolves  on  the  corporation.  SacratnejUo  y.  iKsw 
World,  4  Cal.  41. 

2.  The  term  wharfage  generally  applies  to  &  charge  for  landing 
goods,  whether  apon  an  artificial  erection,  or  a  natural  landing.    /(. 

8.  Where  an  ordinance  of  a  city  fixes  certain  rates  of  charges 
npon  "vessels  or  water  craft"  which  Und  at  the  levee  or -bank,  or 
are  made  fast  thereto,  such  charges  or  rates  for  objects  or  acts  thus 
specified  will  be  called  wharfage.    Saeramefdo  v.  Confidence,  4  Cal.  42. 


WILI5. 

1.  By  tiie  provisioDB  of  the  Mextcan  law  a  will  may  be  execated 
before  a  notary  pubhc  and  three  witnesses ;  if  a  notary  cannot  be  had, 
before  fire  witnesses,  and  if  five  cannot  be  had,  three  will  be  sufficient. 
It  does  not  appear  that  there  ever  wa^  a  court  of  probate  in  this  coon- 
tiy  under  the  Mexican  law ;  such  a  proceeding  was  unknown  to  the 
laws  of  California,  previous  to  its  acqnidtion  by  the  United  Stat^ 
and  coQseqaently  the  burs  became  immediately  entitled  to  their  reqieo> 
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tive  portdonB  of  the  land,  under  the  devise ;  and  where  they  have  taken 
gaoh  poeeearaoD  and  remuaed  upon  it,  and  divided  the  personal  prop- 
erty in  conformity  with  the  provinoDS  of  the  will,  it  is  such  a  ratifica- 
lion  on  their  part,  that  after  twenty  years'  acquieaenoe  they  cannot 
come  in  and  dispute  their  own  acts,  or  impeach  the  validity  of  the  will 
upon  abstract  points  of  law.     Castro  v.  Ceutro,  6  Cal.  15S. 

2.  The  laws  of  California  before  the  adoption  of  the  constitution 
did  not  require  wills  to  be  probated ;  numerous  rights  having  grown  up 
under  the  Mexican  ^stem,  our  legislature  has  not  intended  to  unsettle 
these  rights,  or  open  them  afreedi.   Grimet'  Estate  v.  Norria,  6  Cal.  621. 

2.  The  husband  has  no  right  to  convey  the  common  property  by 
devise  or  will,  so  as  to  defeat  tiie  righta  of  the  surviving  wife ;  daring 
coverture  both  are  jointly  seized  of  the  property,  with  a  half  interest 
remaining  over  to  the  wife;  this  is  a  certain  interest  tiiat  becomes 
absolute  at  the  death  of  the  husband,  and  tiie  wife's  accepting  a 
legacy  under  the  will,  will  not  estop  her  from  setting  up  a  claim  to 
one-half  of  the  estate.  The  deceased  husband  had  no  authority  to 
dispose  of  but  one-half  of  the  property,  and  the  legacy  received  would 
be  from  that  portion  of  ihe  property  which  he  had  a  right  to  dispose 
of;  a  wife  residing  in  another  state  has  the  same  right  as  a  resident 
wife.     Beard  v.  Knox,  Executor,  5  Cal.  262. 

i.  Where  a  will  and  codicil  took  effect  by  the  death  of  the  testator 
previous  to  the  establishment  of  the  present  state  government,  hddf 
that  the  statutes  relating  to  wills  do  not  apply  to  those  executed  pre- 
vious to  their  passage.  There  is  no  providon  for  the  probate  of  such 
wills,  and  they  must  rest  for  their  vaUdity  upon  the  laws  under  which 
they  were  made.     Tbtni  v.  Pitcher,  10  Cal.  465. 

5.  Under  the  Mexican  law,  as  enforced  in  California,  such  a  pro* 
ceeding  as  the  probate  of  an  open  will  was  unknown ;  under  such  law 
a  will  was  valid  if  made  in  the  presence  of  three  witnesses,  and  even 
this  number  was  not  absolutely  essential  under  the  custom  existing  in 
California,  and  which  obtained  the  force  of  positive  law ;  under  such 
custom  two  witnesses  were  sufficient ;  such  customs  may  be  proved, 
and  when  proved,  have  tike  force  of  law.  Under  the  Mexican  law, 
custom  is  sometimes  allowed  to  control,  limit  and  modify  the  general 
rales  of  the  system,  and  even  establish  a  rule  in  direct  contravention 


of  poaliTe  lav,  and  to  abriate  tbe  force  of  law,  as  well  where  tbere  is 
no  law,  as  to  overtom  prerioos  law,  which  stands  in  oppoaitioD  to  It.  lb. 

6.  In  case  of  the  death  of  the  attesting  witnraaes  to  a  wiU,  exe- 
cuted under  the  Mexican  laws,  the  ioBtrainent  must  be  estabhshed  bj 
the  same  proof  by  which  instnunents  similarly  attested  are  established 
at  common  law,  in  case  of  the  death  of  tbe  witnesses.     /(. 

7.  Though  the  codicil  to  a  will  depends  for  its  viridity  upon  the 
laws  under  which  it  was  made,  yet  as  to  its  proof,  the  general  rule 
applies,  that,  in  matters  of  evidence,  as  in  the  mode  of  remedy,  die 
law  of  the  fonim  most  govern :  and  under  onr  system,  where  the  wit- 
nesses  are  dead,  proof  of  their  signatures  wiU  suffice,  and  this  rule  is 
as  applicable  to  wills  as  to  other  written  iDstruments.     lb. 

8.  Where  a  will  was  executed  in  1846,  by  a  Mexican  citizen  of 
California,  before  the  Judge  of  the  place,  who  certified  at  the  foot  of 
the  will  that  the  teBtator  was  possessed  of  his  entire  judgment  and 
understaQding,  and  retuned  his  perfect  memory ;  Mdd,  that  it  was 
incumbent  on  the  person  contesting  tiie  validity  of  the  will  to  estab- 
lish that  the  testator  was.  not  of  sound  nund  and  disposing  memory, 
at  the  time  of  its  execution.     Panaud  v.  Jonet,  1  Cal.  488. 

9.  A  will  in  writing,  acknowledged  by  the  testator  to  be  his  last 
will  and  testament  before  the  alcalde,  who  possessed  in  California  the 
powers  and  jurisdiction  of  an  ordinary  judge,  havbg  been  attested  by 
that  officer  and  two  witnesses,  there  being  no  etcribano  in  the  place, 
and  having  been  registered  by  the  alcalde  in  his  book  of  records ; 
Sdd,  that  it  required  no  other  probating  to  aathorize  the  executor  to 
act  under  it,  and  that  it  was  not  necessary  to  show  that  he  had 
taken  out  letters  testamentary,  the  will  itself  being  his  authority  and 
oonmussion.     Jb. 
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WITNESS,  See  EviDraoB. 

I.      COMPBTBKCY  OF. 

a.  On  account  of  interest. 

b.  Co-plaintiff  and  co-defendant. 

c.  Copartners. 

II.    SnsscBiBma  wmrESa.  : 

III.       P&ITILEGS  OF  TrmiBSS. 


I.      COHPBTBNCT  OF. 

1.  The  court  is  to  judge  of  the  admiasibilitj  of  a  witness,  and  the 
jniy  of  his  credibility.  When  an  objection  is  made  to  &  witness,  the 
court  must  decide  it,  and  cannot  throwtherespooaibility  upon  the  jurj. 
TeAor  v.  SUmieU,  2  Cal.  240. 

2.  It  is  no  objection  to  the  competency  of  a  witness  that  he  is  also 
a  party  to  the  subject  matter  of  the  action,  bill,  or  notice,  unless  he  be 
flUrectly  interested  in  Uie  event  of  the  suit,  and  be  called  in  support  of 
such  interest,  or  unless  the  Terdict,  to  obtain  which,  his  testimony  is 
offered,  would  be  admissible  evidence  in  his  favor  in  another  suit.  In 
an  action,  therefore,  by  an  endorsee,  against  the  maker  of  a  note,  the 
endorser  not  being  a  party,  is  a  competent  witness  for  the  plaintiff, 
where  it  does  not  appear  that  the  suit  is  prosecuted  for  his  immediate 
benefit.     Tbm/inson  t.  Spencer,  5  Gal.  291. 

3.  The  assignor  of  a  demand  for  money  borrowed,  or  for  advances 
made  at  various  times  on  an  open  acoonut,  is  not  a  competent  witness 
for  the  plaintiff,  in  an  action  by  the  assignee  to  recover  the  amount. 
Liquidation  results  from  settlement  or  agreement  between  parties,  in 
which  a  sum  certain  is  acknowledged  to  be  due  by  one  or  the  other. 
Allen  V.  CTtwCTw'  NavigaUon  Co.,  6  CaL  400. 

4.  A  member  of  a  mining  company  is  a  competent  witness  to  prove 
the  loss  and  destruction  of  certain  minmg  rules  and  regulations,  a&  a 
predicate  for  the  introduction  of  secondary  evidence  to  prove  their 
contents.     Grfua  Valley  Minmg  Co,  v.  StaekfuniBe,  6  Cal.  418. 

5.  In  case  of  lost  instruments,  where  no  copy  has  been  preserved, 
it  is  not  to  be  expected  that  witnesses  can  recite  their  c<»itentB  word 
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fi>r  word ;  it  m  sufficient  if  intelUgent  wttaeasea  who  had  read  the  paper, 
understood  its  object,  and  can  state  it  with  precision.  Poatm  t.  Aw- 
««f6!,  5  Cal.  467. 

6.  After  a  voluntary  assignment  for  the  benefit  of  creditors,  the 
asEdgnor  cannot  be  a  witness  to  subatantjate  any  assigned  claim.  Or\f' 
Jtn  V.  Ahop,  4  Cal.  406. 

7.  In  an  action  agmst  a  corporation,  witnesses,  who  were  mem- 
bers of  the  corporation  at  the  time  the  liabilities  were  incurred  for 
which  the  action  is  brought,  are  incompetent  on  account  of  interest. 
MeAdey  t.  York  Mining  Co.,  6  Cal.  80. 

8.  In  an  action  for  damages  for  not  keeping  a  wharf  in  proper 
repair,  where  the  defense  set  up  was  the  negligence  of  the  plaintiff's 
servant,  the  servant  is  not  a  competent  witness  for  his  employer. 
J%m  V.  VaOeso  St.  Wharf  Co.,  7  Cal.  253. 

9.  There  is  no  precise  age  within  which  children  are  excluded  from 
testifying ;  their  competency  is  to  be  dotenoined,  not  by  their  age, 
but  by  the  degree  of  theu*  understanding  and  knowledge.  It  is  essen- 
tial Uiat  they  should  possees  sufficient  intelligence  to  receive  just 
impressions  of  the  facta  respecting  which  they  are  examined,  and  suf- 
ficient instruction  to  appreciate  the  nature  and  obligation  of  an  oath. 
People  V.  Bemal,  10  Cal.  66. 

10.  When  the  testimony  of  a  child  is  offered,  it  is  for  the  court  to 
decide  the  question  of  competency.  If  over  fourteen  years  of  age, 
the  presumption  is  that  it  possesses  the  requisite  knowledge  and  under- 
standing ;  but  if  under  that  age,  the  presumption  is  otherwise,  and  it 
must  be  removed,  upon  its  exanunation  by  the  court,  or  under  its 
direction,  and  in  its  presence,  h^ore  all  the  juaticea,  before  the  witness 
can  be  sworn.     lb. 

11.  A  vendor,  who  had  sold  to  plaintiff  by  a  qiutclaim  deed,  ia  a 
competent  witness  in  his  favor  in  an  action  of  ejectment.  Johjiton  v. 
Parkt,  10  Cal.  446. 

12.  The  opinions  of  witnesses  are  gSnerally  admissible,  only  when 
they  relate  to  matters  of  science,  or  art,  or  to  skill  in  some  particular 
profession  or  business.     HatUngt  v.  Uncle  Sam,  10  Cal.  344. 

13.  A  witness  who  is  not  a  lawyer  is  incompetent  to  prove  the 
value  of  an  attorney's  services.    Hart  v.  VicUU,  6  Cal.  66. 
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14.  In  an  action  agunst  an  endorser  of  a  promiasoiT'  note,  ^here 
there  is  no  averment  of  demand  and  notice,  bat  where  it  is  averred 
that  the  maker  has  pud  Uie  endorser  on  an  eziHress  stipulation  that  he 
should  pay  the  note,  the  maker  is  not  a  competent  witness  to  prove 
SQch  averment.     Palmer  v.  THpp't  AdrtCr,  6  Gal.  82. 

15.  In  an  action  of  troEpass,  a  defendant  who  has  not  been  served 
with  process  is  not  a  competent  witness  for  his  co-defendant,  especially 
where  tiiere  is  evidence  before  the  yoxj  connectiDg  him  with  die  tres- 
pass.    Gates  V.  NoA,  6  Cal.  192. 

16.  Where  a  witness  was  entitied  to  be  paid  out  of  gold  taken  from 
a  particular  claim,  if  any  was  taken  out,  but  his  wages  did  not  depend 
apon  this  fact,  the  witneea  is  competent.  lAve  Yankee  Co.  v.  Oregon 
Co.,  7  Cal.  40. 

17.  The  maker  of  a  note  after  judgment  against  him  by  default, 
is  a  competent  witness  for  the  endorser,  because  his  interest  is  equally 
balanced,  and  it  makes  no  difierence  that  he  is  a  party  to  the  action. 
Vance  v.  CoVim,  6  Cal.  485. 

18.  An  endorser  of  a  note  is  not  a  competent  witness  in  a  suit 
agiUQst  the  maker,  to  establish  a  Iten  upon  the  property  of  the  defend- 
ant, he  having  a  direct  interest  in  having  such  lien  establi^ed.  Sovle 
V.  Daaea,  6  Cal.  473. 

19.  The  394th  section  of  the  act  concerning  civil  cases,  provides, 
that  no  Indian  or  negro  shall  be  allowed  to  testify  as  a  witness  in  any 
action  or  proceeding  in  which  a  white  person  is  a  party.  The  14tii 
section  of  the  act  of  April  16th,  1850,  regulating  criminal  proceed-- 
ings,  provides,  that  "  no  black  or  mulatto  person  or  Indian,  shall  be 
allowed  to  give  evidence  in  favor  of  or  agunst  a  white  man."  Peo- 
ple  V.  BaU,  4  Gal.  399. 

20.  It  was  the  evident  intention  of  the  foregoing  acts,  to  throw 
around  the  white  citizen  a  protection  for  life  and  properly,  by  remov- 
ing him  above  the  corrupting  influences  of  degraded  castes,  and  the 
WOTds  "  black  persons,"  in  the  14th  section,  must  be  taken  as  contra- 
dietiDguisbed  from  white,  and  necessarily  excludes  all  races  other  than 
the  CauoasiaD.    lb. 

21.  Where  a  witness  was  admitted  by  a  referee  as  onnpetent, 


agaioat  the  objectiona  of  &  defendant,  and  after  the  caoae  was  submit- 
ted, the  referee  decided  to  exclude  auch  teatimonj  &om  his  ciHiMdeni- 
tion,  beld  to  be  erroneous.  The  referee  shonld  hare  adhered  to  his 
first  decimon,  and  ^vea  the  defendant  the  benefit  of  it  upon  appeal, 
or  he  should  hare  ordered  a  rehearing  of  the  csose,  that  the  plaintiff 
might  supply  the  excluded  testimony.    Mtuon  v.  Cook,  6  CaL  436. 

22.  A  witoess  who  negotiated  a  contract,  in  the  capadt^  of  broker 
between  the  parties,  and  whose  compensation  depended  on  the  plunt- 
iff's  recovery,  ia  incompetent,  being  directly  interested  in  t^e  event 
of  the  suit.    Shaw  t.  DavU,  6  Gal.  466. 

23.  A  party  who  introduces  a  witness,  ia  afterwards  estopped  from 
denying  his  sanity  at  that  time,  and  tiie  statement  of  the  witness  when 
in  hia  senses,  in  relation  to  lus  own  condition  at  the  time  of  the  exe- 
cation  of  the  contract,  which  is  the  aubject  of  controveray,  onght  to  be 
oonclu^re.     Montgomery  v.  Hunt,  5  Cal.  366. 

a.     On  aceount  of  iiUere$t. 

24.  A  witness  ia  not  excluded  from  testifying,  on  the  ground  of 
interest,  nnleaa  he  comes  within  one  of  &e  exceptions  i^  the  statote. 
Johnaon  t.  Carry,  2  Cal.  33. 

25.  A  person  whose  testimony  must  necessarily  enure  to  hia  own 
benefit,  cannot  be  examined  as  a  witness  for  his  co^efendant.  Sota- 
Ung  T.  Cronite,  2  Cal.  61. 

26.  Sections  392  and  898  of  the  Practice  Act  are  to  he  const^ved 
BO  as  to  exclude  all  testimony  where  it  is  apparent  that  the  witness 
would  be  directly  benefited  in  the  result.  Joneu  t.  Pott,  4  Gal.  14 ; 
Qriffin  t.  Ahop,  4  Cal.  406. 

27.  A  witness  will  not  be  incompetent  on  the  ground  of  interest, 
unless  ^e  alleged  interest  be  certain  in  its  nature ;  the  interest  must 
be  present,  certua  and  rested,  and  not  uncertain,  remote,  or  contin- 
gent. If  the  interest  be  of  a  doubtfiil  nature,  the  objection  goes  to 
the  credit  of  the  witness,  and  not  to  his  competency.  PeraUa  r. 
Ccutro,  6  Cal.  354. 

28.  The  true  teat  of  the  interest  of  a  witness  is,  that  he  will  either 
gain  or  loose  by  the  direct  legal  operation  or  eflfect  (rf  the  judgment, 
or  tiiat  the  record  will  be  legal  evidence  for  or  against  him  m  some 


other  cause ;  so  on  the  trial  of  an  issae  of  &ct,  inTolviog  the  validitj 
of  a  will,  a  subacribing  witnesa  thereto  is  not  rendered  incompetent  as 
a  witness,  hj  holding  lands  devised  therein,  in  trust  for  a  devisee, 
without  having  any  direct  interest  himself  tlierein.    lb. 

29.  The  interest  or  liability  of  a  witness  must  be  legal,  not  moral, 
and  present,  certain  and  vested,  in  order  to  exclude  his  testimony. 
Jonet  V.  Love,  9  Cal.  70. 

30.  Where  a  witness  was  a  member  of  the  plaintiff's  mining  com- 
pany during  a  part  of  the  time  transpiring,  between  the  date  of  their 
location  and  the  commencement  of  the  suit,  his  bill  of  sale  to  the  other 
members  of  the  company  left  him  interested  in  tiie  damages  sou^t 
to  be  recovered.    Packer  v.  Ileaton,  9  Cal.  568. 

31.  Members  or  stoclcholders  of  a  corporation  are  not  competent 
witnesses  in  behalf  of  the  corporatimi,  as  they  are  directly  interested 
in  the  result  of  the  judgment.  BamsUad  v.  Empire  Mining  Co.,  5 
Cal.  299. 

32.  Id  a  suit  against  a  sheriff  in  relation  to  property  attached  by 
him,  a  person  who  has  given  a  bond  to  save  him  harmless  in  relation 
to  the  property  is  not  a  competent  witness  on  the  part  of  the  sheriff,  as 
he  most  be  treated  in  the  light  of  a  person  for  whose  immediate  benefit 
the  suit  is  prosecuted.     Lcmdeberger  v.  Gorham,  5  Cal.  450. 

b.     Co-plaintiff  and  co-defendant. 

33.  Where  the  defendant  calls  the  pl^tiff  as  a  witness,  and  the 
latter  testifies  to  new  mailer  not  responsive  ta  the  enquiries  put  to  him 
by  the  defendant,  tlie  defendant  may  offer  himself  as  a  wituees  on  his 
own  behalf,  in  retpect  to  mieh  new  matUr,  but  his  testimony  must  be 
linuted  to  an  explanation  or  contradiction.  DwineUe  r.  Hmriquez,  1 
Cal.  387;  J<me»  v.  Lave,  9  Cal.  70. 

34.  The  rule  which  excludes  the  testimony  of  parties,  has  refer- 
ence to  the  matters  in  issue,  and  not  to  incidental  questions,  involving 
matters  auxiliary  to  the  trial  of  the  cause,  which  are  addressed  solely 
to  the  court;  upon  incidental  questions,  for  example,  to  obtain  a  con- 
tinuance or  to  take  depositions,  or  to  prove  the  death  or  absence  of  a 
Bubscribing  witness,  and  in  many  other  instances,  the  oath  of  parties 
is  received.     BagUjf  v.  Eaion,  10  Cal.  126. 
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S5.  On  the  trial  of  a  cause,  vhere  Hie  defendant  calls  the  pluntaff 
as  a  witness,  after  his  examination  in  chief,  he  may  be  examined  oa  his 
own  hehalf  in  respect  to  anj  matters  pertinent  to  the  issue.  (See 
section  421  of  the  Practice  Act.)     Drake  v.  Sakin,  10  Gal.  312. 

36.  When  an  accomplice  or  co-defendant  in  a  criminal  action 
under  our  statute,  elects  to  be  tried  separately,  he  is  a  competent  wit- 
ness for  the  other  defendants,  charged  with  &.e  same  offence,  the 
credibiiitj  of  his  testimony  being  left  mih  the  jury.  -  People  v.  Sal' 
ffodo,  5  Cal.  183. 

37.  A.  defendant  or  pluntiff  may  be  examined  as  a  witness  on 
behalf  of  his  co-plaintjif  or  co-defendaant,  in  all  cases  where  his  inter- 
Mt  is  devisable,  and  where  such  iritaess  is  sworn  on  his  voir  dire  as  to 
hia  mterest,  the  party  offering  him  may  crosa-esamine  him,  after  the 
competency  of  such  witness  has  been  attacked  on  the  score  of  interest. 
Beaeh  v.  Comllard,  2  Cal.  237. 

38.  Section  423  of  the  Practice  Act  declares,  that "  a  party'inay 
be  examined  on  the  part  of  his  co-plaintiff",  or  co-defendant ;  but  the 
examination  thus  taken  shall  not  be  used  on  behalf  of  the  party  exam- 
ined,' except  as  ag^nst  the  examining  party."  It  sometimes  happens 
that  a  co-pluntiff  or  co-defendant  may  be  competent  for  a  specific  pur- 
pose, when  he  would  not  be  competent  as  a  witness  generally ;  so  a 
co-pluntiff  may  be  offered  to  prove  that  his  co-plaintdff  is  not  his  part- 
ner; this  testimony  would  operate  ag^nat  himself,  but  he  must  be 
offered  for  this  specific  purpose,  and  not  as  a  witness  generally. 
%aritg  T.  Kohler,  3  Cal.  299 ;  Johnxon  v.  Senderaon,  3  Cal.  368. 

39.  Where  the*eTidence  of  a  defendant  avuls  himself,  as  much  as 
his  co-defendant,  the  testimony  of  neither  can  be  received  for  the 
other.  The  same  rule  applies  when  the  declaration  is  in  tort,  and  the 
defendants  are  charged  as  joint  tort  feasors.  Johnmm  v.  Senderaon, 
3  Cal.  368. 

40.  A  defendant  cannot  be  a  witness  for  his  co-defendant,  when 
the  defense  is  general  and  would  operate  in  discharge  of  both :  the 
rule  is  the  same  where  but  one  defendant  is  upon  trial,  the  other  not 
having  been  served.    BucUey  v.  Mamfe,  3  Gal.  441. 

41.  A  defendant  who  has  sn&red  default  on  a  suit  brought  <m  a 


promissoiy  note,  against  himself  and  another,  is  incompetent  as  a  vit- 
ness,  to  prove  that  he  vaa  authorized  hy  his  co-defendant  to  sign  his 
name  to  the  note  sued  upon,  as  he  would  thereby  reduce  the  amount 
of  the  judgment  against  himself.     WaMum  v.  Alden,  5  Cal.  46^. 


42.  A  copartner  who  refuses  to  join  as  pltuntiff  in  an  action  for 
injury  to  partnership  property,  and  is  necessarily  made  a  defendant, 
is  interested  immediately  in  the  event  of  the  suit,  and  is  not  therefore 
a  competent  witness  for  the  plaintiff,  as  the  law  will  not  tolerate  the 
division  of  a  joint  right ;  and  the  partner  recovering  is  liable  to  account 
to  his  copartner.     NighUngale  v.  Scannel,  6  Cal.  506. 

II.      SOBSCRIBINQ   WITNESS. 

43.  Under  our  system,  where  the  attesting  witness  is  dead,  or 
absent  from  the  state,  or  out  of  the  jurisdiction  of  the  court,  proof  of 
^e  hand  writing  of  the  witness  and  the  signature  of  the  party  is  suffi- 
cient.    TeviB  V.  Pitcher,  10  Cal.  465. 


III.    Privilege  op  witness. 

44.  The  confidential  counsellor,  solicitor  or  attorney  of  a  party, 
cannot  be  compelled  to  disclose  communications  made  to  him,  or  entries 
made  by  him  in  such  capacity.  The  same  rule  extends  to  clerics  in 
the  employment  of  attorneys,  or  counsellors,  from  the  confidential 
relations  which  they  sustain  to  the  attorney  and  client ;  neither  can 
they,  after  having  been  examined  by  their  client  to  prove  some  specific 
act,  be  cross-examined  on  any  point  except  to  explain  such  act.  JJandt- 
berger  v.  Chrham,  5  Cal.  450.         * 

45.  The  attendance  upon  any  court  as  a  witness,  juror  or  party, 
only  exempts  an  individual  from  arrest  in  civil  actions,  and  not  from 
obeying  any  ordinary  process  of  the  court.  Page  v.  ItandaU,  6 
Cal.  32. 

46.  A  witness  is  privileged  from  answering  in  two  i&Unot  cases ; 
Ist,  where  Ufe  answer  would  tend  to  subject  him  to  orinunol  pumsh- 
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WRITTEN  INSTRUMENTS. 


ment;  and,  2i^  when  the  answer  ia  not  to  any  matter  pertinent  to  the 
iasue,  and  would  dbgrace  him.     Ex  parte  Mowe,  7  Cal.  184. 


WRITTEN  INSTRUMENTS. 

1.  Parties  to  wntten  instruments  must  be  held  to  mean  what  they 
Bay.  The  instrument  assumes  to  stato  the  truth ;  and  if  it  does  not 
do  BO,  it  ia  purely  the  mutual  fault  of  &e  parties,  and  they  cannot  be 
pennittod  to  gainsay  it,  except  in  cases  of  accident,  mistake  or  fraud 
in  the  creation  of  the  instrument ;  and  as  parol  evidence  is  not  admi^ 
dble  to  vary  a  written  instrument  between  the  original  parties,  for  the 
same  reason  and  upon  the  same  principle,  it  is  equally  inadmissible  as 
against  third  partJes,  who  seek  to  sustain  the  written  instrument. 
Joknton  v.  Sfierman,  July  T.  1858. 

2.  Where  written  instruments  are  voluntarily  and  deliberately 
destroyed,  the  cause  or  motive  of  the  destruction  is  the  controlling 
fact,  which  must  determine  the  admissibility  of  secondary  evidence  of 
their  contents,  and  if  the  destruction  was  made  upon  an  erroneous 
impression  of  its  effect,  under  circumstances  free  from  suspicion  of 
intended  fraud,  such  evidence  is  adbussible.  The  destruction  of  the 
note  in  no  respects  impure  the  liability  of  the  maker,  or  the  right  of 
the  pluntiff  to  recover  upon  it.    Bagley  t.  Battm,  10  Gal.  126. 
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